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SIIRATA. 

At  p.  126,  to  the  declaration  add—"  Special  damage ;   loss  of  the  custom  of  one 
HiU." 

At  p.  48,  the  Court  made  the  rule  absolute  on  the  point  that  the  defendant  was  liable 
in  detmue,  which  was  taken  after  the  verdict  was  given. 

At  p.  151,  n.  (b),  qfter  verdict,  read  *'  for  the  dtfendani," 

At  pp.  447,  498,  Richard*  v.  Johnttone  and  Stevens  v.  OottrUy  overruled  :  see  28  L.  J., 
Exc,  and  29  L.  J.,  C.  P.  1. 
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Sittings  at  Guildhall^  coram  Pollock,  C.  B, 

RICHARDS  V.  TURNER.  4f^m.  t. 

I  JLHE  action  was  for  work  and  labour  and  money  paid.  To  support  a 

Plea :  a  release  by  the  plaintiff.  Replication :  that  the  release  JSJld  "o°rplea 

was  obtained  by  fraud  upon  the  plaintiff.  of  release  of 

J  ^  r  the  debt,  for 

J.  Brown  for  the  plaintiff.  'r**»<^^  ?"  **^- 

-^  don  18  brought, 

M,  Chambers  and  Lush  for  the  defendant  *'>!|;«  "»"Vu^f 

evidence  that 

It  appeared  that  several  actions  had  been  brought  in  the  |hede!2d  werf 

names  of  miners,  who  had  been  working  a  mine  on  the  cost  misrepresented 
,       ,  ...  .  ,111  1  1  .  to  the  plaintiff; 

book  principle  against  shareholders,  and  several   actions  or  that  fraudu- 

were  against  diflerent  shareholders  for  the  same  dejpand ;  geniaHons'were 
amonfir  others  of  these  actions  were  two  asainst  the  present  ™*<**  to  him  to 

°  o  IT  induce  him  to 

defendant,  (of  which  the  present  action  was  one,)  and  when  execute  it 

these  actions  were  ready  for  trial,  they  were  postponed  with  offered  his  debt 

a  view  to  an  arrangement  with  a  creditor  of  the  mine ;  and  cyj^^j^^and^^t" 

the  defendant  paid  50/.  for  the  costs  of  the  day  as  the  "  explained 

condition  of  postponement.     It  then  appeared  that  these  lease  his  claim, 

actions  had  been  brought,  by  arrangement  between  the  cap-  ft'^iJ  b^^'e vu' 

tain  of  the  mine  and  the  creditor  referred  to,  in  the  names  <Je»cf  »( fr»"«> 
.  that  he  is  not 

of  parties  who  knew  nothing  about  them ;  and  several  of  told  that  its 

effect  will  be 
to  release  the  costs.    But  if  he  merely  lent  his  name  for  a  collateral  purpose,  aa  to  enforce 
contribution  from  shareholder,  and  the  action  was  not  instituted  for  his  benefit:  and  he  did 
not  instruct  nor  retain  the  attorney  who  brought  it — such  evidence  will  be  no  evidence  to 
support  the  replication  of  fraud  to  a  plea  of  the  release. 

VOL.  I.  B  F.F. 


CASES  AT  NISI  PRIUS. 

1856.  them,  among  others  the  plaintiff  upon  this  record,  were 
assembled  at  the  ofSce  of  the  defendant's  attorney,  and  a 
release  of  their  debts  produced  and  explained  to  them,  and 
their  debts  were  tendered  on  condition  of  their  executing 
the  deed.  The  plaintiff  declared  that  he  had  not  instructed 
aay  attorney  to  sue,  and  at  first  declined  to  execute  the 
release,  there  being  some  dispute  as  to  the  amount  due ; 
but  he  ultimately  executed  it,  receiving  the  sum  he  said 
was  due  for  his  debt  The  release  was  then  pleaded  in 
bar  of  the  present  action.  The  plaintiff  was  examined  at 
the  trial  in  support  of  the  replication ;  denied  that  he  had 
declared  that  he  had  not  instructed  the  attorney  to  sue ;  and 
he  stated  that  he  had  authorized  the  captain  to  cause  the 
action  to  be  instituted.  Hie  also  asserted  that  the  deed  had 
not  been  read  over  to  him. 

Pollock,  C.  B. — ^Where  is  the  evidence  of  fraud  on  the 
plaintiff? 

J,  Brown. — The  plaintiff  had  a  right  to  receive  the  costs, 
and  this  was  concealed  from  him,  and  he  was  deceived  as  to 
the  effect  of  the  release. 

Pollock,  C.  B. — Not  at  all.  The  action  is  not  really 
his  action  at  all.  It  is  clear  the  proceedings  were  insti- 
tuted (L  think  in  abuse  of  the  law)  to  compel  contributions 
from  the  shareholders ;  and  the  plaintiff,  at  the  utmost, 
merely  lent  his  name  for  that  purpose.  There  was  no  fraud 
upon  him,  if  on  any  one.  The  facts  were  these.  The 
plaintiff  had,  at  the  request  of  the  captain  of  the  mine, 
authorized  him,  not  to  institute  the  action  for  the  benefit 
of  the  plaintiff,  but  to  use  his  name  for  the  purpose  of 
coercing  the  shareholders  in  arrear.  It  is  clear  that  the 
plaintiff  was  under  no  responsibility  to  the  attorney,  not 
having  employed  him.  But  the  debt  was  his ;  and  the 
attorney,  for  the  defendant,  offered  him  the  debt,  if  he  would 
sign  a  release,  explaining  to  him  that  the  effect  would  be 
to  release  the  debt  The  debt  was  paid,  and  he  executed 
the  release.     It  is  alleged  that  this  was  a  fraud  upon  the 
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plaindfF.  There  is  not  a  particle  of  evidence  of  fraud.  The 
only  circumstance  that  could  be  relied  on,  as  such  evidence 
was  a  supposed  authority  to  the  attorney  to  bring  the 
action.  But  that  would  be  no  evidence  of  fraud  to  avoid 
the  release.  The  only  fraud  that  could  avoid  the  release 
would  be  misrepresentation  as  to  the  contents  of  the  deed, 
or  some  fraudulent  misrepresentation  of  a  matter  of  &ct  to 
induce  the  plaintiff  to  execute  it.  There  is  not  a  scintilla 
of  evidence  that  there  was  anything  of  the  kind.  On  the 
contrary,  the  plaintiff  was  told  the  efiect  of  the  release ; 
the  attorney  for  the  defendant  had  come  to  pay  the  debt 
and  get  a  release  of  the  debt,  and  the  plaintiff  knew  all 
about  it.     I  shall  direct  a  nonsuit 

J.  JBrown  pressed  that  the  point  should  be  reserved. 

Pollock,  C.  B.,  reluctantly  assented. 

A  rule  was  granted,  but  without  argument  discharged  (a)« 

(a)  The  Court  stating,  thAt  had      pomt,  they  would  not  have  granted 
not  the  Chief  Baron  reserved  the    'the  rule. 


1856. 


Richards 

TURNBH. 


LEVY  V.  SPYERS. 

OASE,  for  negligence,  against  an  attorney.     The  declara-  it  is  not  nega- 
tion stated  that  the  plaintiff  had  recovered  judgment  against  Attorney  to°in- 

stitute  an  ac- 
tion on  a  contract,  in  the  preparation  and  carrying  out  of  which  he  has  himself  been  con- 
cerned ;  and  as  to  which,  even  through  an  act  or  default  of  his  own  in  carrying  it  out,  it  is 
doubtful  in  law  whether  his  client  can  recover ;  and  he  does  not  in  fact  recover.  Thus, 
where  an  attorney,  on  the  part  of  his  client,  an  execution  creditor,  had  effected  an  arran^- 
ment  with  a  third  party  to  release  him,  on  such  party  undertaking  that  the  debtor  should  give 
certain  bills,  and  execute  a  warrant  of  attorney  to  secure  their  payment;  the  undertaking  to 
be  void  if  the  bills,  Stc  were  not  sent  to  the  guarantor  by  a  certain  time;  the  attorney  sent 
noiet  instead  of  bills ;  and  guarantor  sent  them  to  the  debtor,  and  the  debtor  signed  them, 
but  declined  to  execute  the  warrant  of  attorney: — the  creditor  suing  on  the  guarantee  having 
averred  in  his  declaration  the  giving  of  the  notes  as  performance  :  and  the  declaration  having 
been  deemed  bad  on  demurrer : — in  an  action  by  the  creditor  against  the  attorney  for  negli- 
gence in  not  sending  hilU :  whereby  the  guarantor  was  discharged,  the  debt  lost,  and  the  costs 
of  the  former  action  thrown  away :  Heid,  that  the  suing  on  the  guarantee  was  not  per  $e  evi- 
dence of  negligence :  but  the  Court  held,  that  the  sending  notes  instead  of  bills  was  neg- 
ligence, for  which  the  attorney  was  answerable ;  because  though  there  might  be  no  substantial 
difference  between  bills  and  notes  in  such  a  case,  it  raised  a  doubt,  and  involved  his  client 
in  difRculty,  which  might  have  been  avoided.  Held^  also,  that  the  plaintiff  was  not  entitled 
to  the  costs  of  the  former  action,  nor  necessarily  to  the  whole  amount  of  the  debt ;  and  the 
jury  having  given  the  leAefo,  the  verdict  was  reduced. 
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1856.  one  Cotton,  and  had  sued  out  a  ca.  sa.  under  which  Cotton 
was  in  custody ;  whereupon  it  had  been  agreed  between  the 
plaintiff  and  one  Pottinger  that  Cotton  should  be  released, 
in  consideration  of  which  Pottinger  undertook  that  Cotton 
should  give  bills  of  exchange  for  the  debt  and  also  a  war- 
rant of  attorney  to  secure  the  payment  of  the  bills,  or  he 
Pottinger  would  pay  the  debt  himself  on  condition  that  the 
bills  and  the  warrant  of  attorney  were  sent  to  Pottinger  to 
obtain  Cotton's  signature.  It  then  alleged  that  the  plaintiff 
retained  the  defendant  to  see  that  the  arrangement  with 
Pottinger  was  duly  carried  out  and  the  bills  and  warrant  of 
attorney  duly  sent  to  him  according  to  it ;  but  that  the  de- 
fendant did  not  take  due  care  in  the  business ;  and  that, 
through  the  negligence  of  the  defendant,  the  bills  of  ex- 
change were  not  sent,  according  to  the  agreement,  whereby 
Pottinger  became  exonerated  and  discharged,  and  in  con- 
sequence thereof  the  plaintiff  lost  his  debt,  and  was  pre- 
vented from  recovering  on  the  undertaking  given  by  Pot- 
tinger, and  lost  the  costs  of  an  action  instituted  against  him 
to  enforce  it.  Pleas :  1st,  not  guilty;  2nd,  that  the  plaintiff 
did  not  retain  the  defendant  as  alleged ;  3rd,  that  the  de- 
fendant did  take  due  care,  &c. ;  4th,  that  Pottinger  was  not 
exonerated  and  discharged.  Issues  were  joined  on  these 
pleas. 

Ltuh  for  the  plaintiff. 

Atherton  for  the  defendant. 

The  guarantee  given  by  Pottinger  was  proved  to  have 
been  given  as  alleged,  with  the  proviso  that,  in  case  the 
bills  and  warrant  of  attorney  were  not  forwarded  to  him  for 
signature  by  Cotton  on  or  before  a  day  named,  the  guarantee 
was  to  be  void.  The  plaintiff  proved  the  retainer  of  the 
defendant  to  carry  out  the  arrangement  on  his  behalf;  and 
it  appeared  that  the  defendant  had,  within  the  time  limited, 
sent  to  Pottinger  the  warrant  of  attorney;  but  in  lieu  of  the 
three  bills  of  exchange,  three  promissory  notes  of  similar 
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amounts.  Pottinger  forwarded  the  notes  and  the  warrant  1856. 
of  attorney  to  Cotton,  who  signed  the  notes  but  declined  to 
execute  the  warrant  of  attorney.  The  plaintiff  upon  this 
instructed  the  defendant  to  sue  Pottinger  on  his  guarantee, 
and  the  defendant  did  so.  The  declaration  in  that  action 
alleged,  by  way  of  performance  of  the  contract  on  the  part 
of  the  plaintiff,  that  he  sent  three  notes  and  the  warrant  of 
attorney  within  the  time  limited,  and  that  Cotton  did,  with 
the  knowledge  and  consent  of  the  defendant,  in  part  per- 
formance of  the  defendant's  contract,  sign  the  notes.  To 
this  declaration  Pottinger  pleaded  that  the  hills  had  not 
been  sent  to  him ;  the  plaintiff  demurred,  and  Pottinger  had 
judgment,  on  the  ground  that  the  declaration  was  bad,  for 
want  of  any  sufficient  allegation  of  performance  on  the  part 
of  the  plaintiff.     Cotton  appeared  to  be  insolvent. 

Upon  this  state  of  facts,  Pollock,  C.  B.,  I  doubt  whether 
Pottinger  was  discharged,  and  I  shall  direct  the  jury  that 
there  is  no  substantial  difference  between  bills  and  notes  in 
such  a  case,  but  leave  it  to  them  whether  there  was  negli- 
gence in  not  sending  the  bills,  or  in  suing  Pottinger  on  the 
guarantee. 

The  jury  found  for  the  plaintiff,  damages 
being  given  for  the  amount  of  the 
debt  due  from  Cotton,  and  the  costs 
of  the  action  against  Pottinger  (a). 

(a)  Aiherton  obtained  a  rule  to  thing,    and  one  is  clearly  right, 

reduce  the  verdict  by  the  amount  and  the  other  is  doubtful,  to  do  it 

of  the  costs  of  the  former  action,  in  the  doubtful  way.    The  plaintiflT 

The  Court  thought  that  there  was  clearly  cannot  recover  the  costs  of 

evidence  of  negligence  :    not  in  the  former  action.     Cur.  ad,  vulL 

suing  Pottinger,  as  it  was  in  law  Ultimately  the  rule  was  made  ab- 

doubtful  whether  he  was  discharged,  solute,  to  reduce  the  damages  ac- 

but  in  not  sending  the  bills ;  and  cordingly.  See  Johnson  v.  Wraight 

per  Curiam,  it  is  negligence  where  (Home  Circuit)  post. 
there  are    two  ways  of  doing  a 
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1856. 
V*v-^^  London  Sittings,  coram  Cresswell,  J. 

MOTT  AND  OTHERS  V.  TURNAGE. 

4flsraiieh.T. 

A  lease  ia         X  RESPASS  for  taking  heifers.  Plea  justifying  the  taking, 
writine,  not  by    ,  ^ 

deed,  void  un-    damage  feasant. 

8  &*9  v'S!"**       '^^^  question  was  as  to  the  boundary  of  a  piece  of  land 

c  106,  held       of  which  the  plaintiff  was  lessee,  and 
not  to  require 

a  stamp.  Cresswell,  J.,  ruled  that  the  ontu  was  upon  him  of 

showing  that  the  hcus  in  quo  was  within  it. 

For  that  purpose  a  written  document  was  tendered  in 
evidence  on  his  part,  whereby  the  defendant  "  let "  to  him 
certain  premises,  described,  for  a  period  of  more  than  three 
years. 

It  was  objected  that  it  was  not  stamped,  either  as  a  lease 
or  as  an  agreement  {a). 

But  it  was  answered  that  it  was  not  an  agreement,  and 
was  void  as  a  lease;  and 

Cresswell,  J.,  admitted  it  uustamped. 

Verdict  for  the  pkintiffi 

Pigott,  Serjt.,  and  Barnard^  for  the  plaintiff. 

Hawkins  for  the  defendant. 

(a)  See  Siratton  y.  Ftttit,  24  L.  J.,  C.  P.  182. 


Sittings  at  Westminster^  coram  Martin,  B. 
..  ^®il-  ^  DESBOROUGH  v.  HOMES. 

4fUr  Trin,  T. 

Where  there     A-CTION  for  an  assault     Plea :  Not  Guilty. 

had  been 

criminal  inter-       ThomoA,  Serjt,  and  Chomock,  for  the  plaintiff. 

course,  accom- 

Sanied,  in  the        Ballantine,  Sent.,  for  the  defendant 
rst  instance,  '        '' 

'''•^  ^J^        It  appeared  that  the  plaintiff  had  lived  in  the  service  of 

tence,  an  action 

was  maintainable  for  an  assault 
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the  defendant,  who  had  taken  liberties  with  her,  ultimately        1867. 


Desborougb 


leading  to  criminal  intercourse  with  her,  as  ftbe  swore, 
accompanied  with  some  degree  of  violence.  v. 

HOMBI. 

Martin,  B. — I  doubt  if  the  action  is  maintainable.  It 
is,  I  believe,  without  precedent  (a). 

Thomas^  Serjt — The  action  for  seduction  cannot  be 
maintained,  because  the  plaintiff  was  in  the  defendant's 
service  (ft).  There  may  be  a  degree  of  violence  in  the  act, 
which,  as  the  act  per  se  is  unlaw^,  may  constitute  in  law  an 
assault,  although  there  would  not  be  sufficient  to  sustain 
a  charge  of  rape. 

Martin^  B.,  4eft  the  case  to  the  jury. 

Verdict  for  the  plaintiff,  "diunages  50/.  (c). 

(a)   Sed   vide    Chamberiain    v.  action  for  criminal  converution. 
Haxlaoood,   5  M.  &  W.  615;  9  (6)  See  Griffitht  v.  Teetgen,  24 

L.  J.,  Exch.  87,  where  it  was  held  L.  J.,  C.  P.  35. 
that  tiugpu—  is  a  proper  farm  of         (c)  The  case  waa  not  moved. 


Skiii^s  nt  GhdldhaU,  coram  WiUes,  J. 

DOYLE  t;.  WRAGG.  4fUrHH.T. 

»f«  Fth.  22. 

JL  HE  declaration  stated  that  the  defendant  was  possessed  In  an  action 
of  a  stage-coach,  and  of  horses  drawing  the  same,  which  „  owne*©?"*^ 
were  then  under  the  care  and  direction  of  a  servant  of  his  ^^^^^  ^^^  ^ 

Carelessly  ma^ 

in  a  highway,  where  the  defendant,  by  his  servants,  so  care-  naging  it,  and 

lessly  and  improperly  managed  it,  and  allowed  it  to  be  used  be  usedln^uch 

in  so  unsafe  a  condition,  that,  by  their  negligence,  one  of  dStion^thatone 

the  wheels  came  off  and  the  coach  fell  over  and  fell  upon  of  the  wheels 

the  plaintiff  who  was  then  lawfully  passing  in  and  upon  whereby' it 

fell  upon  the 
plaintiff.  Beld^  that  it  was  for  the  plaintiff  to  show  that  the  wheel  came  off,  and  the  coach 
fell,  through  some  cause  for  which  the  defendant  would  be  responsible ;  and,  it  being  consistent 
with  his  evidence  that  the  axletree  had  broken,  and  that  he  was  not  owner,  that  there  was  no 
case.  SemhUt  that,  supposing  he  had  been  owner,  the  breaking  of  the  axle-tree  would  have 
been  no  proof  of  negligence ;  but  it  appearing  that  he  was  driver,  the  plaintiff  was  nonsuited. 
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1857.  the  highway.  Pleas :  Not  Guilty,  and  a  denial  that  the 
coach  and  horses  were  under  the  care  of  the  defendant's 
servants,  as  alleged. 

Thomas,  Serjt.,  and  Laxton,  for  the  plaintiff. 

Parry,  Serjt,  for  the  defendant 

The  plaintiff,  who  had  just  attained  the  age  of  twenty-one, 
stated  that  on  the  19th  April,  1841  (a),  he  was  an  infant 
about  five  years  of  age,  and  was  on  the  foot-pavement,  when 
the  stage-coach,  bearing  the  defendant's  name,  was  passing. 
It  was  close  to  the  pavement ;  and,  as  it  passed,  the  fore- 
wheel  suddenly  came  off,  and  the  coach  fell  over  upon  the 
plaintiff.  He  stated  that  the  wheel,  after  being  detached 
from  the  axle-tree,  rolled  on  a  little  way  before  the  coach 
fell,  and  the  conclusion  suggested  was,  that  this  showed 
that  the  accident  must  have  arisen  from  the  wheel  having 
come  off  the  axle-tree  by  reason  of  carelessness  in  fixing 
the  linch-pin.  The  defendant  had  contributed  to  his  sup- 
port    The  plaintiff  had  become  a  cripple. 

On  the  part  of  the  defendant,  it  was  suggested,  in  cross- 
examination,  that  the  axle-tree  had  broken,  and  this  was 
not  distinctly  denied  by  the  plaintiff's  witness. 

WiLLES,  J. — It  is  for  the  plaintiff  to  make  out  that  the 
defendant  or  his  servants  were  guilty  of  negligence,  which 
is  not  shovm. 

Thomas,  Serjt,  thereupon  called  two  witnesses,  who  said 
that  it  was  the  duty  of  coachmen  to  look  at  their  axle-trees 
before  starting  and  see  that  they  were  right. 

WiLLES,  J. — I  think  there  is  no  evidence  of  negligence ; 
certamly  none  of  defendant's  liability. 

Thomas,  Serjt,  insisted  that  there  was  some  evidence  for 
the  jiury.     Laxton  cited  Welsh  v.  Lawrence  {b),  when  the 

(fl)  The  Statute  of  Limitations,      majority, 
it  is  to  be  observed,  would  not  run  (6)  2  Chitty,  262. 

until  the  plaintiff  had  attained  his 
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master  was  held  liable  for  an  accident  arising  from  the         i857. 
chain-stay. 

WiLLES,  J. — There  is  no  evidence  that  the  coach  was 
the  defendant's  ;  even  supposing  that  if  he  were  owner,  the 
breaking  of  the  axle-tree  would  not  be  evidence  of  neg- 
ligence. 

Thomas,  Seijt,  then  called  the  defendant,  who  stated 
that  he  was  not  the  owner  of  the  coach  at  the  time,  although 
he  drove  it  He  had  driven  the  coach  the  day  before ;  it 
was  the  duty  of  the  coachmen  to  examine  the  axle-tree 
before  starting  each  day,  and  thought  that  he  had  done  so 
on  the  morning  of  the  day  in  question.  After  the  accident 
he  found  that  the  linch-pin  was  in,  and  that  the  axle-tree 
had  broken.  The  coach  was  going  slowly ;  the  linch-pin 
was  duly  greased  every  morning. 

WiLLES,  J. — There  is  now  clearly  no  case.  The  fact 
that  defendant  contributed  to  the  child's  support  for  some 
time  is  no  evidence  of  his  responsibility.  It  may  have 
been  humanity  and  charity.  The  defendant  has  disproved 
that  he  was  the  owner  of  the  coach  at  the  time,  and  the 
breaking  of  the  axle-tree  was  no  evidence  of  negligence  on 
his  part  as  driver.  I  shall  direct  a  nonsuit,  or  a  verdict  for 
the  defendant. 

Nonsuit. 


Sittings  at  Guildhall,  coram  Erie,  J. 

LAMING  V.  COOKE.  ^^  ^"-  ^• 

.  Feb.  18. 

Assumpsit  on  a  contract  between  the  plaintiff,  acting  When  a  broker 

by  and  through  Dale  &  Co.  as  his  brokers  and  agents  in  g^c  oiTbchaS 

that  behalf,  and  the  defendant  (made  on  the  21st  May,  .°^*JP^"^*^JP^^ 

vendee  a 
bought  note,  describinff  the  contract  as  on  behalf  of  a  "  principal "  not  named,  but  who  is 
named  in  the  broker's  book,  and  with  "  sold  "  note  sent  to  nim.  Quart,  whether  evidence  of 
a  usaffc  in  a  particular  trade,  that  in  such  cases  the  contract  is  not  considered  to  be  with  the 
principal,  is  admissible ;  but  even  if  it  is,  the  question,  on  the  whole  of  the  evidence,  will  be, 
the  bought  note  having  been  retained  by  the  vendee,  whether  he  adopted  the  contract  it 
stated ;  and  if  so,  then  the  principal's  right  to  sue  upon  it  cannot  be  affected  by  any  custom. 


Laming 


Cooks. 
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1858.        1857),  that  the  defendant  should  purchase  of  the  plaintiff 
fifty  tons  first  sort  St  Petersburgh' yellow  candle  tallow,  of 
»r"       the  brand  1857,  at  5&.  3d.  per  cwt     Averments  of  per- 
formance in  general  terms.    Breach,  refusal  to  accept 
Plea  {inter  alia):  non  assumpsit 

Lush  and  Wathin  Williams  for  the  plaintiff 

Pigott,  Serjt,  and  Fenwick,  for  the  defendant 

The  plaintiff  proved  that  he  autliorized  Dale  &  Co.  to 
effect  a  sale  and  produced  their  brokers*  book,  from  which 
the  "  sold**  note  was  read,  in  which  was  the  plaintiff's  name, 
though  in  the  ''  bought**  note  his  name  did  not  appear,  but 
only  the  words  "  for  principal**  (a). 

On  the  12th  November,  tallow  being  at  47*.  per  ton,  the 
plaintiffs  gave  the  defendant  notice  of  their  readiness  to 
deliver  the  tallow,  but  the  defendant  declined  to  recognize 
him,  ofiering,  however,  to  accept  the  tallow  on  a  delivery 
note  sent  through  Dale  &  Co.  The  plaintiffs  on  their  part 
declined  to  deal  through  them,  and  insisted  on  acceptance 
•of  the  tallow  from  themselves. 

Pigott^  Seijt,  for  the  defendant,  cited  Humphrey  v. 
Dale  (6),  and  proffered  evidence  of  usage  in  the  trade,  that 
in  such  case  the  contract  was  deemed  to  be  between  the 
broker  and  the  buyer. 

Sed  per  Erle,  J.,  evidence  of  that  kind  cannot  be  re- 
ceived to  control  the  clear  legal  effect  of  the  contract,  which 
is  "for  the  prindpaL''  There  was  an  authority  to  Dale  & 
Co.,  and  they  were  known  to  be  agents :  they  were  known 
as  brokers.  Assuming  that  the  notes  formed  the  contract, 
evidence  contradicting  them  is  inadmissible. 

Pigott,  Serjt.,  proposed  to  prove  that  the  notes  did  not 
in  such  a  case  constitute  the  contract    The  question  is, 

(o)  As  to  whether,  the   notes      Rep.  103 ;  20  L.  J  ,  Q.  B.  529. 
differing,  there  was  a  valid  contract,  (6)  26  JL  J.,  Q.  B.  137. 

SM  Siverigkt  v.  Archibald,  17  Q.  B. 
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whether  Dale  &  Co.  had  authority  to  buy  for  the  defendant         18^8. 
from  the  plaintiffs. 

The  defendant  was  called,  and  declared  the  custom  in  the 
tallow  trade  to  be,  that  in  such  a  case  the  notes  did  not 
constitute  a  contract  with  the  principal,  and  that  if  any  one 
had  been  named  in  the  contract  as  seller,  he  should  have 
sent  back  his  note  of  it ;  that  he  had  only  given  Dale  &  Co. 
authority  to  purchase  in  accordance  with  the  custom  in. the 
tallow  trade ;  that  if  the  principal  is  not  bound  the  broker 
alone  is  responsible ;  that  Dale  &  <7o.  said,  we  have  tallow 
to  sell,  and  that  he  the  defendant  thereupon  agreed  to  buy; 
and  that  in  such  a  case,  if  the  note  were  to  state  a  seller^s 
name,  it  might,  according  to  the  usage  of  the  trade,  be  sent 
back. 

Pigott^  Seijt — Th«ne  was  no  privity  of  contract  between 
thje  plakitiffi  and  the  defendant.  The  brokers  had  do 
authority  to  give  the  defendant's  name  to  the  plaintiffs,  the 
plaintiffs*  name  not  having  been  givea  to  the  defendant 

Lush  and  WUliams  for  die  plaintifis. — The  sole  question 
is,  whether  the  note  sent  to  the  defendant  contained  the  con- 
tract ;  and  it  did,  for  it  was  not  sent  back. 

Erle,  J.,  to  the  jury.— If  you  think  that  die  note  sent 
by  Dale  &  Co.  to  the  defendant  waa  the  contract  adopted 
by  him,  find  for  the  plaintiff,  for  the  principal  in  such  a 
case  has  a  right  to  come  forward  and  adopt  it  (a).  The 
custom  contradicting  its  terms  can  have  no  operation. 

Verdict  for  the  plakitifis  <&). 

(a)  See  MtJumy  v.  Kektdef  23  which  seems  to  sustain  the  ruling 
L.  J.,  C.  P.  54.  of  the  learned  judge. 

(b)  Pigott,  Seijt.,  bad  tendered         A  bill  of  exceptions  was  ten- 
a  bill  of  exceptions,  and  had  also  dered,  but  was  aifterwards  abaa- 
leave  to  move.     Sed  vide  Moore  y.  doned. 
Campbell,  23   L.  J.,  Exch.  310, 
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Sittings  at  Guildhall^  coram  Bramwell^  B, 

GREEN  AND  OTHERS  f>.  ALSTON. 

After  Mich.  T,      a 

Oral  evidence    JiLCTION  for  work  and  labour  by  the  plaintiffs,  the  night 

*aken^iace*on   ^^^  morning  oystcr-meters  of  the  port  of  London. 
the  occasion  of       There  had  been  a  suit  in  Chancery  by  the  deputy  day 
an  issue  being  ,  ,     , ,  i.  <■  i     •      •   ■ 

directed  by  the  oyster-meters,  and  an  issue  had  been  directed  as  to  their  right 

wry'nof  admial  ^^  claim  remuneration  for  labour  in  shovelling,  unloading 

•ible  to  explain  an  J  deliverinfir  the  oysters,  not  as  to  mere  metai^e.   The  issue 

It,  the  minutea  &  j  '  o 

of  the  decree     had  been  ultimately  directed  in  general  terms,  not  confining 

?ng  thriMucT "  it  to  the  rights  of  the  deputy  [day]  oyster-meters  as  it  was 
being  alone  the     j  g„^ 
proper  evi- 
dence of  it* 

Baoill  for  the  plaintiffs  proposed  to  call  a  shorthand 

writer  who  had  been  in  Court  when  the  "minutes"  of  the 

decree  were  ''  spoken  to,**  and  ask  him  what  had  passed  in 

Court  on  the  occasion,  in  order  to  explain  the  reasons  for 

which  the  issue  had  been  ultimately  so  directed. 

Lush  for  the  defendant  objected  that  the  minutes  of  the 
decree  or  order  itself  were  alone  admissible,  and  that  evi- 
dence of  the  discussion  which  had  taken  place  prior  to  the 
minutes  being  settled  ought  not  to  be  received. 

Bramwell,  B.,  was  of  that  opinion,  and  rejected  the 
evidence  (a). 

Sir  F.  Thesiger^  Bovill  and  Honyman  for  the  plsdntiffs. 

Lush^  O.  Denman  and  Barnard  for  the  defendant. 

(a)  The  case  was  moved  and  a  rule  was  granted,  but  on  another 
point :  and  vai  dif charged. 
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1857. 
Sittings  at  Westminster,  coram  Crompton,  J. 

COOPER  V.  SANDERS. 

TT  ...  ^'^^• 

U  S£  and  occupation :   the  action  being  against  Martha  In  use  and  oc- 

Sanders  and  Maria  Sanders.  spection 'before 

The  particulars  claimed  40/.,  one  year's  rent  due  Lady-  J^fen'd^'JJ^.^.e^. 

day,  1857,  giving  credit  for  5/.  paid  on  account.  ceipts  for  rent. 

J.  A.  Russell  and  linlason  for  the  plaintiflF.  «^e  trial,  being 

rested  on  those 

Huddleston  and  Lush  for  the  defendants.  J«^«ip^»  f  ^«" 

to  one  only  of 

For  the  plaintiflF  the  following  receipts  for  rent,  given  to  fend'^Jj^g^and 

"  Miss  Sanders,"  were  put  in  (a),  dated  on  letters  to 

_,_,,_  ^ .    ^  .  and  from,  and 

6th  July,  1854,  for  one  quarter.  conversations 

30th  October,  1854,        „  ,  oteJ^^r., 

1 1th  April,  1855,  for  half  a  year.  i^  *>«'?J?  ^^[\  ""- 

'^  "^  certain  which: 

^2nd  November,  1855,  for  one  quarter.  Held,  per 

1st  February,  1857,  for  15/.,  one  quarter,  up  to  Lady-  that"Siere  was 
day  1856,  and  51.  on  account  of  rent  for  the  ensuing  "^fJ^hTji!  '° 
quarter,  to  Midsummer,  1856.  «»  against 

^  '  *  either. 

(</)  They  were  prudiiced  by  de-  receipts  were  not  rather  their  evi-  _-|!j*^  ^ame- 

fendants  under  Judge's  Order,  made  dence  than  the  plaintiff's;   but  it  ment  with  one 

by  consent,  in  lieu  of  an  order  for  was  suggested,   that    the    last  of  of  them  being 

inspection;    under  these  circum-  them,  dated  February,  1857,  was  JooK^tton  Kg. 

stances:  A  summons  had  been  taken  for  arrears  due  Midsummer,  1856  ;  ing  made  under 

out  at  Chambers,  coram  Erie,  J.,  and  as  to  that  receipt,  he  was  pre-  sect.  37  of  the 

for  inspection  of  **  several  receipts  pared  to  make  the  order  on   an  pp^^°JL  /Zf 

for  rent  of  the  said  house  given  affidavit  to  that  effect  being  made.  1852,  to  amend 

to  the  defendants  or  one  of  them,  Subsequently  on  a  summons,  coram  fhe  proceed-  • 

by  the  plaintiff,"  who  swore  that  the  Coleridge,  J.,  that  affidavit  being  om^henam^^ 

production  thereof  was  material  to  produced,  and  the  plaintiff  pressing  of  the  other 

the  proof  of  his  case  (there  having  for  the  inspection  as    to  all   (he  defendant, 

been  a  written  agreement  for  three  receipts,  and    no  objection   being  asserucd'to  the 

years,  from  25th  March,  1854,  her  made   except  that  they  were  not  application,  on 

copy  of  which   he  had  lost,  and  evidence  for  the  plaintiff,  the  learned  condition  of 

which   was  unstamped),  Erie,  J.,  judge  was  about  to  make  the  order  •      referred 

doubted  whether   the  defendant's  generally  as  to  all  the  receipts,  when  to  and  re. 

heard  by  the 
Master,  in  order  to  see  whether  evidence  had  been  improperly  admitted  against  the  defendant 
whose  name  was  retained  ;  the  other  defendant  to  have  her  costs  at  all  events. 
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1^7,  Letters  were  put  in,  dated  February  and  March,  1857, 

i^0f,  pr^ffniiing  pajrment  of  rent,  and  signed  by  "  M.  Sanders,** 

9.  which  waa  proved  to  be  the  handwriting  of  **  Miss  Sanders.** 

EvirJence  was  given  that  the  defendants  had  lived  in  the 

boufle  together,  and  bad  kft  it  in  March,  1856;  and  that 

**  Miss  Sanders**  then  put* in  two  parties  to  take  care  of  the 

lioiijie  and  let  it  for  her,  who  remained  in  until  March,  1857. 

The  witries.-4e8  sometimes  spoke  of  both  the  defendants  as 

having  given  these  directions  and  sent  the  man  in,  but  for 

tlie  most  part  tlieir  evidence  as  to  any  specific  acts  or  words 

rdated  to  ^*  Misa  Sanders." 

At  tlie  c1o<f«  of  the  plaintifTs  case,  Huddleston  and  Lush^ 
for  the  defendants,  objected  that  there  was  no  evidence, 
except  as  against  one  of  the  defendants — "  Miss  Sanders,** 

J.  A,  ItusMetl  and  Ftnlasan,  for  the  plaintiff,  submitted 
tliat  tlierc  was  evidence  against  both  of  them. 

IluddUstan  then  called  Maria  Sanders,  who  was  Miss 
Sanders,  and  produced  a  written  agreement  with  her  alone, 
and  proved  that  the  letters  were  signed  by  her. 

J,  A,  Russell  recalled  the  parties  who  had  been  put  into 
poHMCHHion ;  one  of  whom  stated  that  he  had  been  put  in 
by  Miss  Sanders ;  the  other,  that  he  had  spoken  only  to 
Marilia, 

Crompton,  J.,  ruled  that  there  was  no  evidence  against 
Martha. 

J,  A.  Russell  thereupon  applied,  under  sect  37  of  the 
Common  Law  Procedure  Act,  1852,  to  amend  the  proceed- 
ingH  by  striking  out  her  name. 

Huddleston  and  Lush  opposed  the  application,  on  the 
ground  that  evidence  had  been  received  which  would  not 
have  been  evidence  against  Maria,  had  she  been  sued 
nionc. 

It  w««  n^rccd,  In  order  (o  avoid  in-  derlnking,  indorsed  by  Coleridge^i., 
convi'iiimcc  to  tlic  defiMidiints  (one  on  the  ■nmnnons,  to  produce  the 
of  whom  wni  ill),  to  accept  an  un-      receipts  at  the  trial. 
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RtiSseU  and  FhUason  urged  that  this  evidence,  if  any,        1BS7; 
might  be  struck  out  of  the  notes ;  but  that  the  letters  and 
facts  in  evidence  gave  an  authority  tx>  Martha,  which  made  e. 

her  acts  or  words  in  the  matter  evidence  as  against  Maria. 

Crompton,  J. — It  would  be  difficult  for  me  now  to  de- 
termine that  question,  not  having  brought  my  mind  to  bear 
upon  it  at  the  time  the  evidence  was  admitted,  and  the 
other  side  not  having  had  the  opportunity  of  objecting  to 
its  admissibility  while  the  name  of  Martha  appeared  on  the 
record.  However,  as  it  is  apparent  that  the  plaintiff's  diffi- 
culty has  arisen  from  apprehension  of  a  stamp  objection  (a), 
I  will  direct  the  amendment  upon  these  terms,  that  the 
action  shall  be  referred  to  and  retried  by  the  Master,  in 
order  that  he  may  see  what  evidence  is  properly  admissible 
as  against  Maria.  The  other  defendant,  Martha,  to  have 
costs  at  all  events.  The  defendant  Maria  to  produce  the 
agreement 

Rule  to  amend  the  record  and  refer  the  action 
to  the  Master  to  be  retried  (i). 

(a)  This  was  to.    The  plaintiff  them,  had  signed  it. 
had  lost  bis  copy  of  the  agreement,  (b)  The  day  before  the  appoint- 

which  was  unstamped,  and  could  ment  with  the  Master,  the  defend* 

not  recoUeet  whether  one  or  both  ants  settled  the  action, 
of  the   defendants^  or    which  of 


Sittings  at  Gtdldhall,  coram  Wilks,  J. 
DALTON  V.  BACHELOR  and  another. 

_^  .  4fter  Hil,  T. 

JJECLARATION  that  the  plaintiff  was  passing  along  a  in  sn  action  for 
public  highway,  where  tlie  defendant  was  possessed  of  a  "hf  gfpya^llJu  of 

the  defendants 
in  hauling  timber,  so  that  it  struck  the  plaintiff,  who  was  passing  at  the  time  ;  the  evidence 
being,  that  the  haulyer  was  not  in  the  defendants'  general  service,  but  was  engaged  for  that 
particular  piece  of  work,  and  brought  his  own  horses  for  it ;  and  that  although  it  was  being 
performed  with  the  assistance  of  the  defendants'  workmen,  and  under  the  general  superin- 
tendence of  their  foreman,  the  only  mode  in  which  the  latter  had  interfered  was  by  telling 
the  men  to  make  the  horses  go  on  dragg:ing  the  timber,  which,  on  their  moving,  casually 
swerved,  and  so  struck  the  plaintiff.  JVilUsy  J.,  directed  a  nonsuit,  which  the  Court  only 
set  aside  because  the  point  was  not  taken  that  both  parties  might  be  liable,  if  there  was 
evidence  of  negligence ;  but  the  Court  doubting  if  there  was  any  such  evidence,  and,  on 
a  second  trial,  the  jury,  under  the  direction  of  Channel!^  B.,  found  for  the  defendants. 
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1857. 

Dalton 

o. 

Bachelor 

and  another. 


piece  of  timber,  and  of  horses^  hauling  the  same,  under  the 
care  and  governance  of  the  servants  of  the  defendants,  who 
by  their  carelessness  so  negligently  hauled  the  same  across 
the  way,  that  through  their  negligence  it  ran  against  the 
plaintifif  and  injured  him,  &c. 

Pleas:  1st,  not  guilty;  2nd,  that  the  said  horses  were 
not  so  hauling  the  timber  under  the  care  of  the  servants  of 
the  defendants. 

Whateley  and  Gray  for  the  plaintiff. 

Keating  and  Scotland  for  the  defendants. 

It  appeared  that  the  defendants  had  hired  one  James,  a 
haulyer,  to  haul  timber  into  their  yard,  and  he  brought  his 
horses  for  the  purpose,  but  was  assisted  by  the  servants  of 
the  defendants,  the  whole  operation  being  under  the  care  of 
S.,  the  defendants'  foreman.  The  horses  were  engaged  in 
hauling  a  piece  of  timber  across  the  way,  and  were  standing 
still;  the  foreman  said,  "go  on,"  and  they  moved,  the 
instant  result  of  which  was,  to  change  the  direction  of  the 
timber  so  that  it  struck  the  plaintiff. 

Keating  for  the  defendants  submitted  that  the  defendants 
were  not  liable,  on  the  ground  that  the  timber  was  being 
hauled  by  James,  the  haulyer,  who  was  employed  for  that 
purpose,  but  was  not  in  the  service  of  the  defendants. 

WiLLES,  J.,  directed  a  nonsuit. 

Wliateley  and  Gray  moved  to  set  aside  the  nonsuit,  on 
the  ground  that  the  evidence  showed  that  the  defendants 
were  liable.  And  per  Curiam^  was  it  not  the  joint  act  of 
the  defendants'  foreman  and  the  haulyer,  according  to  the 
cases  {a)y  especially  Sadler  v.  Henlock  (Jb)  ?  But  we  doubt 
if  there  was  any  evidence  of  negligence. 


(a)  See  the  cases  as  to  negligence 
in  driving  hired  vehicles,  cited  in 
M*Lavghlin  v.  Prtfor,  4  M.  &  G. 
48;  11   L.  J.,  C.  P.  160,  where, 


however,  the  defendant  was  present 
personally  directing  the  driving. 

(6)  4  E.  &  B.  578;  24  L.  J., 
Q.  B.  138. 


AFTER  HILARY  TERM,  20  VICT. 

Per  Curiam, — That  point,  however,  was  not  taken  at 
the  trial,  so  let  there  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 
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Monmouthshire,  coram  Channell,  B. 
DALTON  V.  BACHELOIL 

J.  HE  case  was  tried  again  on  the  same  evidence.  For 
the  defendants  it  was  urged  that  the  plaintifif  should  have 
looked  carefully  to  the  timber  when  it  was  moving. 

ChanN'ELL,  B.,  left  it  to  the  jury  whether  the  timber  was 
being  hauled  by  the  defendants'  servants  or  by  James,  the 
haulyer,  under  a  special  contract  with  him  for  that  purpose, 
and  whether  the  accident  arose  from  any  negligence  on  the 
part  of  those  who  were  hauling  the  timber,  or  whether  it 
arose  from  the  neglect  on  the  part  of  the  plaintiff. 

The  jury  found  that  the  timber  was  being  hauled  by 
James  under  a  special  contract,  and  that  the  accident  arose 
from  no  want  of  care  on  the  part  of  the  defendant. 

Verdict  for  the  defendants. 


1858. 
Lent  AuiUM, 

Apnl  1. 


VOL.  I. 


F.F. 
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OXFORD  CIRCUIT. 

Shrewsbury^  coram  ChanjuUj  B. 

Sffring  Mtitet.  REYNOLDS  AND  OTHERS,  Assignees  of  BATE,  a  Bank- 
17^^  nipt,  V.  HALL. 

March  20.  *^ 

In  an  action       X  ROVER.     The  first  count,  for  conversion  of  the  goods 
I  bankrupt  for  of  Bate  the  bankrupt;   the  second,  for  a  conversion  after 


;t£Xd'^*^'"»'^p**'y('')- 


to  have  been  Pleas:    Ist,  that  the  plaintiffs  were  not  assignees,  with 

on  the  order  ,  «,       i  /i\     ^    t  -i 

and  dijipoiitioo  notice  to  dispute  the  act  of  bankruptcy  \fi) ;  xna^  not  guilty ; 

?upt,  u^'JpJiar.  3rd,  not  possessed. 

ing  that  the  xhg  writ  was  issued  on  the  15th  December,  1857. 

goodf  were  ' 

Srrendant*  On      Pigott,  Serjt,  and  Gray,  for  the  plaintiffs. 

the  iSth  May, 

by  a  bond/idt        HuddUston  and  W.  H.  Bayley  for  the  defendant. 
biHofialefor  ^ 

^McId'^tmlMM  '^^^  bankrupt  was  called,  and  stated  that  on  the  17th 

a  security  for  May,  1857,  he  had  made  an  assignment  to  the  defendant 

vnnctn^  that  on  for  advances,  but  continued  to  carry  on  the  trade  until  the 

there'wn/by*  ^'^^^  June,  when  the  defendant,  according  to  arrangement 

mutual  ar-  between  them,  put  up  the  c^oods  for  sale,  but  no  sale  was 
rangement  be-  '  r         r  o 

twccn  the  de-     euCCted. 
fendnnt  and 

in^Uempt  at         ^^^  ^®*  Edwards  v.  Hooper,  12  (b)   See   Hernaman  v.  Barber, 

aalt,  which         L.  J.,  Exch.  304.  23  L.  J.,  C.  P.  145. 

proved  abor* 
tlve  I  and  that 

the  bnnkrupt'a  father,  who  lived  with  him,  wai  then  told  by  the  defendant  to  keep  possession 
for  him  (the  defendant)  who  however  did  nothing  to  disturb  the  possession  of  the  bankrupt, 
who  continued  to  carry  on  business  until  the  22ndy  when  a  deed  of  assignment,  in  trust  for 
creditors,  which  was  relied  on  as  the  act  of  bankruptcy,  was  executed,  and  the  trustees  took 
pONiirN«ion  t  the  question  left  to  the  jury  (reserving  a  question  of  law)  was,  in  effect,  whether 
the  dffiMidnnt  had  rt'ally  taken  possession  on  the  17lh  ;  and  they,  finding  that  he  had  not,  a 
verdict  was  entered  for  the  pUintitfs,  subject  to  a  special  case  on  the  pomt  of  law  reserved. 
It  was  doubted  whether  the  deed  of  assignment,  not  being  stamped,  was  admissible  in  evi- 
dence for  the  plalntifit  as  proving  the  act  of  bankruptcy,  and  tne  point  being  doubtful,  a 
copy  waa  admitted. 
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On  the  22ixd  June  the  bankrupt  executed  an  assignment        1856. 

to  trustees  for  the  benefit  of  creditors.  „     "^ 

Reynolds 

On  the  22nd  June  the  trustees  then  took  possession     and  others 
of  the  premises.      Immediately  afterwards  the  defendant        Hall. 
claimed  possession ;  and  on  the  23rd  the  deed  was  altered, 
re-executedy  so  as  to  include  a  specific  trust  to  pay  him 
what  was  due. 

On  the  25th  June  the  defendant  was  offered  SSL,  which 
he  refused ;  his  claim  being  64Z. 

The  deed  of  assignment  in  trust  was  tendered  in  evidence 
on  the  part  of  the  plaintiffs. 

Huddleston  objected  that  it  was  not  stamped. 

Pigotty  Serjt,  submitted  that  it  was  nevertheless  ad- 
missible^  as  it  was  not  tendered  in  evidence  as  valid  or  for 
the  purpose  of  enforcing  it,  but  for  the  very  reverse  object 
of  showing  it  fraudulent  as  an  act  of  bankruptcy. 

Ch  ANN  ELL,  B.,  after  having  consulted  Watson,  B., 
thought  it  was  inadmissible  (a),  but  doubted,  and  ultimately 
a  copy  was  admitted  by  consent  (&). 

The  bill  of  sale  to  the  defendant  was  for  251.,  and  ad- 
vances to  the  extent  of  50/.,  and  he  had  sold  under  it 

The  subsequent  assignment  to  the  trustees  was  of  all  the 
bankrupt's  effects,  and  originally  the  trust  was  simply  to 
pay  the  creditors ;  but  after  discovering  the  bill  of  sale  to 
Hall  it  was  altered  by  insertion  of  a  trust,  in  the  first  place 
to  pay  Hall  such  sum  of  principal  and  interest  as  might  be 
found  due  upon  the  prior  bill  of  sale,  and  the  deed  was  then 
re*executed. 

(a)  ItkWiUiamiv.Gtary.lOU.  Hart  v.  Hart,  11  L.  J.,  Ch.  9; 
^  W.  296;  2  D.,  N.  S.  201 ;  U  1  Hare,  1  ;  and  under  that  act 
L.  J.,  Ex.  389;  a  prior  bill  of  sale  could  only  liave  been  allowed  on 
unstamped,  although  cancelled,  waa  the  ground  of  a  doubt ;  to  the  be- 
held inadmissible  to  prove  a  sub-  neiit  of  which,  upon  a  stamp  ob- 
sequent  assignment  bmUtJide.  jection,    the  party   tendering  the 

(b)  Which  could  only  have  been  document  is  entitled ;  vide  VamU' 
by  consent  before  the  C.  L.  P.  Act,  tart  v.  Jama  and  Wetilake  v. 
1 854,  the  original  being  anatamped.  Adams,  pott. 

c2 


Reynolds 
and  othera 

V. 


go  CASES  ON  THE 

1858.  Piffott,  Serjt,  contended  that  the  deed  of  the  22nd  June 

.  was  an  act  of  bankruptcy. 

Huddleston^  for  the  defendant^  relied  on  the  133rd  sec- 
Hall.  tion  of  the  Bankruptcy  Law  Consolidation  Act  (a),  citing 
Brevoin  v.  Short  (b),  and  calling  the  defendant  and  other 
witnesses  to  prove  that  on  the  17th  June  he  put  the  bank- 
rupt*s  &ther  in  possession  for  him  under  the  bill  of  salei 
and  really  took  ostensible  possession  of  the  goods  assigned. 
But  Bates,  the  father,  had  previously  lived  with  the  bank- 
rupt. 

Channell,  B.  (to  the  jury). — On  the  17th  May  there 
was  a  band  fide  bill  of  sale  to  secure  25L  and  any  further 
advances  not  exceeding  50/. 

On  the  22nd  June  the  deed  of  assignment  in  trust  for 
creditors  was  executed. 

The  question  for  you  is,  as  to  what  occurred  between 
those  two  dates. 

It  does  not  appear  that  the  defendant,  under  the  first 
deed,  disturbed  Bates  in  the  possession  of  the  premises. 
If,  however,  that  deed  was  valid,  it  would  give  the  defendant 
Hall  a  right  to  the  goods  on  the  premises.  It  appears  to 
have  been  valid;  and  on  the  15th  June  he  had  a  right  to 
seize  and  sell  the  goods.  Whether  what  then  took  place 
operated  to  bar  the  plaintiffs*  claim  is  a  question  of  law. 
It  does  not  appear  that  the  defendant  then  acted  adversely 
to  the  bankrupt.  There  was  a  mutual  arrangement;  the 
defendant  was  in  treaty  for  the  good-will ;  and  it  may  have 
been  thought  that  the  goods  would  sell  better  if  the  stock 
were  sold  with  the  furniture.  The  sale  proving  abortive, 
the  defendant  contends  that  he  took  possession ;  the  plain- 
tiffs deny  that  he  did  so.      If  the  bankrupt  were  left  in 

(a)  12  &  13  Vict'c  106,  a,  133,  and  get  possesiion  of  them  under  a 

ai  to  protected  transactions.  bill  of  sale,  was  held  not  sufficient 

(6)  24  L.  J.,  Q.  B.  207.  Where  to    make    the    transaction   «*  pro- 

an  intention  to  demand  the  goods,  tected." 
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SI 


possession  with  the  owner's  consent  they  would  pass  to  the 
plaintiffs.  If  the  owner  did  not  consent  to  the  apparent 
possession  by  the  bankrupt,  or  if  he  did  any  act  to  destroy 
it,  then  the  plaintiffs  would  not  be  entitled  (a).  Reserving 
the  questions  as  to  the  effect  of  the  attempt  to  sell  and 
the  re-execution  of  the  deed,  the  question  for  you  is 
whether  the  defendant  Hall,  before  the  22nd  June,  required 
possession  to  be  given  to  him,  so  that  the  goods  did  not 
after  that  remain  with  his  consent  in  the  order  and  dispo- 
sition and  apparent  ownership  of  the  bankrupt  ?  In  other 
words,  did  the  defendant  on  the  17th  June  put  old  Bate 
really  in  possession  for  him,  as  he  alleges  that  he  did  ? 
Had  the  defendant  an  actual  bona  fde  possession  before 
the  22nd? 

The  jury  found  that  he  had  noty  and  that  no  act  was 
done  before  the  22nd  to  determine  the  bankrupt's  order 
and  disposition  of  the  goods. 

At  the  request  of  the  defendant's  Counsel,  Channell,  B., 
asked  the  jury  whether  the  defendant  had  not  given  old 
Bates  directions  to  take  possession? 

The  jury  answered  that  he  had  not. 

Verdict  for  the  plaintiffs  (6). 


1858. 


(a)  Graham  v.  Ftir6er,  23  L.  J., 
C.  P.  10,  51. 
(6)  Subject  to  a  special  caie  as 


regards  the  qaestion  of  law  re- 
served. 


f 


.--  ^--^\''\T 
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y^-    >  .'AT.  t'^        :^T,   \^    t*  i 


V/^  ^^  S::r:L:c:  £li  ''=* 
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^  ,  tv  .v#i#  .  '  ^/'.  *  /  ':/.•,  '/^,',r^.  ::,'.  ':,  ^-/'.ar.i's  death  I  a'a'^t^ 
^A  ^, ,'/,  •  "•  '.,'  ^f  '/'!,  I  i  ic<'i  *:/.:rj  to  c:':ve  rce  my 
*  4  *'//'•>  ;>  •//,/  •',#  '/f'j'^  %:.v.k  >.,  put  it  do^rn  and  left 
«/  '>  *  r^/%.  S  >r'/  '/.♦  '/f  r^  1  ?s;,'i  h'r^rd  fecrearns  from  my 
*  ''•*'».  f  /*'/  *ft*:M  //i'/..:/j\  ♦K^y  showed  ice  my  bus- 
•,K'./,  u^'.y  '  '/  \rj  ;.  e  >7'  '/T,  K:.t:  rh.\*.  He  did  not  speak. 
V/4  J/'/  ),,//,  //M'f  ♦/.<-  f ;»,,«,  I  ;i  Jr'd  h>ri  how  it  happened, 
,,  *"  f//«  Iri  ////'J  If'/*,  ♦>  I!  r/i4',  H*:  w;^*  t,p  and  down  out  of  bed 
**'"*/'  ''^^  m)\  'Uy,  M*  /'//f/,;/l/>/Md  '/f  ':fuh..',;r  r/;/iri  in  his  head.  In 
i.  , ,  ^  vrw  n^  th*  ^  y<  h>f<(/  \0'  v^an  yf>iuV',tt\f  about  liin  \>i'j\T(y<)m ;  I  was  with 
*ii!S\'.!»Z\htUM  1'*^";  ^^»'''  '»''  *'^''  ''^'''  ^''*'J''^  ^an  wide  ojK-n  and  had 
n^f  ^hAt  \,m  \f4'4'ii,  I  did  not  W'l'  hirri  uo  U)  the  window,  but  I  saw  him 
^>^.Hm,*p#       iff  iIm' tt/'i  of  fiillinj/.     He  had  bef?n  low-spirited  for  some 

tt»i\  ^,t,ni  fittih^  *ui\«ith\y  fH'Wiiu  (lilt  of  •  i»ifi<l'>w,  hi«  wifr  b«»inp^  in  the  room  at  the  time, 
mt^^  !i'i  If  !?  K  '**ji'  '"  "*y  l»"W  [»••  I'ttmv  t/>  fjill  out,  //<///,  that  there  was  a.  MrintUla  of  evi- 
4ttt*w  t*t  »*+|jn<i*  **+»"  b*PM  t  Ihni  lh<«  iiio-nlioii  upon  it  Wdti,  not  rru-n-ly  whether  the  at-crascd 
Hfftm  >*nM**fl  MM  i4l  <la»|iHl<»w,hiilwh«ih«r,il  dojie  diii  it  voluiitiirily,  and  not  through  con- 


k 
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time.    He  did  not  appear  himselC     He  had  complained  of 
giddiness." 

The  defendants  here  closed  their  case. 

Pigott,  Serjt.,  objected  that  there  was  no  case  for  the 
jury. 

Channell,  B.,  after  having  consulted  Watson,  B.— 
There  is  a  scintilla  of  evidence. 

The  plaintiff  was  then  called,  with  other  witnesses. 

Channell,  B. — The  defendants  were  entitled  to  begin, 
because  the  burden  of  proof  is  upon  them.  They  must 
prove  that  the  deceased  destroyed  himself.  The  question 
is  now  for  you,  on  the  whole  evidence,  whether  he  threw 
himself  out  of  the  window  voluntarily,  or  fell  out  of  it  in- 
voluntarily, through  confusion  of  the  senses  or  giddiness. 
The  defendants  plead  that  it  was  a  voluntary  act  (a).  Did 
he  know  that  he  was  throwing  himself  out  ? 

Verdict  for  the  defendants  (6). 


(a)  See  BorrodaiU  v.  Hunter^  5 
M.  &  G.  639 ;  12  L.  J\,  C.  P.  225 ; 
Clift  V.  Schwabe,  13  C.  B.  Rep. 
437;  2  Car.  &  Kir.  134;  17  L.  J., 


C.  P.  2. 

(6)  The  caie  was  moved^  but  a 
rule  refused,  in  Q.  B. 


V. 

The 

Waterloo 

Lira  and 

Casualty 

Assurance 

Company. 


Spring  Attixeu 

April  7. 
In  an  action 


Reading,  coram  Watson,  B. 

GIBSON  V.  The  SOUTH-EASTERN  RAILWAY 
COMPANY. 

OASE  against  the  Company  for  so  negligently  conducting 

their  engines  that  sparks  flew  out  and  fell  upon  the  herbage  ^y"  omp"ny 

and  pasturage  of  the  plaintifl^  whereby  it  was  set  on  fire.       leuin'^s^w-ia 

Plea:  not  guilty.  fly  from  their 

engines,  so  as 

Huddkston  and  Scotland  for  the  plaintiff.  *°  %**on"^* 

fire»  it  is  not 
necessary  to  prove  any  tpeeifie  negligence* 
The  compensation,  in  such  a  case,  should  be  measured,  as  in  the  case  of  an  unwilling 
vendor. 
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1858. 
Gibson 

9. 

TheSouTH- 
Eaitern 
Railway 
Company. 


Piffoti,  Serjt,  and  Gfray,  for  the  defendants. 
It  was  proved  that  sparks  flew  out  of  the  engines  and  fell 
upon  the  herbage  and  pasturage,  and  set  it  on  fire. 
There  was  no  other  evidence  of  negligence. 

And  per  Watson,  B. — That  is  sufficient  evidence  ac- 
cording to  the  cases  (a).  It  is  not  necessary  to  prove  any 
specific  negligence. 

Evidence  as  to  the  damages  was  then  gone  into,  the 
plaintiflTs  estimate  being  75/.,  the  defendants*  15/. 

Per  Watson,  B.  (to  the  jury). — You  ought  to  assess  the 
damages  on  the  same  principle  as  in  the  case  of  an  unwilling 
seller  (ft). 

Verdict  for  plaintiff,  damages  25L 


(a)  See  Aldridge  v.  The  Great 
Weitem  Railway  Company,  1  D., 
N.  S.  247 ;  3  M.  &  G.  515 ;  PigoU 
V.  The  Eastern  Countiei  Railway 
Compare,  3  C.  B.  Rep.  229;  15 
L.  J.,  C.  P.  235. 

(6)  See  Mortimer  v.  Cradock,  12 
L.  J.,  C.  P.  166;  Jones  y.  Gooday, 
8  M.  &  W.  146;  10  L.  J.,  Excli. 
275 ;  Wild  V.  Holt,  9  M.  &  W. 
672;  11  L.J.,  Ezcb.  285;  Gil- 


bertton  v.  Richardson,  4  C.  B.  502 ; 
17  L.  J.  Rep.,  C.  P.  112,e8tabluh- 
ing  the  principle,  that  in  cases  of 
bare  legal  tort,  damages  are  to  be 
a  mere  indemnity  ;  aliler,  where 
there  has  been  a  wilful  wrong,  the 
damages  may  be  vindictive,  as 
where  300/.  were  allowed  to  be 
given  for  crops  worth  only  200/. ; 
Williams  v.  Came,  1  C.  B.  Rep. 
841. 


Jpril  9. 

A  letter  ad- 
dressed to  a 


DIXON  V.  PARSONS. 

J^IBEL.  The  declaration  was  upon  the  following  letter, 
addressed  by  the  defendant  to  a  person  who  had  recom- 
mended him  to  his  service: — 

"Abingdon,  Oct.  30,  1857. 

"  Sir, — 1  am  informed  that  the  young  man,  Dixon,  whom 

you  so  strongly  recommended  to  me,  is  thinking  of  going 

Jwtffl^'the"''*  ^^^  *  situation  in  London.     I  beg  to  caution  you  against 
character  given 

of  him,  that  he  had  left  a  balance  unaccounted  for,  and  that  he  ought  not  to  be  recommended 
for  morality  or  honesty  :  held,  a  privileged  communication. 


I  on 
whose  recom- 
mendation the 
writer  had 
taken  the  plain- 
tiff  into  his 
serrice,  to  the 
effect  that  his 
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giving  him  a  recommendation  for  morality  or  honesty.    His         1858. 
past  conduct  in  my  service  has  not  in  a  single  instance 
justified  the  character  which  you  gave  me  with  him;  and  in 
winding-up  the  affairs  where  he  has  been,  I  have  a  balance 
of  33/.  128. 5d.  against  him  unaccounted  for. 

"  Yours  respectfully, 

"  A.  A.  Parsons." 

Pleas :  not  guilty,  and  a  justification. 
Pigotty  Serjt.,  and  Gray^  for  the  plaintiff*. 
HuddUston  and  Dowdeswell  for  the  defendant. 

The  plaintiff*  was  called,  and  it  appeared  that  the  plain- 
tiff* entered  the  defendant's  service  in  March,  1857,  and  had 
the  charge  of  one  of  two  shops  which  the  defendant  had  at 
Abingdon,  at  a  salary  of  25L  a  year,  in  addition  to  his  board 
and  lodging.  He  continued  till  July,  when  he  gave  a 
month's  notice,  but,  at  defendant's  request,  he  remained  till 
October,  when  the  defendant  disposed  of  the  shop.  The 
defendant  then  found  that  there  was  a  deficiency  m  the 
plaintiff''s  accounts  to  the  amount  of  33/.  \2s,  5c/.,  and  refused 
to  pay  him  his  wages.  The  plaintiff*  then  sued  the  defendant 
in  the  county  court  for  his  wages,  but,  though  the  defendant 
insisted  on  his  claim  in  respect  of  the  deficient  accounts, 
the  plaintiff*  recovered  the  amount  due  with  costs.  At  the 
hearing  he  said  he  was  going  into  a  situation  in  London. 
On  the  same  day,  viz.,  the  30th  of  October,  the  letter  was 
written.  On  cross-examination  the  plaintiff*  admitted  that 
he  had  been  in  the  habit  of  being  out  late  at  night  at 
public-houses  in  Abingdon.  He  admitted  his  being  out 
late  at  night  and  spending  his  time  at  public-houses  to 
which  loose  characters  resorted.  It  also  appeared  he  had 
left  several  situations  in  consequence  of  his  being  out  late 
at  night  As  to  the  alleged  deficiency,  the  plaintiff*  stated 
that  it  arose  from  loss  of  weight  in  goods,  and  denied  that 
he  had  been  guilty  of  any  dishonesty. 

At  the  close  of  the  case  for  the  plaintifi^ 
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Huddlettan  submitted  that  the  communication  was  pii- 
Tileged,  and 

Piyott,  Serjt,  submitted  there  was  evidence  of  express 
malice. 

Watson,  B. — I  am  of  opinion  that  the  communication 
was  privileged,  but  the  question  of  malice  will  be  for  the 
jury,  on  the  whole  of  the  evidence. 

Ultimately  it  was  arranged  that  a  juror  should  be  with- 
drawn on  the  defendant's  consenting  to  withdraw  his  plea  of 
justification* 

Juror  withdrawn. 


NEWTON  V.  DALY. 

jiprU9.  - 

In  an  acttan      ^CTION  for  the  price  of  timber.    Plea :  never  indebted. 

■gaimtaiharv*  ,  .      «• 

holder,  alto  the      HuddlestoH  and  Oriffiths  for  the  plaintiff 

aecretary  of  a 

mine  conducted      Powell  for  the  defendant 

on  the  coat- 

^^ook  principle,      It  appeared  that  the  timber  had  been  supplied  for  a  mine 

the  mine  agenta  conducted  On  the  cost-book  principle,  and  in  which  the 
or*qu«rt«ly  ^  defendant  was  shareholder,  and  of  which  he  was  also 
eatimateaofthe  gecretary. 

money  required  *' 

to  carry  on  the       The  order  had  been  given  by  the  "  captain*'  of  the  mine, 

raiiedTiie*"      «^nd  entered  by  the  defendant  as  secretary. 

*™?u°*  tl^^^  It  was  elicited  that  the  custom  in  mines,  conducted  on 
on  the  snare-  ' 

holders,  it  the  cost-book  principle,  was  for  the  mine  airents  to  supply 
being  also  the  ,,  ^        ,  .  ^    ,  ^  .      ,     "^ 

practice,  when   monthly  or  quarterly  estimates  of  the  money  required  to 

wefe^not  fonh-  Carry  on  the  business,  and  to  raise  the  amount  by  calls  on 

coming,  to  oh-  the  shareholders.  But  it  appeared,  also,  that  it  was  the 
tain  goods  on  /«./.!  ,      .      , 

credit ;  and  the  custom  when  sumcient  funds  were  not  obtained  to  order 
defendant  .  i>. 

having,  aa        necessaries  on  credit. 

tered  the'order       Powell,  for  the  defendant,  submitted  that  there  was  no 

The*  uSSon     evidence  to  charge  the  defendant. 

was  left  to  the 

jury,  whether  the  capUin  had  authority  to  pledge  tlie  credit  of  the  shareholders  for  goods 

which  were  necessary. 
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Watson,  B.,  left  it  to  the  jury  to  say  whether  the  captain 

had  authority  to  pledge  the  credit  of  the  shareholders  for 

necessaries. 

Verdict  for  the  plaintiff(a). 

(a)  The  case  was  not  moved. 


Stafford^  coram  Watson,  B. 
BRASSINGTON  v.  LLEWELLYN.  Spring  Auizes. 

—^  March  10. 

JdjJECTMENT  for  a  house  and  garden.  In  ejectment, 

The  plaintiff  was  George  Brassington,  one  of  the  sons  evidencc'of 
of  William  Brassington,  who,  in  1807,  died  possessed  of  t^J^^IllSr^" 
the  land.    The  defendant  had  purchased  the  property  from  and  without 
William  Brassington,  a  brother  of  the  plaintiff.  was  in  posses- 

^       .        i../*»  sionwhenitwas 

Huddleaton  and  Gray  for  the  plamtiff.  levied,  it  is  no 

evidence  at  all. 
Pigottf  Serjt.,  and  Powell,  for  the  defendant.  A  mortgage  is 

evidence  of 

On  the  part  of  the  plaintiff  it  was  proved  that  in  1822  tiUeonmort- 
he  built  the  house,  and  afterwards  mortgaged  it,  and  paid  »  proved  to 
off  the  mortgage  in  1826;  and  that  he  had  afterwards  re-  offjit  wUl^e**** 

ceived  rent  for  the  premises.     There  was  evidence  that  presumed  that 

there  has  been  a 
about  the  time  the  house  was  built  William  was  on  the  re-assignment. 

premises;   but  it -appeared  that  George  paid  the  builder,  piaindffis* 

and  there  was  evidence  that  the  father,  at  his  death,  gave  feerfn  wtuaf 

the  land  to  him,  and  that  down  to  1842  he  had  lived  in  the  possession,  and 
1  in  the  exercise 

nouse.  of  acts  of 

The  mortgage  was  put  in,  and  there  appeared  to  have  ^"e"hin  ^^ 
been  a  term  of  500  years  created.  twenty  years, 

and  another 

Piffott,  Serjt.,  objected  that  this  term  was  still  outstand-  pa^y.^as  been 

•^  J    '       J  ^  occasionally  on 

mg,  and  prevented  the  plaintiff  from  recovering.  the  premises, 

and  doing  acta 

Serf p«- Watson,  B. — Independently  of  the  statute  8  &  9  which  might 
Vict  c.  112,  there  is  evidence  that  the  mortgage  was  satis-  ownership  if 

adverse  to  the 
other,  but  which  are  accountable  for  by  his  liceuce,  and  there  have  been  no  adverse  acts  until 
after  the  lapse  of  twenty  years,  the  question  for  the  jury  is,  whether  the  former  has  been  in 
possession  tor  that  period. 
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1858.        fied^  and  it  may  be  presumed  that  the  term  had  been  sur- 
^  ^^^'^^^      rendered  (a). 

BSASSINOTON  ^ 

Llbwelltn.        Pigotty  Serjt,  for  the  defendant,  put  in  a  fine  levied  by 
William  in  1805,  as  proof  that  he  was  then  seised. 

Watson,  B. — The  fine  is  per  se  no  proof  of  ownership ; 
it  is  nothing  without  proof  that  he  was  in  possession  at  the 
time. 

There  was  evidence  that  William  had  taken  the  ifruit,  &c. 
fi-om  the  garden ;  but  there  was  no  evidence  of  any  act  of 
ownership  on  his  part  adverse  to  George  before  1842,  when, 
George  having  removed  from  the  house^  William  ejected 
his  sister,  took  possession,  and  retained  possession  until  his 
death  in  1848*  He  made  a  will  devising  it  to  trustees  for 
sale,  who  had  sold  it  to  the  defendant 

Watson,  B. — The  sole  question  is  whether  George  was 
in  possession  from  1820  to  184^,  upwards  of  twenty  years. 
If  so,  that  would  give  a  legal  title  to  the  plaintiff,  which 
there  is  nothing  to  displace.  The  fine  is  nothing  without 
proof  of  possession  when  it  was  levied,  and  there  is  no 
proof  of  such  possession.  If  George  was  in  possession 
from  1820  to  1842  be  is  entitled  to  recover  (ft). 

Verdict  for  the  plaintiff. 

(a)  See  CoUerell  v.  Hughes,  24  the  verdict  was  supported.  See  the 
L,  J.,  C.  P.  107.  case  reported  in  the  "  Law  Journal/' 

(6)  This  ruling  was  upheld,  and      vol.  27, 
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ROBERTS  V.  The  GREAT  WESTERN  RAILWAY      ^^^^ 
COMPANY. 

March  13, 

XHE   first  count  stated  that  the  defendants  were   the  In  an  action 
owners  and  occupiers  of  a  railway,  and  of  a  station  thereon  way^company 
for  the  purpose  of  landing,  unloading  and  delivering  of  J*Jii*^*i,|°J^ha<f 
cattle  on  and  by  the  said  railway,  and  of  a  yard  adjoining  been  killed  on 
the  station  and  the  railway,  into  and  through  which  yard  had  strayed 
cattle  carried  and  brought  on  and  by  the  railway  to  the  g^°So?yard 
station  were  used  and  accustomed  and  were  of  necessity  upon  the  line 

, ,.       ,  .  .         «  ,  .  .  by  reaaon  of 

obliged  to  pass  m  going  irom  the  station  to  a  certain  com-  the  want  of  a 
mon  highway  near  thereto.    [And  the  defendants  ought,  by  ^^^^  that*the" 
reason  of  the  premises,  to  have  made  and  maintained  good  y*"*  ™  ?"* 
and  sufficient  fences  between  the  yard  and  railway,  so  as  to  of  necessity, 
prevent  cattle  lawfully  being  in  the  yard  from  straying  on  pass,  so  that  it 
the  railway  (a).]     Yet   the  defendants  did  not  nor  would  ^^^^^^^^^l"^^' 
make  or  maintain  good,  sufficient  or  any  fences  between  the  ha?e  a  fence, 
yard  and  railway,  whereby  a  bull  of  the  plaintifTs,  lawfully  by  iu  not  being 
being  in  the  yard  on  its  way  from  the  station  to  the  high-  Jba^^ihe  sole 
way,  without  any  default  or  nesAisence  on  the  part  of  the  qa«t»on  was, 

1   .     ./r.  ,x  ,    i.  11.  1  1  1     whether  the 

plaintiff  (6),  strayed  from  the  yard  into  and  upon  the  rail-  accident  arose 
way,  and  was,  upon  the  railway,  by  an  engine  and  train  of  fenTe.^and  an* 
carriages  of  the  defendants,  and  driven  by  their  servants,  r^u"^*"*  gut 
run  down  and  killed  and  lost  to  the  plaintiff.  on  a  count  for 

Second  count,  that  a  bull  of  the  plaintiff's  was  lawfully  frightening  the 
in  a  close  adjoining  a  railway,  of  which  the  defendants  were  Jhat'a  waSch- 
owners  and  occupiers,  and  along  which  railway  they  had  "■"  happened 
not  made  or  maintained  any  fences  for  preventing  cattle,  lamp  upon  the 
being  in  the  close,  from  straying  thereout  into  or  upon  the  goiurtied  it, 
railway;  and  while  the  bull  was  lawfully  in  the  close,  the  ^ente^of^n^' 
defendants  and  their  servants  carelessly  and  negligently  ligence;anda 
chased  and  startled  the  bull,  so  that  he,  being  so  frightened,  the  company, 

as  common  car- 
(a)  See    Brown  v.  MalUtt,    5      Stafford thire  Railway  Company,  26  riers,  held  an- 
C.  B.  599  ;  17  L  J.,  C.  P.  227.         L.  J.,  Exch.  394.  «'»«''«*  by  the 

(6)    See    Eil.    v.    m    Souik  ZrJ^Z'' 

against  any 
loss  occurring  in  course  of  transit. 
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rushed  out  of  the  close  into  and  upon  the  railway,  and  was 
there,  by  an  engine,  &c.  of  the  defendants,  run  down  and 
killed. 

Third  count,  on  a  bailment  of  the  bull  to  the  defendants 
as  common  carriers,  to  be  safely  delivered  to  the  plaintiff  at 
Wolverhampton. 

Breach,  that,  by  the  defendants'  carelessness,  the  bull  was 
lost 

Pleas  (with  demurrer  to  the  first  count) : — 

1.  Not  guilty. 

2.  To  the  last  count,  that  the  bull  was  not  delivered  to 
the  defendants  on  the  terms  therein  alleged. 

3.  To  the  last  count,  a  special  condition  that  the  defend- 
ants were  not  to  be  liable  for  any  loss  or  damage  arising  in 
the  loading  or  unloading,  or  from  being  injured  in  transit 
or  from  any  other  cause.  And  that  the  loss  of  the  bull  arose 
in  the  delivery  of  the  bull  to  the  plaintiff. 

Huddleston  and  M'Mahon  for  the  plaintiff. 

Pigotif  Seijt,  and  Scotland  for  the  defendants. 

The  receipt  by  the  plaintiff  of  a  ticket  to  the  effect  stated 
in  the  special  plea  was  proved. 

There  were  twenty-eight  cattle,  and  on  their  arrival  at 
the  station  they  were  turned  into  the  station  yard,  which  at 
one  place  was  quite  open  to  the  side  of  the  railway. 

It  was  dark,  and  a  watchman,  a  servant  of  the  Company, 
as  they  passed  by  his  watch-box,  turned  the  light  of  a  bull's- 
eye  lanthom  on  the  cattle. 

It  startled  the  bull  in  question,  which  ran  upon  the  rail- 
way through  the  open  space  referred  to,  and  met  its  death 
in  the  way  described  in  the  declaration. 

Watson,  B. — There  is  no  traverse  of  the  duty  as  laid  in 
the  first  count  nor  of  the  allegation  thereon ;  whether  the 
defendants  did  provide  fences  is  the  only  question.  If  there 
had  been  a  fence  the  bull  could  not  have  got  upon  the  line. 

Pigottf  Serjt,  applied  to  amend. 
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Watson,  B.,  refused. 

There  was  evidence  that  the  lamp  used  was  the  ordinary 
kind  used  by  night  porters. 

Watson,  B. — On  the  second  count  there  is  no  evidence. 

On  the  third  count  the  condition  pleaded  was  reasonable; 
and  if  the  Company  were  in  possession  of  the  bull  as  car- 
riers at  the  time  of  the  accident,  the  condition  protects 
them,  and  the  verdict  must  be  for  them  on  that  plea  (a). 

Watson,  B.  (to  the  jury).— The  only  question  is  on  the 
first  count,  whether  through  want  of  a  fence  the  accident 
occurred. 

Verdict  for  the  plaintiff  on  the  first  count  (&). 


(a)  Carr  v.  The  Lancashire  and 
Yorkshire  "Railway  Company,  21 
L.  J^Ezcb.  261. 


{b)  Leave  to  move  to  enter  ver- 
dict for  plaintiff  on  the  two  other 
counts.    Rule  granted,  Q.  B. 
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Gloucester f  coram  Martin^  B. 

HADDOCK  V.  TROTMAN  and  others. 

JbiJECTMENT  to  recover  a  house  and  lands  in  the 
county  of  Gloucester.  The  plaintiff  claimed  as  heir  at  law 
and  the  defendants  as  devisees. 

Piffott,  Serjt,  Dowdeswell  and  H.  James^  for  the  plain* 
tiff. 

Whateley,  Q.C.,  Skinner,  Q.C.,  W.H.  Cooke  and  Powell, 
for  defendants. 

The  testatrix,  a  month  before  her  death,  was  very  ill,  and 
from  that  time  never  left  her  bed.  Mr.  Smith,  an  attorney, 
attended  her,  and  the  evidence  for  the  defendants  was  that 
he  had  been  sent  for  by  her,  to  make  her  will.  Mr.  Smith 
took  her  instructions  and  made  a  will,  by  which,  after 

will,  and  that  it  was  made  in  a  state  of  great  debility— on  her 


1857. 
Sum.  Astitet, 

It  is  not  suffi- 
cient to  sup- 
port a  devise 
that  the  testa- 
trix knew  she 
was  signing 
her  will  and 
disposing  of 
her  property : 
unless  also 
the  particu- 
lar aevise  ex- 
presses her 
mind  and  will : 
but  it  is  not 
sufficient  evi- 
dence that  it 
does  not  do  so, 
that  it  is  a  de- 
vise to  the 
mother  of  the 
attorney  who 
prepared  the 
death  bed. 
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J«r,  kaT;r*g  terenl  k-gacies,  she  devised,  as  to  all  the  rest  of 
}jfiT  property,  real  ar»d  personal,  one  moiety  thereof  to  her 
e/y*i«tb  Sar^i  Lewia,  and  the  other  moiety  thereof  to  Mar- 
garet Jane  Elliott,  as  tenants  in  conmion.  The  plaintiflT 
claiiTied  under  them.  Mrs.  Elliott  was  the  mother  in  law 
of  Mr.  Smith  and  lived  with  him.  The  plaintiff  sought  to 
Uf/Mrt  tlie  will  on  tlte  ground  of  fraud  and  undue  influence, 
and  there  was  evidence  jriven  with  a  view  to  show  that  she 
was  at  the  time  of  the  will  too  ill  to  have  really  directed  it. 

Tlie  jury,  after  having  retired  for  a  long  time  to  consider 
tlieir  verdict,  came  into  Court  and  asked  the  learned  Judge 
— "  D<^»  it  constitute  a  sound  and  disposing  mind  if  the 
testatrix  knew  she  was  signing  her  will  and  giving  away 
her  property  T 

Martin,  B.— Abstractedly  speaking,  it  would;  but  to 
decide  this  case  properly  you  must  judge,  not  abstractedly, 
but  upon  full  consideration  of  the  entirety  of  the  evidence. 
Before  you  find  for  the  defendants  you  should  be  satisfied, 
not  only  that  the  testatrix  signed  this  paper,  but  that  she 
had  the  will  and  intention  expressed  by  it  If  you  are 
satisfied  of  that  you  should  find  for  the  defendants ;  and  if 
not,  for  the  plaintiff.  But  there  is  a  state  of  things  in  this 
case  that,  so  far  as  I  know,  has  not  existed  before ;  and  if 
you  should  think  that  the  testatrix  had  the  will  and  inten- 
tion expressed  by  the  will  with  respect  to  a  devise  to  Sarah 
Lewis,  but  had  not  the  will  and  intention  expressed  with 
respect  to  Margaret  Jane  Elliott,  I  am  of  opinion  that  you 
may  find  a  verdict  for  the  defendant  Sarah  Lewis  as  to  the 
one  moiety,  and  that  the  other  moiety  would  be  undisposed 
of  by  the  will,  and  consequently  that  the  plaintiff  would  be 
entitled  to  a  verdict  as  to  that  moiety. 

The  jury  returned  a  verdict  for  the  plaintiff  as  to  the 
moiety  devised  to  Margaret  Jane  Elliott 

The  ruling  was  Upheld,  but  a  new  trial  granted,  on  the 
ground  of  misdirection,  and  that  the  verdict  was  against  the 
evidence  (a). 

(a)   Trimhiton  v.  Dalton,  1  Dow,  &  Clark,  85. 
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The  Court  upheld  the  rulings  but  directed  a  new  trial,  on 
the  ground  that  the  verdict  was  not  supported  by  the  evi- 
dence. 


Coram  Watson^  B.  ,^^^ 

1858. 

The  case  was  tried  again  on  the  same  evidence.  Spring  JsHzit, 

Watson,  B.,  directed  the  jury  in  the  same  way. 

Verdict  for  the  defendants. 


Worcester,  coram  WatsoUy  B, 

REGINA   V.   HALL  and  others.  Lent  Auiut. 

^^  March, 

Conspiracy  to  cheat  and  defraud  creditors.     The  in-  a  conspiracy 
dictment  was  against  four  persons,  John  Hall,  Robert  Hall  afsplMe^of  their 

(his  son).  Potter  and  Hyde.  fi^d*  in  con- 

^  ''  templation  of 

But  Robert  Hall  and  Hyde  having  absconded,  only  the  bankruptcy, 

^i_       .  .J  with  intent  to 

Other  two  were  arraigned.  defraud  the 

The  indictment  contained  four  counts.  hJdicuWe"  *" 

The  first  count  stated  that  in  August,  1857,  Robert  Hall  offence  at  com- 

and  Thomas  Hyde,  being  traders,  were  indebted  to  A.  B.  in  their  clande». 

a  sum  exceeding  50/.,  &c.,  for  &c.,  and  were  also  indebted  ^^^^^^^^^^^ 

to  divers  other  persons  in  divers  large  sums  of  money;  and,  J®  ■"  ajwcond- 

being  so  indebted,  committed  an  act  of  bankruptcy,  with  evidence  of 

intent  thereby  to  defeat  and  delay  their  creditors.    That  on  gp^acy!^"" 

the  1st  September  a  petition  for  adjudication  of  bankruptcy 

was  filed  against  them,  and  they  were  then  duly  adjudged 

bankrupts.     That,  after  the  act  of  bankruptcy,  they,  John 

Hall  and  James  Potter,  contemplating  the  bankruptcy  of  R. 

Hall  and  T.  Hyde,  fraudulently  conspired  together  by  divers 

false  pretences  to  defeat  the  object  of  the  statutes  relating 

to  bankruptcy,  and  to  cheat  and  defraud  their  creditors  of 

the  several  debts  and  sums  of  money  due  from  them  to  such 

creditors  respectively.     That,  in  pursuance  of  such  con- 

VOL.  I.  D  F.F. 
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1^9.         fpiracy,  they  did  rctnoTe,  conceal,  embezzle,  and  assist  in 

Kvf.t%A       'WD^^Jrig,  8cc^  part  of  the  personal  estate  of  R-  Hall  and 

•'  T-  Hyde  to  the  ralue  of  10^,  that  is  to  say  (setting  out  the 

aad  «itb«rs.     description  of  the  goods  ,  with  intent  to  cheat  and  defraud 

the  creditors  of  R.  Hall  and  T.  Hrde  of  the  debts  and  sums 

due  to  them  as  aforesaid. 

The  second  count  set  out  the  debts  due,  and  stated  the 
nature  of  the  act  of  bankruptcy  (by  absenting  themselves 
with  intent,  &c.) ;  and  stated  the  conspiracy  to  be  to  cheat 
and  defraud  the  creditors,  &c.,  averred  that,  in  pursuance 
of  this  purpose,  they  removed,  concealed  and  embezzled 
certain  goods,  set  out  particularly,  with  intent  to  cheat  and 
defraud  tlie  creditors. 

The  fourth  count  was  similar. 

The  third  count  was  general,  and  stated  a  conspiracy,  by 
feliie  pretences,  to  cheat  and  defraud  T.  P.,  a  creditor,  of 
the  monies  due  to  him  from  R.  Hall  and  T.  Hyde. 

Huddle$tan  and  M^Mahon  for  the  prosecution. 

Scotland  and  Kettle  for  the  defence. 

In  185G  John  Hall,  who  had  carried  on  business  as  an 
iron-founder  at  Dudley,  under  the  name  of  James  Hall, 
but  whose  father  had  formerly  carried  it  on  with  him 
under  the  name  of  Hall  and  Son,  transferred  his  business 
by  deed  to  his  son  Rol>ert  Hall  and  one  Hyde,  who  had 
been  a  workman  in  their  employ.  They  thereupon  carried 
on  busincKS  under  the  name  of  Hall  and  Son. 

The  creditors  thought  that  it  was  the  firm  of  John  Hall 
and  his  son,  and  continued  dealing  with  them  under  that 
impression. 

In  August,  1857,  Robert  Hall  and  Hyde  called  a  meet- 
ing of  the  creditors,  and  offered  a  composition  of  &.  in  the 
pound  upon  their  debts,  which  some  refused,  on  the  ground 
that  they  had  dealt  with  Hall  the  elder. 

In  that  month  Robert  Hall  and  Hyde  began  to  prepare 
to  leave  the  country. 
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On  the  8th  September,  1857,  they  were  made  bankrupts. 

On  the  15th  September  they  went  to  Liverpool  and  took 
shipping  for  Canada. 

The  messenger  then  went  to  the  premises  which  they  had 
occupied,  in  order  to  claim  the  goods  they  had  left.  Hall  the 
elder,  however,  said  "  there  was  nothing  there  belonging  to 
them,  and  that  they  were  only  his  workmen." 

He  was  then  made  a  bankrupt ;  and  the  messenger,  on 
searching  the  premises,  found  a  large  quantity  of  iron  and 
goods  used  in  the  trade — to  the  value  of  200/. — secreted  in 
the  stable  and  a  loft,  and  under  the  flooring  of  a  room  in 
which  John  Hall  used  to  sit  when  he  attended  to  the  busi- 
ness. He  denied  any  knowledge  of  the  goods.  But  it 
appeared  that  he  and  Potter  had  sent  goods  to  Potter's 
house  at  Birmingham,  where  they  were  found  secreted  in 
the  back  premises. 

It  was  proved  that  in  August,  before  Robert  Hall  and 
Hyde  left,  there  was  a  noise  of  knocking  and  hammering 
in  the  house,  and  that  they  had  borrowed  tools  fit  for 
taking  up  flooring,  &c. ;  and  that  they  had  goods  sent 
af^r  them  to  Liverpool. 

Scotland. — There  is  no  case. 

Watson,  B. — There  is  no  case  on  the  general  count 
As  to  the  others,  the  evidence  as  to  the  noise  heard  in 
the  house  would  be  no  evidence  of  fraudulent  intent,  for  R. 
Hall  and  Hyde  were  packing  up  to  go  to  America,  and 
the  sounds  heard  might  have  been  the  noise  of  a  packing 
perfectly  honest  As  to  the  goods  found  hid  on  the  pre- 
mises, there  is  no  evidence  that  the  father  and  Potter  knew 
of  them.  But  as  to  the  goods  sent  to  Birmingham  there  is 
a  case  against  them. 

Scotland, — The  acts  done  were  lawful.  Until  a  bank- 
ruptcy has  taken  place  parties  may  dispose  of  their  goods 
to  evade  creditors  (a). 

(a)  Wood  V.  Dixie,  7  Q.  B.  892 ;  and  lee  Sutton  v.  B^h,  po$t. 
d2 
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Hall 


I«4*  Watsojc,  B- — If  there  was  no  intent  to  defraud  it  miglit 

be  »o ;  but  here  there  U  eridence  of  such  an  intent  ^a). 

HiO  the  jury.)  Was  there  an  intention  among  them  to 
cfieat  the  creditors  ?  If  so,  the  oflfence  is  a  conspiracy  at 
conuDon  law« 

Verdict,  guilty;  entered  generally  on  the 
three  counts. 
(a)  Sm  Rtgima  r.  Tumolky,  poti. 


Coram  Channell,  B. 
REGINA  V.  SMITH. 

In  bifTftmr  ui«  Digamy. 

indictment 

■llowi'd  to  b«         M^Glachan  for  the  prosecution. 

■m#ndcd  M  to 

tb«  ullejctiion        The  prisoner  was  undefended. 

•lon  fn  tbo  The  first  marriage  was  in  Gloucester,  and  the  indictment 

ccyiinty* 

alleged  that  he  was  apprehended  in  the  same  county^  and 

this  was  not  proved. 

M*Gluchan  applied  to  amend  the  indictment  under  14 
&  15  Vict.  c.  100,  by  making  an  allegation  that  the  prisoner 
was  in  custody  in  that  county. 

CuANNELL,  B.,  allowed  the  amendment 

Prisoner  convicted. 


Gloucester,  coram  Channell,  B, 
MpHfiMAiihii.  REGINA  V.  GILLINGS. 

April  I. 

Wh9r«  th«  pri-  JjARCENY.     The  prisoner  was  charged  with   stealing 
in[tm\  intMi     Bcvcral  letters,  the  property  of  the  Postmaster-General. 

Iiu'ii   Iho   noil-  t     -n  /*  % 

Hiiu  (.  iiy  U\u9\y       Whaieley  and  Broi  for  the  prosecution. 

itmi  lir>  WM  lent  for  thorn  by  tho  penoni  to  whom  they  were  addreised :   Held,  that  if  be 
ibpii  iiit*ftr)t  to  iteal  tbttn  he  might  be  convicted  of  Urceny. 
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The  prisoner  was  undefended. 

The  prisoner  had  been  in  the  service  of  C.  &  Co.,  and  had 
been  accustomed  to  go  for  them  and  get  their  letters  at  the 
post-office.  He  had  left  their  service,  and  on  the  25th 
February  a  person^  not  identified,  had  gone  to  the  post- 
office  and  obtained  five  letters  for  C.  &  Co.;  and  subse- 
quently, on  the  same  day,  these  five  letters  were  proved 
to  have  been  in  the  prisoner's  possession. 

Channell,  B.,  doubted  whether  there  was  evidence  of 
larceny,  and  whether  it  did  not  rather  amount  to  a  charge 
of  obtaining  the  letters  under  false  pretences. 

WhaieUy  referred  to  the  cases  in  which  prisoners  who 
had  obtained  goods  by  fraud  had  been  convicted  of 
larceny,  the  articles  having  been  obtained  with  the  intention 
of  stealing  them  (a). 

Channell,  B.,  left  the  case  to  the  jury,  in  accordance 
therewith. 

Verdict,  guilty. 

(a)  See  the  cases  cited,  Arch.  K.  t.  Holhway^  Ibid.  60 ;  and  see 
Crim.  Prac  202;  and  see  Htg.  v.  14  &  15  Vict.  c.  100,  as  to  em- 
Kay,  26  L.  J.,  M.  C.  l\9\ud  vide  hezzkment  and  larceny. 
JR.  V.  Wynn,  18  L.  J.,  M.  C.  51; 
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Stafford,  coram  Channell,  B. 
REGINA  V.  SANDERSON.  Lent  Am^ 

-V-  March  13. 

Indictment  under  the  14  &  15  vict  c.  19,  ss.  6  on  an  indicts 

and  7.    The  first  count,  under  s.  6,  for  maliciously  doing  a  Sl,X^?he'iT & 
certain  matter,  i.  e.,  throwing  a  torch  at  a  railway  truck,  ^^  J^nd*^;  ^xot 

wilfully  and 
maliciously  casting  anything  upon  a  railway  carriage  or  truck,  either  with  intent  to  injure  it, 
or  to  endanger  the  safety  of  persons  in  the  tr^n ;  there  may  be  a  case  for  the  jury,  although 
the  train  is  a  goods  train,  ana  there  was  no  person  on  the  particular  truck,  but  there  roust  be 
proof  of  the  intent  to  endanger  the  safety  or  persons  in  it ;  but  semble,  that  the  thing  thrown 
must  be  calculated  to  injure  otherwise  than  by  fire,  which  comes  under  s.  8,  requiring  an 
intent  to  destroy  by  fire,  and  if  the  act  appears  only  to  have  been  done  in  carelessness,  the 
charge  of  felony  will  fail ;  and  temble,  that  the  party,  in  such  a  case,  would  be  indicted 
for  a  misdemeanor  under  the  8  &  4  Vict.  c.  15. 
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1996.  wiA  intait  to  obstruct  and  injare  it.  The  second  count 
hying  the  intent  to  endanger  the  safety  of  persoits  travelling 
in  the  train.  The  third  count,  under  8.  7.  charginff  an 
intent  to  endanger  the  sa&tj  of  persons  in  die  tnicik  a . 

Wade  far  the  prosecution. 

M^Mahan  for  the  defence. 

The  evidence  was,  that  on  the  15di  December,  about 
four  in  the  morning,  it  being  then  dark,  the  prisoner,  a 
youth  of  sixteen,  was  on  his  way  to  his  work  in  the  coal 
mines,  leaning  over  the  parapet  of  a  railway  britlge,  under 
which  a  goods  train  was  passing.  He  had  a  torch  in  his 
hand,  made  of  a  piece  of  rope  yam,  such  as  is  ordinarily 
used  by  the  miners  in  going  to  their  work,  and  which,  when 
they  have  done  with,  the>'  throw  away.  This  he  was  seen 
to  let  drop  upon  the  roof  of  a  truck,  and  slightly  burnt  a 
piece  of  the  tarpauling,  but  being  observed  by  an  officer 
atie  spark  was  put  out,  and  no  mischief  ensued.  The 
prisoner  was  charged  with  the  act,  and  said,  "  I  let  it  fall, 
but  I  did  not  intend  to  do  any  harm." 

M*Mahon  submitted  that  on  the  last  count  there  was  no 
evirlence  at  all,  as  no  persons  were  in  the  particular  truck. 

CfiANNELL,  B.,  SO  rulcd. 

M^Mahan  then  submitted  that  upon  the  other  counts 
there  was  no  evidence,  as,  in  the  sixth  and  seventh  counts, 
upon  which  they  were  founded,  the  words  matter  or  thing 
were  fju$dem  generis  with  the  other  word  employed,  and 
did  not  include  the  case  of  a  combustible,  which  could  only 
injure  the  truck  by  means  of  fire,  or  otherwise  the  8th  sec- 
tion would  be  nugatory,  and  that  section  requires  proof  of 
an  intent  U)  destroy  the  carriage  by  fire.  Even  under  the 
fith  and  7th  sc;ctions  there  must  be  proof  of  an  intent  to 
obstruct  the  train,  to  endanger  the  safety  of  persons  in  the 
train;  and  there  is  no  evidence  of  such  an  intention. 

{u)  See  Regina  ?.  RookCf  Home  Circuit,  potL 
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Channell,  B. — I  doubt  if  there  is^  but  will  not  stop 

the  case.    (To  the  jury). — There  must  be  such  an  intent  as 

is  alleged. 

Verdict,  not  guilty  (a). 


1868. 


Reoiwa 

SANORRfON. 


Channell,  B. — The  indictment  in  such  a  case  should 
be  under  3  &  4  Vict  c.  15,  for  a  misdemeanor. 


(a)  See  Regima  r.  Davia,  on 
the  Wales  Circuit,  ta  to  the  mali- 
cious intent  in  anon ;  and  in  Regina 
▼.  £y/e<  (arson)  at  the  same  assizes, 
Reading,  coram  Channeii,  B.,  the 


jury  were  directed  in  a  aimilar 
manner  and  with  the  same  result. 
So  in  Reg.  v.  Brand,  Norfolk  Cir- 
cuit, coram  Wightman^  J. 


Reading^  coram  Channell^  J5. 
REGINA  r.  TIMOTHY  and  another.  ^  i'V!^ 

Jpril  20. 

Conspiracy  to  cheat  and  defraud  one  Edwards.  A  party  may  be 

There  were  two  defendants,  Timothy  and  one  Saunders,  conspiracy  to 
but  the  latter  had  not  surrendered,  and  the  former  was  ^^Td^hym^^^^^ 

arraigned  alone.  ;^  « J«l»e  and 

fraudulent  re- 

PigoU,  Serjt,  and  H.  James,  for  the  prosecution.  toThTwwrn" 

Huddlestm  and  Griffits  for  the  defence.  anouTer**** 

In  September,  1857,  the  prosecutor  Edwards  saw  an  ad-  ^pi^fnJItion 
vertisement  in  the  Times  of  a  boot  and  shoe  business  to  be  ^^  <>'»* '  ?»* 
disposed  of,  and  by  the  agent  he  was  referred  to  the  defend-  per  te  he  would 
ant  Saunders,  who  represented  to  him  that  his  profits  were  ntweViidcr^ 
above  1,000/.  a-year,  gave  him  a  statement  to  that  effect,  J®*^  Tenter- 
and  introduced  him  to  the  defendant  Timothy  (his  cousin),  9  Geo.  4,  c.  16, 
who,  on  its  being  shown  to  him  by  the  prosecutor,  assured  question  will 
him  that  its  result  was  rather  under  the  truth ;  and,  in  JiThrthe"  he^^ 

answer  to  a  question,  said  that  he  believed  that  Saunders  representation 
-. ,  \,       m^  1       «^«     ^       1  1      was  false  and 

did  not  owe  51.     Thereupon,  on  the  12th  October,  the  fraudulent,  but 

whether  it  was 
made,  in  collusion  with  the  other  co-defendant,  for  the  purpose  of  cheating  the  prosecutor^ 
Evidence,  however,  tfiat  at  the  time  it  was  made,  the  defendant  knew  it  to  be  false :  coupled 
with  any  circumstances  showing  that  he  had  an  object  in  view  in  making  it,  will  be  evidence 
to  go  to  the  jury  in  support  of  the  charge. 
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prosecutor  entered  into  an  agreement  of  partnership  with 
Saunders^  by  which  the  prosecutor  was  to  contribute  200/. 
in  cash.  Two  days  afterwards  Saunders  applied  to  the 
prosecutor  for  100/L,  for  the  purpose  of  completing  a  large 
contract,  on  which  he  said  Timothy  would  be  security. 
The  prosecutor  did  not  do  so  at  the  time,  but  a  few  days 
afterwards  saw  Timothy,  told  him  he  was  about  to  advance 
Saunders  money,  and  asked  him  if  he  knew  anything  wrong 
against  him.  Timothy  declared  that  he  did  not.  There- 
upon, soon  aflerwards,  the  prosecutor  advanced  to  Saunders 
180/.,  and  subsequently  paid  him  50/.  The  stock,  &c. 
being  valued  at  1221. 

On  November  5th  the  prosecutor  desired  to  see  Saunders's 
invoices  and  books,  but  he  evaded  doing  so ;  and  the  pro- 
secutor, suspecting,  applied  to  Timothy  about  it,  who  told 
him  he  was  too  suspicious,  and  advised  him  to  take  to  the 
business  himself,  and  have  Saunders  as  manager.  This  he 
did  for  a  week  or  two,  until  Saunders  absconded.  The 
prosecutor  paid  Timothy  251,  for  the  furniture  in  Saunders's 
house.  He  declared  that  the  business  was  next  to  nothing, 
and  that  he  should  not  have  paid  the  monies  which  he  had 
advanced  had  it  not  been  for  his  faith  in  the  representations 
of  Timothy. 

There  was  in  Saunders's  statement  of  his  business,  shown 
to  Timothy,  a  specific  mention  of  customers ;  one  of  whom, 
Angell,  was  put  down  as  a  customer  for  100/.,  whereas  his 
custom  had  only  amounted  to  50/.  in  a  year ;  and  on  No- 
vember 6th  he  had  heard,  through  Timothy,  that  Saunders 
had  forged  his,  Angell's,  name  to  several  bills,  which  lay 
for  payment  at  Timothy's  bankers.  This  information  had 
been  conveyed  in  a  letter  from  Saunders's  father  to  Angell, 
brought  to  him  by  Timothy,  of  which  letter  Angell  stated  he 
had  no  doubt  Timothy  saw  the  contents,  and  it  was  therefore 
received  in  evidence.     It  was  as  follows : — 

"Reading,  Nov.  6th,  1857. 
'*  My  dear  Sir, — I  have  come  up  here  to  see  an  arrange- 
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ment  of  partnership  between  my  son  and  a  gentleman  of 
the  name  of  Edwards  (who  is  a  highly  respectable  man), 
and  I  find  to  my  amazement  and  sorrow  that  he  has  been 
playing  a  most  hazardous  game  in  bills,  and  that  he  has 
even  attached  your  name  to  two  bills  which  were  discounted 
at  the  County  Bank  here,  and  in  order  to  this  obtained  the 
name  of  my  nephew  (the  bearer  of  this).  I  need  not  say  that 
such  wicked  and  unjustifiable  conduct  has  greatly  distressed 
me ;  he,  however,.tells  me  that  he  has  placed  in  your  hands 
the  cash  to  meet  these  bills,  as  they  become  due,  but  my 
advice  is  that  they  should  be  withdrawn  at  once,  and  that 
the  better  course  would  be  for  Mr,  Timothy  (at  whose 
banker's  they  lie)  to  obtain  them,  and  tear  them  in  two,  and 
send  you  halves  for  your  satisfaction,  which  you  will  de- 
stroy, and  destroy  the  others  himself.  If  this  commends 
itself  to  your  judgment,  have  the  kindness  to  give  him  the 
money  to  effect  it ;  you  may  place  the  utmost  confidence  in 
him,  as  he  is  a  young  man  of  the  highest  integrity. 

"  W.  Saunders,  Senr." 

The  witness  stated : — "  On  this  occasion  Timothy  said 
he  had  no  doubt  Saunders  was  a  very  great  rascal,  and  he 
was  very  sorry  to  say  he  should  be  a  great  loser  by  him ; 
that  he  feared  other  bills  were  still  running,  but  he  believed 
that  the  bringing  of  Mr.  Edwards  into  the  business  would 
be  a  good  thing  for  the  concern,  as  Edwards,  as  he  under- 
stood, was  a  man  of  money.  I  asked  him  with  reference  to 
the  opinion  he  had  expressed  to  me  of  Saunders  whether 
he  thought  he  was  justified  in  confirming  the  partnership. 
He  said  he  had  had  his  doubts  whether  the  course  he  had 
pursued  was  morally  right,  but  that  the  partnership  might 
be  the  means  of  giving  Saunders  a  chance,  and  he  was 
anxious  to  give  him  an  opportunity  of  recovering  himself 
for  the  sake  of  his  young  wife." 

Timothy  had  indorsed  the  bills,  and  had  taken  them  up. 

It  was  proved  that  Timothy  had  become  security  for 
Saunders  during  1857  for  money  borrowed  from  a  loan 
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society,  and  that  in  October  he  had  been  applied  to  for  two 
monthly  instalments  in  arrear.  It  was  also  proved  that  in 
August  Timothy  had  paid  out  two  County  Court  executions 
against  Saunders. 

It  appeared  that  the  prosecutor  had  not  charged  the  de- 
fendant Timothy  before  any  magistrate. 

Saunders  had  not  been  found. 

No  representation  in  writing  was  proved  against  Timothy. 

Huddleston  and  GriffiU  submitted  that  there  was  no  case 
against  him,  under  Lord  Tenterden's  Act,  9  Geo.  4,  c.  14, 
s.  16,  no  action  could  be  brought  against  him  on  any  re- 
presentation or  assurance  given  by  him  concerning  the 
character,  conduct,  credit,  trade  or  dealings  of  any  person, 
to  the  intent  that  such  other  person  might  obtain  credit, 
money  or  goods,  unless  such  representation  or  assurance 
were  made  in  writing  and  signed  by  him.  Surely,  then,  he 
cannot  be  indicted  for  an  oral  representation,  and  charged 
criminally  for  an  act  for  which  he  could  not  be  made  liable 
civilly  (a). 

Channell,  B.,  declined  to  withdraw  the  case  from  the 
jury. 

Huddleston  called  no  witnesses  to  alter  the  facts. 

Channell,  B.  (to  the  jury). — The  question  is  not  whether 
Timothy  made  false  and  fraudulent  representations  to  the 
prosecutor  to  induce  him  to  join  Saunders  in  pai'tnership, 
but  whether  he  fraudulently  conspired  with  Saunders  to 
extort  money  from  the  prosecutor.  For  the  false  and 
fraudulent  representations  he  would  be  liable  to  an  action, 
although  not  so  unless  it  was  in  writing.  But  here  the 
question  is  of  a  conspiracy  to  extort  money  by  fraud  {b). 

Verdict,  not  guilty. 


(o)  The  fraudulent  intent  chained 
in  the  indictment  would  not  be  ne- 
cessary in  the  action,  though  a  know- 
ledge of  the  falsity  would  be ;  Tapp 
▼.  JUf,  3  B.  &  P.  367,  but  an  in- 


terested motive  or  collusion  would 
not  be  requisite;  Foster  v.  Charles, 
6  Bing.  396.  The  indictment,  how- 
ever, was  for  contpiracy. 

(6)  Reg.  V.  Walion,  W.  R.  67. 


i^ 
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1656. 
Oloitcester,  coram  Channellf  B.  ^'^^ 

REGINA  V.  TRENFIELD.  Lent  jt^HMm. 

Dennis  TRENFIELD,  aged  fifty-one,  solicitor,  was  Under  the  sta- 
Indicted  for  having  forged  and  uttered  a  bond  for  the  pay-  vict.c.ioo,g.8, 
ment  of  200t,  with  intent  to  defraud.  ^oVaTiS 

It  was  elicited  on  the  trial  that  the  prisoner,  who  had  ™«nt  for  for- 
gery and  utter- 
practised  for  several  years  at  Winchcomb,  being  applied  to  ing  a  bond,  &c. 

in  January,  1854,  by  Mr.  Robert  Timbrill,  then  an  under-  lent'gcSerluV 

graduate  at  Cambridge,  and  son  of  a  client  of  the  prisoner's,  to  defraud;  and 

for  an  advance  of  400/.,  had  requested  Mr.  John  Edwards,  may  be  con- 

a  farmer  in  the  locality,  to  advance  200/.  of  this  amount  for  u  does^not**"^ 

Mr.  Timbrill,  whose  father  was  known  to  Edwards  as  a  fPS^'*"  ^^»|  *"« 
'  baa  any  inten- 

gentleman  of  property  residing  near  him.     The  prisoner,  «ion  ultimately 
on  receiving  the  money,  handed  to  Edwards  a  bond  pur-  party  whose 
porting  to  be  signed  by  Robert  Timbrill  and  Rev.  Edward  ha^f^^^  he 
Dupre,  his  brother-in-law,  whose  execution  professed  to  J *^*?^**f" 
have  been  attested  by  the  prisoner.    Both  gentlemen  denied  party  to  whom 
that  their  signatures  were  genuine  or  that  either  had  autho-  instrument, 
rized  the  prisoner  to  affix  his  name,  but  they  admitted  that 
if  the  prisoner  had  applied  for  their  signatures  they  would 
not  have  refused,  being  anxious  that  the  sum  of  money 
asked  for  should  be  applied  for  the  immediate  satisfaction 
of  TimbrilPs  liabilities.     Great  intimacy  was  admitted  to 
have  subsisted  between  these  parties  with  the  prisoner,  who 
had  not  attempted  any  imitation  of  their  handwriting,  but 
had  written  their  names  under  the  assertion  that  he  con- 
sidered he  had  their  authority  to  do  so.     The  prisoner 
having  recently  become  insolvent,  the  prosecutor  had,  on 
examining  the  bond,  discovered  the  signatures  to  be  forged, 
and  had  caused  the  prisoner  to  be  indicted. 

W.  H.  Cooke,  for  the  prisoner,  contended  that,  unless 
the  jury  were  satisfied  that  the  prisoner  had  affixed  the 
names  with  an  intention  to  defraud,  he  was  entitled  to  an 
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1858.        acquittal.    That,  in  considering  the  question  of  guilt  or 
innocence,  the  intimacy  between  the  parties,  the  fact  of  the 
o.  money  being  raised  for  and  paid  to  Timbrill,  accompanied 

by  the  admission  that  the  bond  would  have  been  signed  if 
such  request  had  been  made,  with  the  great  intimacy  sub- 
sisting between  them,  were  to  be  regarded,  and  were  cir- 
cumstances from  which  the  jury  might  infer  that  the 
prisoner  was  entitled  to  consider  he  had  the  authority  of 
these  gentlemen  to  -affix  their  names. 

Channell,  B. — Formerly  it  was  necessary  to  aver  in 
the  indictment  the  names  of  the  parties  who  were  intended 
to  be  defrauded  by  the  act  of  forgery  imputed  to  a  prisoner. 
But  under  the  present  state  of  the  law  such  an  averment  is 
unnecessary,  and  you  must  not  overlook  the  position  of  the 
prosecutor,  who  advanced  his  money  on  the  faith  of  the 
bond  delivered  to  him  by  the  prisoner;  and  it  is  now 
established  by  the  evidence,  that,  instead  of  having  a  legal 
claim  against  either  Mr.  Timbrill  or  Mr.  Dupr^,  he  had  a 
remedy  against  no  one,  and  held  a  false  and  valueless  docu- 
ment The  question  for  the  jury  is,  the  intention  of  the 
prisoner  when  he  issued  that  fraudulent  security  to  the 
prosecutor.  There  must  be  a  clear  proof  of  an  intention  to 
defraud  the  prosecutor,  in  order  to  support  the  indictment, 
and  the  conviction  of  the  prisoner. 

Verdict,  guilty ;  ten  years'  penal  servitude. 
Cripps  and  Oriffiths  for  prosecution. 
TF.  H.  Cooke  for  prisoner. 
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Coram  Crowder^  J.  v-^vO 

ROUX  V,  WISEMAN.  ,      ,  ^ 

.^  Lent  Jttizit. 

JJETINUE  for  a  document;  with  a  count  on  a  gratuitous  Quare  if  an 

bailment,  and  a  loss  by  negligence.  unue  against 

Pleas :  non  detinet;  not  guilty,  and  a  traverse  of  the  bail-  cum^'^mit^ 

ment.  «n<*  aembh,  that 

there  should  be 

Pigott,  Serjt.,  Huddleston  and  Griffits,  for  the  plaintiff.   J^^^^^^^^y 

Keating,  S.-G.,  and  Phipson,  for  the  defendant.  I'^JouTSie'de*! 

_-       _  1  1    T  i.   1  1  1      fondant,  not 

The  document  was  an  acknowledgment  of  debt  to  the  having  been  a 

plaintiff  to  the  amount  of  1,000/.,  signed  by  Madame  Wyse,  rwoarrf  ^Uiere 

a  married  woman,  living  in  Paris  apart  from  her  husband,  ""■*  be  evi- 

and  by  her  there  given  to  the  plaintiff.  wrongful  act,  or 

It  was  admitted  that  the  document  had  been  given  into  on  his  part, 
the  hands  of  the  defendant  by  the  plaintiff  in  1846,  but  the  |^J^*"«^  ^  ** 
plaintiff  and  defendant,  who  were  both  called,  differed  as  to 
the  purpose  for  which  it  was  given  to  the  defendant,  the 
plaintiff  stating  that  it  was  entrusted  to  him  to  obtain  the 
money  from  Mr.  Wyse,  who  was  then  in  London,  and  was 
known  to  the  defendant ;  the  defendant  stating  that  he  had 
it  to  endeavour  to  effect  a  reconciliation  between  the  parties. 

It  was  admitted  that  the  defendant  had  the  document 
quite  gratuitously,  and  for  no  purpose  of  his  own. 

The  defendant  had  obtained  the  plaintiff  an  introduction 
to  Mr.  Wyse,  who,  however,  refused  to  recognize  the 
document  or  entertain  the  claim. 

The  plaintiff  and  defendant  differed  as  to  whether  the 
plaintiff  had  then  merely  left  the  document  with  the  defend- 
ant or  whether  the  defendant  continued  to  remain  entrusted 
with  it  But  it  appeared  that  in  1847  the  document  was  in 
the  hands  of  Wyse,  and  that,  soon  after,  the  plaintiff  was 
aware  of  this,  and  applied  to  Wyse's  attorney,  one  Helder, 
for  it. 

No  application  had  been  made  to  the  defendant  about  it 
until  1854. 

The  defendant  had  been  examined  on  interrogatories. 
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1857.  and  on  account  of  the  lapse  of  time  could  not  distinctly  say 
how  or  when  he  had  parted  with  the  possession  of  the 
document,  and  both  then  and  at  the  trial  stated  his  belief 
that,  either  it  had  been  handed  to  the  plaintiff  or  had  been 
lost  He  had  searched  for  it,  could  not  find  it,  and  could 
not  remember  having  had  it  since  1847. 

Madame  Wyse  had  been  examined  under  a  commission, 
and  admitted  her  signature  to  the  document  and  its  con- 
tents, but  denied  that  the  debt  was  due,  and  assigned  a 
certain  reason  for  having  signed  the  paper. 

There  was  some  evidence  that  her  relative,  the  Emperor, 
had  paid  the  debts  of  his  family,  and  it  was  suggested  that, 
but  for  the  loss  of  the  paper,  the  plaintiff  might  have 
obtained  payment  of  his  claim. 

There  had  been  no  suit  instituted  against  Mr.  or  Madame 
Wyse,  and  the  Statute  of  Limitations  had  now  run.  The 
plaintiff  at  the  trial  gave  evidence  of  the  items  of  his  claim. 

Mr.  Wyse  had  not  been  examined  by  either  side,  nor 
was  he  called,  he  residing  abroad. 

Crowder,  J. — The  question,  as  to  the  right  of  action, 
is, .  whether  the  defendant  was  ever  entrusted  with  the 
document,  and  whether  he  had  wrongfully  parted  with  it, 
that  is,  had  he  handed  it  to  Wyse  without  the  assent  of  the 
plaintiff.  The  question  is,  first,  whether  the  document 
was  handed  over  to  and  left  with  the  defendant.  Then, 
whether  it  passed  to  Wyse  with  the  assent  of  the  plaintiff. 
If  the  defendant  handed  the  document  to  Wyse  against  the 
plaintiff's  authority,  he  would  be  liable  (a).  As  to  the  first 
point,  the  plaintiff  states  that  he  said  to  the  defendant,  "  Will 
you  be  *  intermediary'  for  me  ?  If  so,  here  is  the  docu- 
ment." If  that  was  accepted,  and  the  document  was  then 
handed  over  to  the  defendant,  he  would  be  answerable,  as 

(a)  See  Jonet  v.  DowUy   9  M.  for    his    own   advantage,    without 

ft  W.  19;    11   L.  J.,  £xch.  52.  eiihtr  a  wrongful  act  or  negligent 

No  man  can  set  up  his  own  wrong-  user;    Wilton  v.  Brett,  11  M.  & 

ful  act.    Hut,  on  the  other  hand,  no  W.  113 ;  12  L.  J.,  Exch.  264. 
man  is  liable  even  on  a  bailment 
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the  document  is  now  not  forthcoming  as  is  ought  to  be,      ^  1857. 
unless  it  was  handed  to  Wyse  with  the  plaintiffs  assent. 

With  regard  to  damages,  you  may  give  the  whole  amount 
of  the  alleged  debt,  supposing  you  believe  it  to  have  been 
due  to  the  plaintiff. 

Verdict  for  the  plaintiff,  500/. 

The  verdict  was  entered  on  the  count  upon  a  bailment 
The  case  was  not  moved  for  misdirection,  but  as  against 

evidence  and  for  excessive  damages. 
"The  Court  of  Queen's  Bench  granted  a  rule;  and  per 

Campbell,  C.  J.— The  plaintiffs  letter  to  Helder,  with  the 

absence  of  any  claim  on  the  defendant,  was  cogent  if  not 

conclusive  evidence,  that  the  plaintiff  did  not  consider  the 

defendant  as  responsible  for  the  paper. 

In  Trinity  Term,  1857,  cause  was  shown  at  great  length 

on  two  different  days.     Coram  Coleridge,  J.,  Erle,  J., 

and  Crompton,  J. 

Keating^  S.-G.,  for  the  defendant,  was  stopped. 

Per  Cwriam*— The  case  was  not  moved  for  misdirection, 

but  we  must  look  at  the  direction  to  judge  whether  the 

evidence  was  pertinent  or  sufficient  on  the  issue  presented 

to  the  jury,  and  whether  the  verdict  was  m  accordance  with 

the  evidence.    We  think  it  was  not  so.    The  action  for 

detention  supposes  that  the  defendant  has  the  document  or 

has  wrongfully  parted  with  it  (a).     On  the  other  count, 

what  evidence  is  there  of  a  negligent  or  wrongful  act  ?  What 

evidence  was  there  that  the  defendant  parted  wroi^fully 

with  the  possession  of  the  document  ?     It  might  be  within 

his  authority,  on  the  bailment  stated  by  the  plaintiff,  to 

show  it  to  Wyse;  who  may  have  retained  it;  and  there 

was  no  evidence  that  this  was  without  the  assent  of  the 

plaintiff,  or  that  there  was  negligence  on  the  part  of  the 

defendant 

Rule  absolute  for  a  new  trial  (&)• 

(fl)  Fufe  ftipr/i,  (a).    In  detinue      312* 
a  bailment  ii  immaterial ;    White-         (6)  See  the  next  case. 
head  V.  Harriion,  13  L.  J.,  Q.  B. 
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1858. 


NORFOLK  CIRCUIT. 


Lent  Jtsitet. 
March  15. 

In  detiDue, 
when  the  de« 
fendant  states 
that  he  haa 
either  lost  the 
deeds  or  deli- 
Tered  them  to 
the  plaintiff,  it 
will  be  for  the 
jury  whether  he 
has  in  truth  lost 
them ;  subject 
to  the  ques- 
tion (a),  whe- 
ther, even 
supposing  that 
he  has  lost  them, 
he  is  still  liable 
in  detinue. 
Supposing  he 
is  not  so  liable, 
but  money  not 
due  to  him 
has  been  paid 
to  him  under 
protest  by  the 
party  entitled, 
m  order  to 
secure  the  de- 
livery of  the 
deeds  or  copies, 
the  money  so 
paid  may  still 
be  recovered. 


Cambridge,  coram  Cockburn,  C.  J. 

REEVE  V.  PALMER. 

JjETINUE  for  deeds  and  documents;  and  debt  for  money 
had  and  received. 

Pleas :  non  detinet  and  nunquam  indebitatus. 

O'MalUy  and  Keane  for  the  plaintiff. 

Wells,  Serjt,  and  Couch,  for  the  defendant. 

In  1851  one  Tuck  gave  instructions  to  the  defendant,  his 
attorney,  to  prepare  a  deed  of  gift  assigning  his  property 
to  the  plaintiff,  reserving  to  himself  a  life  interest  The 
property  partly  consisted  of  cottages  and  land,  and  money 
out  on  mortgage,  including  a  sum  of  100/.  out  on  mortgage 
to  one  Trott.  The  instructions  were  given  to  the  de- 
fendant by  Tuck  in  the  presence  of  the  plaintiff,  and  the 
defendant  went  with  the  plaintiff  to  the  tenants  to  give 
them  notice  of  the  transfer  of  title.  A  deed  was  prepared 
by  the  defendant  and  executed  by  Tuck  at  that  time. 

There  was  evidence  that  in  1853  the  defendant  had 
desired  another  deed  to  be  executed  by  Tuck  in  order  to 
prevent  his  alienating  the  property  by  will,  and  another 
deed  was  prepared  by  the  defendant  for  the  purpose. 

The  case  for  the  defendant  was,  that  in  1853  Tuck  had 
given  instructions  for  a  deed  of  conveyance  in  substitution 
for  the  deed  of  gift,  and  that  the  deed  of  gift  was  cancelled 
before  the  substituted  deed  was  executed.  There  were  other 
deeds  prepared  by  the  defendant  to  carry  out  the  plaintiff's 
object,  among  others  an  assignment  of  Trott's  mortgage. 

In  1854  the  defendant  had  received  the  100/.  secured  by 
(a)  As  to  which  see  the  report  of  the  case  in  banc* 
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that  mortgage,  and  there  was  evidence  that  the  plaintiff        1858. 
and  Tuck  agreed  that  the  defendant  should  retain  his  costs 
out  of  that  money. 

In  1856  Tuck  died,  having  bequeathed  his  property  to 
other  parties.  The  plaintiff  applied  to  the  defendant  for  the 
deeds,  and  was  told  that  the  first  deed  had  been  destroyed, 
and  that  the  assignment  of  the  mortgage  had  been  delivered 
to  him  or  had  been  lost ;  but  a  copy  of  it  was,  with  other  of 
the  deeds,  in  the  possession  of  the  defendant;  these,  how« 
ever,  he  refused  to  deliver,  claiming  a  lien  for  his  costs, 
which  he  alleged  had  not  been  paid,  as  suggested,  out  of 
Trott's  mortgage  money.  The  costs,  amounting  to  85/.,  were 
paid  under  protest  A  copy  of  the  assignment  of  the  mort- 
gage was  now  produced.  There  was  a  question  raised, 
whether  it  was  a  true  copy,  upon  which  would  depend  the 
power  of  Tuck  to  alter  the  disposition  of  his  property  by  will. 
With  respect  to  this  deed,  which  the  defendant  said  he  had 
lost,  the  question  raised  at  the  trial  was,  whether  he  really 
had  lost  it,  not  whether  he  was  liable  even  if  he  had. 

CocKBURN,  C.  J.,  left  to  the  jury  these  questions — 

1.  Has  the  defendant  the  deed  of  1851  still  in  his  posses- 
sion, or  was  it  cancelled  and  destroyed  ? 

2.  Was  the  deed  of  assignment  delivered  by  the  defendant 
to  the  plaintiff?  If  not,  is  it  still  in  the  possession  of  the 
defendant  or  not  ? 

3.  Is  the  draft  of  the  deed  produced  by  the  defendant  a 
genuine  copy  of  the  deed  or  not  ? 

4.  Was  it  agreed  between  the  plaintiff  and  the  defendant 
that  the  defendant  should  take  his  bill  of  costs  out  of  the 
100/.  received  from  Trott? 

The  jury  returned  answers  to  these  questions  as  follows: — 

1.  The  deed  of  1851  was  destroyed. 

2.  The  deed  of  assignment  was  lost. 

3.  The  copy  of  it  produced  was  not  a  true  copy. 

4.  It  was  so  agreed. 

VOL.  I.  E  F.F. 
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1858.  The  Lord  Chief  Justtce  directed  a  yerdict  to  be 

entered  for  the  defendant  on  the  count  in  detinue,  and  for 
the  plaintiff  on  the  money  count,  for  the  sum  of  85/.  (a). 

(a)  The  Court  of  Common  Pleat      aside  the  yerdict  od  the  count  in 
granted  the  plaintiff  a  rule  to  set      detinue. 


Aylesbury,  coram  Cockbum,  C.  J. 
^Ma^ht''  REGINA  r.  PRIMELT  and  SIMMONDS. 

roen*t"for  un!"    ThE  prisoners  were  indicted  under  the  9  Geo.  4,  c.  31, 

lawfully  taking  g.  90,  for  unlawfully  taking  an  unmarried  girl,  named  A.  B., 

away  a  girl  ,        .  ^    .  ^  ^    . 

against  the  will  Under  the  age  of  sixteen  years  of  age,  out  of  the  possession 

hJiXCT'   »»d  against  the  will  of  her  mother. 

couraged^h«>*        Mills  appeared  for  the  prosecution. 

of  life,  the  case      Pouier  and  Tozer  defended  the  prisoners. 

within  the  sta-        It  appeared  in  evidence  that  the  girl  A.  B.,  who  was  a 

*"'*•  little  over  fifteen  years  of  age,  but  whose  appearance  was  that 

of  a  person  three  years  older,  and  very  prepossessing,  lived  at 
home  with  her  mother,  a  widow,  who  gained  her  livelihood 
by  labour  as  a  straw-hat  worker  and  charwoman ;  that,  on 
the  evening  of  the  alleged  abduction,  she  left  her  mother's 
house  at  nine  o'clock  in  the  evening  to  spend  the  night  at 
a  married  sister's,  and  joining  company  with  another  girl 
named  C.  D.,  they  walked  to  a  public  house  a  mile  distant, 
and  there  met  the  prisoners ;  that  they  went  on  by  appoint- 
ment to  another  public  house,  when  they  again  met  the 
prisoners;  they  went  into  the  public  house  with  the  prisoners 
and  three  other  girls,  and  stayed  there  till  twelve  at  night, 
when  the  three  other  girls,  having  been  sought  for  and  found 
by  their  friends,  were  taken  away.  Then  A.  B.  and  C.  D. 
went  in  company  with  the  two  prisoners  to  the  farming  pre- 
mises of  the  prisoner  Primelt,  where  they  remained  till  four 
o'clock  the  next  morning,  which  was  Sunday.  It  was  then 
proposed  that  the  party  should  go  to  London,  and  Primelt's 
gig  was  got  out,  and  all  four  got  into  the  gig,  and  were 
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driven  by  Primelt  to  the  Tring  station ;  thence  they  went 
to  London,  Primelt  taking  and  paying  for  a  ticket  for  A.  B. 
and  Simmonds  for  C.  D.  In  London  they  all  four  spent 
the  day  together,  and  at  night  Primelt  slept  with  A.  B., 
Simmonds  with  C.  D.;  the  next  day,  Monday,  they  returned 
to  Tring,  and  thence  went  home. 

The  mother  swore  that  it  was  not  by  her  consent  that 
her  daughter  had  gone  away;  that,  missing  her  on  the 
Sunday,  she  had  inquired  everywhere  for  her  without  suc- 
cess, and  was  in  great  distress  about  her  absence  till  she 
came  home  oh  Monday. 

On  the  cross-examination  of  the  girl  A.  B.,  she  stated 
that  she  occasionally  went  to  dances  at  public  houses,  and 
was  occasionally  out  late  at  night  without  any  one  to  look 
after  her ;  that  her  mother,  on  these  occasions,  left  the  door 
on  the  latch,  or  came  down  and  let  her  in ;  that  Primelt  was 
not  the  first  man  who  had  had  connexion  with  her. 

The  Chief  Justice  directed  the  jury  that  there  was  no 
case  against  Simmonds;  and  that,  as  to  Primelt,  if  they 
thought  that  the  mother  had  by  her  conduct  countenanced 
the  daughter  in  a  lax  course  of  life,  by  permitting  her  to 
go  out  alone  at  night  and  to  dance  at  public  houses,  this 
was  not  a  case  that  came  within  the  intent  of  the  statute, 
but  was  one  where  what  had  occurred,  though  unknown  to 
her,  could  not  be  said  to  have  happened  against  her  will. 

Verdict,  not  guilty. 


1858. 


Reoina 

V. 

Primelt 

and 
Simmonds. 


REGINA  V.  WILLIAM  NICHOLLS  and  JOHN 
CLARK. 

JLHE  prisoners  were  indicted,  the  first  for  stealing,  on  the  On  an  indict- 
11th  February,  560  lbs.  of  lead  fi-om  the  Royal  Hotel  at  forsteiSing.and 

B.  for  receiving 
goods,  evidencse  that  on  various  former  occasions  portions  of  the  coniinodity  Ftolen  have  been 
missed,  and  that  the  prisoners  have,  after  such  occasions,  been  found  sellinfr  8  Jch  a  commo- 
dity ;  and  that  on  the  last  occasion  it  was  part  of  what  was  stolen :  held,  sufficient  to  fix  the 
receiver  with  a  guilty  knowledge. 

e2 
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1858.         Slough,  the  property  of  the  Great  Western  Railway  Com- 

^•^^^^^^  panv.  and  the  other  for  receiTine  the  same,  knowing  it  to 

Reoiha  '      -^ 

p.  have  been  stolen. 
William  .,  _      _ 

NicHOLLi  NichoDs  pleaded  guilty  to  the  first  count. 

And 

JoHK  CLAaK.        Stephensam  for  the  prosecution. 
Mills  for  the  prisoner. 

It  appealed  fit>m  the  statement  of  tlie  Counsel  for  the 
prosecution  that  portions  of  lead  had  been  missed  at  va- 
rious times  between  the  early  part  of  the  month  of  January 
and  the  11th  February  from  the  Royal  Hotel  at  Slough 
station,  the  hotel  being  during  that  time  unoccupied,  and 
the  only  person  on  the  premises  being  a  porter,  a  servant 
of  the  railway  company ;  and  that  on  eleven  different  occa- 
sions between  those  dates  a  marine  store  dealer  at  Windsor 
had  purchased  portions  of  lead  (of  the  same  description  as 
that  which  had  been  stolen)  from  the  prisoners.  On  seven 
of  those  occasions  the  two  prisoners  had  come  together, 
always  giving  false  names,  had  made  the  bargain  together, 
and  had  jointly  received  the  money.  The  lead  brought  by 
them  on  the  last  occasion,  when  they  were  apprehended  at 
her  shop,  would  be  identified  as  part  of  that  taken  fix)m 
the  Royal  Hotel. 

Mills  objected  to  reception  of  this  evidence,  on  the  au- 
thority of  Reg.  V.  Oddj/  (a). 

CocKBURN,  C.  J.,  ruled  that  the  Counsel  for  prosecution 
must  state  whether  he  tendered  this  evidence  in  support  of 
the  charge  of  stealing  or  receiving. 

The  Counsel  for  prosecution  stated  that  he  relied  upon 
these  facts  as  evidence  for  the  jury,  from  which  they  might 
Infer  receiving  with  a  guilty  knowledge  by  Clark  on  the 
particular  occasion  out  of  which  the  present  charge  arose, 
and  that  the  judgment  of  Alderson,  B.,  in  Oddy's  case  and 
Ileg*  V.  Dunn  (b),  were  authorities  in  support  of  this  view. 

(tf)  2  Dan.  C.  C.  R.  264.  (6)  1  Moo.  C.  C.  150. 
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CocKBURN^  C.  J.,  ruled  that  the  evidence  was  admissible.         1858. 

The  prisoner  Nicholls  was  then  called  for  the  prosecu-  Regina 
tion,  and  he  stated  (after  having  been  cautioned  by  Cock-  william 
BURN^  C.  J.,  to  speak  the  truth,  and  told  that  his  evidence  Nicuoll» 
would  make  no  difference  in  his  sentence,  which  was  not  John  Clark. 
then  passed)  that  he  had  stolen  portions  of  the  lead  on 
different  occasions ;  that  Clark  had  nothing  to  do  with  the 
theft,  and  was  ignorant  that  the  lead  had  been  stolen ;  that 
he  and  Clark  had  together  sold  the  lead  to  Jthe  marine 
store  dealer  and  divided  the  money.  The  marine  store 
dealer  was  called,  and  stated  that  the  two  prisoners  had  on 
various  occasions  sold  portions  of  lead  to  her  of  the  same 
description  as  that  produced  in  Court  (and  being  directed 
by  the  Chief  Justice  to  confine  her  evidence  to  those  occa- 
sions on  which  the  two  prisoners  had  come  together) ;  that 
on  seven  occasions  the  prisoners  had  come  together ;  that 
she  only  knew  them  by  the  names  they  then  gave  (which 
were  proved  to  be  false);  that  they  were  apprehended 
together  on  the  last  occasion,  and  that  she  had  disposed  of 
all  the  lead  with  the  exception  of  that  brought  by  them  on 
the  last  occasion,  but  that  it  was  all  of  a  similar  descrip- 
tion ;  and  that  she  paid  the  money  to  one  or  the  other  of 
them  on  each  of  those  occasions. 

The  Chief  Justice  told  the  jury  that  they  might  take 
into  their  consideration  the  evidence  given,  in  forming  their 
conclusion  as  to  the  guilty  knowledge  of  Clark,  which  was 
the  only  question  for  their  consideration,  the  charge  of 
stealing  having  been  properly  abandoned  by  the  Counsel 
for  the  prosecution. 

The  jury  found  Clark  guilty  of  receiving. 

Mills  applied  for  a  case,  but  the  Chief  Justice  said  he 
would  consider,  and  if  on  consideration  he  felt  any  doubt 
he  would  state  a  case. 

No  case  was  stated. 
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1858. 
v^v-^y  Cambridge^  coram  Wightman,  J. 

Lent  Aiiixii.  REGINA  V.  TILSON. 

March  \Z. 

In  bigamy,  JdIGAMY.  The  prisoner  had  been  married  in  1836  to 
nage  before  the  o^e  Tilson,  who  lived  With  her  for  some  years.  He  be- 
thSu?in^"      coming  unable  to  maintain  her  she  had  left  him,  and  for 

chapel  not  re-    seven  years  past  had  lived  with  one  Armitage,  to  whom  she 

ffiilarly  licensed 

and  registered    was  married  at  a  Wesleyan  chapel,  not  registered  under  the 

tute^Ae^rfsuffi-  Statute  (a),  nn  June,  1857.  The  second  marriage  was 
dent.  proved  by  the  registrar,  who  produced  the  certificate. 

Metcalfe^  for  the  prisoner,  objected  that  there  was  no 
proof  of  the  second  marriage,  or  that  it  was  invalid,  having 
taken  place  in  an  unlicensed  chapel. 

WiGHTMAN,  J.,  overruled  both  objections,  and  the  pri- 
soner was  convicted. 

Norton  for  the  prosecution. 

Metcalfe  for  the  prisoner. 

(fl)  15  Vict.  c.  31. 


March  10. 


REGINA  V.  LYON. 


Where  the  pri-  JLHE  prisoner  was  indicted  for  that,  being  in  the  employ- 
in  the  h*abit  of"  ™ent  of  Messrs.  Horlock,  he  had  embezzled,  on  the  1st 

buying  and        November,  1857,  the  sum  of  3/.  19*.  4rf. ;  on  the  1st  Feb- 
Belling  corn  for  ' 

his  employers,  ruary,  SL  1&.,  and  1/.  85.  6rf.,  monies  the  property  of  his 

and  he  had  ,  ^     r      J 

been  accus-  employers. 

tomed  to  apply         ^       1  n       y 

to  the  purpose        Couch  for  the  prosecution. 

of  payments 

for  purchases         Power  for  the  prisoner. 

mane  on  their 

behalf  as  well         The  prisoner  was  accustomed  to  attend  the  markets  to 

he  received  on   purchase  barley  for  his  employers.     There  was  a  bought 

their  account 


as  monies  which  he  received  from  them  for  that  purpose ;  and  he  had  falsely  entered  the 
price  of  some  com  which  he  had  purchased  and  paid  for  as  amounting  to  a  larger  rate  by 
6d.  a  coomb  than  it  really  did,  and  reuined  the  difference  :  heldt  that  there  was  no  case  for 


NORFOLK  CIRCUIT,  21  VICT.  65 

book  in  which  he  had  to  enter  the  purchases^  with  the  price  1858. 
per  coomb.  The  custom  was  to  deliver  the  corn  before^ 
and  to  pay  for  it  at  market  The  prisoner  received  on  each 
market  day  as  much  money  as,  with  the  monies  he  had  to 
receive  on  account  of  his  employers,  was  estimated  to  be 
suflScient  to  pay  for  previous  purchases.  The  calculations 
were  necessarily  somewhat  rough,  as  the  seller  did  not 
measure  the  corn  previous  to  the  bargain,  and  generally 
some  quarters  more  or  less  than  the  quantity  agreed  for 
were  delivered. 

There  was  a  market  corn  book  and  a  market  cash  book. 
In  the  former  it  was  the  prisoner's  duty  to  enter  the  quan- 
tity of  corn  actually  delivered,  which  was  ascertained  by 
him  on  his  way  to  the  market,  and  after  he  had  received 
the  money  from  his  employers ;  in  the  other  he  had  to  enter 
his  receipts  and  payments.  There  was  also  another  book 
in  which  the  prisoner  entered  his  receipts  and  payments, 
and  which  was  balanced  weekly,  when  it  was  his  duty  to 
pay  over  any  balance  to  his  employers,  less  the  sum  of  5/., 
which  was  retained  and  carried  to  the  next  account 

On  the  SI  St  November  the  prisoner  had  purchased  158 
coombs  3  bushels  of  barley  of  one  Pawsey,  and  had  entered 
in  the  market  cash  book  and  also  in  the  weekly  account 
book  the  price  as  amounting  to  174/.  \Zs.  6d.  (which  would 
be  at  the  rate  of  22s.  per  coomb),  and  as  paid  to  Pawsey. 
He  had  truly  entered  the  sum  of  380Z.  as  received  from  his 
employers,  and  had  balanced  the  accounts,  showing  a  small 
balance  due  to  them.  In  point  of  fact  the  price  of  the 
barley  was  2l8.  6d.  per  coomb,  and  he  had  only  paid  Pawsey 
170/.  13*.  lid. 

Power  submitted  that  there  was  no  case  to  sustain  a 
charge  either  of  larceny  or  embezzlement  (a).  He  cited 
jReff.  v.  Green  (6). 

Couch  contended  that  there  was  evidence  of  larceny,  for 

(a)  See  14  &  15  Vict.  c.  100.        (6)  1  Deanley's  Crowb  Cases,  323. 
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the  prisoner^  who  was  a  servant,  had  received  the  money 
from  his  masters  for  the  specific  purpose  of  making  the 
payments,  and  had  appropriated  part  to  his  own  use,  and 
that  there  was  evidence  of  embezzlement,  for  the  prisoner 
made  a  false  entry,  and,  charging  his  masters  with  a  larger 
sum  than  he  had  paid,  appropriated  the  difference. 

Power y  in  reply.  No  specific  sum  was  received  and 
appropriated. 

WiGHTMAN,  J. — There  is  no  case  of  larceny,  as  it  was 
impossible  to  distinguish  the  monies  which  the  prisoner 
received  of  his  employers  from  that  which  he  received  for 
them ;  but  I  think  there  is  a  case  for  the  jury  as  to  em- 
bezzlement, though  I  will,  if  necessary,  reserve  the  point 

Power  went  to  the  jury,  suggesting  that  the  6rf.  per 
coomb  was  a  deduction  from  the  price  by  the  seller  in 
favour  of  the  prisoner  and  by  way  of  commission,  so  that 
there  was  no  loss  to  the  master. 

WiGHTMAN,  J.  (to  the  jury). — The  question  is,  whether 
the  prisoner  fraudulently  entered  the  larger  price  in  the 
book  with  the  intention  of  defrauding  his  master  of  the 
difference. 

Verdict,  not  guilty. 


Bury  St,  Edmunds,  coram  Cockburn,  C.  J, 


Lent  Jtsizes, 

March  20. 


REGINA  V.  HUDSON. 

In  peijury,  the  xERJURY.     The   perjury  was   charged   to  have   been 
viccVfnoticr"  committed  in  an  affidavit  of  service  of  notice  of  an  applica- 

of  application     tion  for  leave  to  issue  execution  against  a  shareholder  in  a 

for  leave  to         ,   , 

istue  execution  joint  stock  company. 

against  a  share- 
holder in  a  Dcuent  for  the  prosecution, 
joint  stock 

company,  held        O' M alley  and  Couch  for  the  defence, 
insufficient  evi** 
dence,  not 
having  the  notice  annexed  to  it. 


L 


V, 
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The  affidavit  was  produced,   but  the   notice  was   not 
annexed  to  it  ^^;,7^ 

O'MalUy  objected  that  it  was  inadmissible,  and  Cock-      ylxjh 
BURN,  C.  J.,  SO  ruled,  and  directed  an  acquittal. 


Bury,  ayram  Wightman,  J. 

CRACKNELL  v.   DAVY. 

DAVY  V.  CRACKNELL.  ^««'  ^»il^'' 

March  19. 

JLHESE  were  cross  actions.     In  the  first,  the  declaration  Where  a  tenant 

stated  that  defendant  was  tenant  from  year  to  year  to  one  year,  having  no 

Tomline  of  a  certain  farm,  and,  in  order  to  induce  the  plain-  hi'g'ianXrd°to 

tiff  to  enter  into  the  asn-eement  mentioned  with  him,  falsely  ^«^  *°  *"?''. 
®  .  ,  '       ,     -^    tenant,  falsely 

and  fraudulently  represented  to  him  that  Tomline  had  given  represented  to 
authority  to  the  defendant  to  let  the  farm  to  any  person  to  that^chad,and 
whom  the  defendant  might  choose  to  let  it,  and  that  Tomline  du'7d  himto 
would  not  determine  the  tenancy  of  such  person  so  long  as  P"y  i.oo/.  for 
such  person  paid  the   rent  regularly ;   upon  the  faith  of  to  enter  into 
which  representation  the  plaintiff  was  induced  to  enter  into  Jh»^^'^ke"thc 
an  agreement  with  the  defendant,  whereby  he  agreed  to  ytockatava- 
take  the  fagm  off  the  hands  of  the  defendant  and  become  the  landlord 
tenant  thereof  in  lieu  of  him,  and  to  pay  down  to  the  de-  accepThim  as 
fendant  forthwith  and  before  taking  possession  of  the  farm  l®"**^**  he  had 
the  sum  of  100/.,  and  that  the  defendant  should,  on  or  a  year's  occu- 
before  the  1st  October,  1856,  on  receiving  the  amount  of  was  kft  doubt- 
certain  valuations,  let  the  plaintiff  into  possession  of  the  dence"  whether" 
farm.    Averment :  that,  in  pursuance  of  the  said  agreement,  <>"  ^^^  whole, 
the  plaintiff  paid  to  the  defendant  the  said  sum  of  100/.,  had  become  a 
and  also  250L  for  the  said  valuations,  and  thereupon  took  an'd'thedefend- 
possession  of  the  farm :    whereas  the  defendant  had  no  *°^  ^"^  P*'.^ 
authority  from  Tomline  to  let  the  farm  to  any  one,  as  he  the  year's  rent 
well  knew ;  and  Tomline  refused  to  allow  the  plaintiff  to  be  the  jury,  in  an' 

action  for  the 
false  representation,  were  directed  that  they  were  at  libertv,  finding  for  the  plaintiff,  to  f^ive 
a  sum  less  than  the  100/.,  or  even  nominal  damages,  and  in  a  cross  action  by  the  defendant 
against  the  plaintiff  in  that  action  for  half  a  year's  rent,  they  were  directed  to  find  for  the 
plaintiff  on  a  count  for  money  paid. 
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or  continue  tenant  of  the  farm,  and  by  notice  to  quit  duly 
determined  the  tenancy,  and  the  plaintiff  was  compelled  to 
leave  the  farm,  and  lost  the  monies  he  had  paid. 

A  second  count  laid  the  cause  of  action  by  way  of  breach 
o(  promise,  thai  defendant  had  TomIine*s  authority  to  let 
the  fium. 

Pleas :  not  guilty,  and  non  assumpsit. 

Power  and  Marbly  for  the  plaintiff. 
Keane  and  Couch  for  the  defendant. 

In  1856  the  defendant  was  tenant  from  year  to  year  to 
Tomline  of  the  farm.  Tomline,  on  the  13th  of  June,  1856, 
had  intimated  to  the  defendant  (who  desired  to  leave  the 
fiirm)  that  he,  Tomline,  should  select  the  new  tenant 

On  the  ^th  July  the  defendant  told  the  plaintiff,  who 
desired  to  obtain  the  farm,  that  he  had  authority  from 
Tomline  to  let  it,  and  that  Tomline  would  accept  the 
plaintiff  as  tenant  from  year  to  year,  so  long  as  he  paid 
rent  regularly*  Thereupon  the  plaintiff  agreed  with  the 
defendant  to  take  the  farm,  and  to  pay  him  100/.  and  the 
amount  of  the  valuation  of  the  stock,  &c.,  which  came  to 
9AM.  The  plaintiff  did  so,  and  entered  on  the  farm  at 
Michaelmas.  ^ 

At  Christmas,  1856,  Tomline  gave  the  plaintiff  notice  to 
quit,  and  he  left  at  Michaelmas,  1857,  receiving  from  the 
incoming  tenant  30/.  less  than  the  amount  he  had  paid  the 
defendant  on  the  valuation;  but  not  receiving  back  the 
100/.  The  defendant  had  paid  the  rent  the  first  half-year, 
as  Tomline  refused  to  recognize  the  plaintiff  as  tenant. 

But  the  plaintiff  did  not  prove  that  on  a  balance  of  the 
whole  transaction  he  had  sustained  any  actual  injury. 

WiGHTMAN,  J.,  to  the  jury  (having  left  the  question  of 
deceit  to  them). — As  to  damages,  it  is  quite  in  your  dis- 
cretion. As  to  anything  beyond  the  100/.  there  is  no  dis- 
tinct evidence;  and  you  are  not  bound  to  give  even  the 
100/.     If  you  are  satisfied  that  it  was  paid  by  way  of  honvuSy 
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and  that  there  was  deceit,  you  may  give  any  less  sum.    (In        1858. 
answer  to  the  jury.)    You  may  even  give  nominal  damages,    q^j^^^^^^^^^^ 
Verdict  for  the  plaintiff,  damages  U.  ^'-^^ 

Daty 
In  the  second,  the  cross  action,  Crac&nell. 

DAVY  V.  CRACKNELL, 

The  plaintiff  declared  that  he  was  tenant  of  the  farm  to  Use  and  occu- 
Tomline  from  year  to  year,  and  in  respect  of  improvements  SfainJIiiMbie 
was  entitled  to  certain  tenant  right ;  and  that,  in  considera-  ^^^^^  '^®  *'^" 

'^  1      /•  press  agrec- 

tion  that  he  would  relinquish  possession  of  the  farm  to  the  ment  is  void  by 
defendant,  the  latter  promised  the  plaintiff  to  pay  the  rent  but\heplaintiir 

and  keep  him  indemnified  therefrom,  but  that  he  left  half  haviug  paid  the 

*  '  rent  to  the 

a  year's  rent  in  arrear,  which  the  plaintiff  was  forced  to  superior  land- 

brd,  the  count 
pay.  for  money  paid 

Second  count  for  use  and  occupation.  ^^  supporte  . 

Third  count  for  money  paid. 

Pleas:  non  assumpsit  and  never  indebted;  and  to  the 
first  count  fraud.  On  the  case  being  opened,  the  evidence 
being  by  consent  assumed  to  be  the  same  as  in  the  former 
action. 

KeanCy  for  tlie  plaintiff  in  this  action,  declined  to  try  the 
question  of  1i*aud  again,  and  admitted  that  there  must  be  a 
verdict  against  him  on  the  plea  of  fraud  as  to  the  first 
count,  but  claimed  the  verdict  on  the  second  count  for  use 
and  occupation. 

Sed  per  Wightman,  J. — The  fraud  destroying  the  ex- 
press agreement  between  the  parties,  there  can  be  no  im- 
plied contract ;  and  use  and  occupation  is  not  maintainable 
without  a  contract  (a).  But  the  plaintiff  must  have  a  verdict 
on  the  count  for  money  paid. 

Power,  for  the  defendant,  did  not  dispute  this,  and  a 
verdict  was  accordingly  taken  by  consent  on  that  count 

(a)  See  Churxhtoard  t.  Ford,  26  L.  J.,  £xch.  354. 
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'^''^  BRADDOCK  v.  DERISLEY. 

In  ejectment,     EJECTMENT  for  a  house  and  land, 
tiff  and  the  de-       The  defendant's  father  had  been  owner  of  the  premises, 
ing^'to^have*"''   ^^^  ^^^  mortgaged  them  for  600/.,  continuing  in  occupation, 
purchased  the    After  his  death  his  son  became  tenant  to  the  mortgagees. 

premises,  and 

the  defendant  In  1855  the  defendant  bid  for  the  house,  and  subse- 
bad* them  ^^  quently  for  the  land,  at  sales  by  auction,  and  on  both  occa- 
knocked  down    sions  was  declared  the  purchaser. 

to  him  at  an  ^   * 

auction,  but  There  was  contradictory  evidence  as  to  whether  the  de- 
having  paid  fendant  had  bid  for  the  plaintiff's  behalf  or  on  his  own. 
iSidlhrpurl  ^^^  *®  plaintiflF  signed  the  contracts  and  paid  the  pur- 
chase-money,  chase-money,  for  the  house  93Z.  and  for  the  land  240i,  and 

and  had  the  .  ,  i         i  .         ,      i  .      * »  , 

estate  conveyed  the  premises  were  conveyed  to  him,  the  house  in  May,  the 
cascXrthc^de-  '*"^  ^^  October.     The  defendant  had  not  paid  the  deposit 

fendant  being,    upon  either  occasion. 

that  the  plain- 

tiff  was  to  ad-        The  defendant  had  paid  the  plaintiff  money ;   but  their 

money  to  him  evidence  was  contradictory  as  to  whether  the  payments 
chase^nd'^that  ^^^^  ^^^  ^^^^  ^^  ^^^  interest.     The  case  for  the  defendant 
the  estate  being  that  he  was  to  be  the  purchaser,  and  that  the  pur- 
should  be  con-  ,  ,  -i,       1        1  ../«,,        , 
veyedtothe  chase-money  was  advanced  by  the  plaintiff,  and  that  the 

by*way^f°roort-  P^mises  were  to  be  conveyed  to  him  only  as  security. 

gage;  the  There  was  evidence  for  the  plaintiff  that  ttfe  defendant 

question  was       1:111 

left  to  the  jury,  had  taken  the  premises  from  him  at  a  rent  of  28/.  a-year ; 

was  80^ under-  ^^^  ^^^  denied  by  the  defendant.  But  in  October,  1857, 
olT^etwecf  tht  *  ^^s^^^^s  f^^  ^^'  ^^s  put  in  by  the  plaintiff,  and  submitted 
parties.  to  by  the  defendant 

A  conveyance  of  the  lease,  by  the  devisee  of  the  mort- 
gagee in  trust  for  sale,  to  the  plaintiff  was  put  in. 

Keane  for  the  defendant,  objected  that  this  was  insuf- 
ficient, as  the  heir  did  not  concur  in  the  conveyance,  and 
that  it  did  not  include  the  land, 

WiGHTMAN,  J.,  overruled  the  objection.  (To  the  jury.) — 
The  question  for  you  is,  whether  the  plaintiff  was  the  real 
purchaser  of  the  premises,  and  the  defendant  had  been  in 


NORFOLK  CIRCUIT,  21  VICT. 


61 


possession  as  his  tenant,  or  whether  there  was  an  under- 
standing between  them  that  the  defendant  was  to  be  the 
purchaser,  and  the  premises  were  to  be  assigned  to  the 
plaintiff  only  as  security  for  the  purchase-money  (a). 

Verdict  for  plaintiff. 

Power  and  Bulwer  for  the  plaintiff. 

Keane  for  the  defendant. 


(a)  This  might  not  have  been  a 
legal  answer,  as  tlie  estate  had 
passed  (see  Feret  ▼.  Hi//,  23  L.  J., 
C.  P.  185 ;)  but  on  a  bill  to  have 
the  estate  conveyed  to  the  defendant, 


the  Court  of  Equity  would  desire  to 
have  the  question  of  fact  deter- 
mined, and  probably  by  a  jury ;  so 
that,  practically,  it  was  the  substan- 
tial question,  if  any,  to  be  tried. 


1858. 


Braddock 
Derislet. 


Norwich,  coram  Cockburn,  C.  J. 
RAMSDALE  v.  GREENACRE. 

^LANDER.  The  words  laid  were— **  You  are  a  deceitful 
rascal,  a  villain  and  a  liar.  I  would  not  trust  you  with  an 
auctioneer's  licence.  You  robbed  a  man  you  called  your 
friend ;  and,  not  satisfied  with  10/.,  you  robbed  him  of  20L 
a  fortnight^ago.**  The  declaration  did  not  say  that  the 
words  were  spoken  of  the  plaintiff  in  the  way  of  his 
business. 

Plea :  not  guilty. 

Wells f  Serjt,  and  Drake,  for  the  plaintiff. 

O' Motley  and  Power  for  the  defendant. 

It  appeared  that  the  plaintiff  was  an  auctioneer,  and  that 
he  had  sold  one  Margetson  an « estate  for  1,^00/.,  and 
received  20/.  from  him  for  buying  it.  He  proved  that  the 
words  laid  were  spoken  to  him  by  the  defendant,  and  that, 
upon  his  observing,  "  I  suppose  you  mean  my  selling  the 
estate  to  Mr.  Margetson  T  the  defendant  answered  that  he 
did. 


Lent  Aisizes, 
March  24. 

In  slander,  the 
declaration 
allowed  Co  be 
amended  by 
writing  an 
allegation  that 
the  words  were 
spoken  by  the 
plaintiff  in  his 
character  as  an 
auctioneer ; 
and  the  fact 
that  the  plain- 
tiff  had  had  a 
transaction 
with  a  third 
party  in  the 
way  of  his 
business  as 
auctioneer,  to 
which  the 
words  spoken 
might  apply, 
held  sufficient 
to  support  the 
allegation. 
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1S58.  O^Malley  objected  that  the  words  were  not  actionable 

J^^"'^^      unless  spoken  of  the  plaintiff  as  an  auctioneeri  and  that  it 

RaMIOALB  11  , 

*.  was  not  so  alleged. 

Gesbmacbb. 

C0CKBURN9  C.  J. — I  shall  allow  the  declaration  to  be 
amended  in  that  respect 

O'Malley  then  submitted  that  there  was  no  evidence  to 
support  the  allegation* 

C0CKBURN9  C.  J. — There  is  sufficient  evidence  of  it 
The  plaintiff  had  had  a  transaction  in  the  way  of  his  busi- 
ness  to  which  the  words  might  refer^  and  to  which  die 
defendant  afterwards  acknowledged  that  they  might  refer. 

O'Malley  urged  that  it  must  appear  that  the  hearers  of 
the  words  so  understood  the  allusion. 

Bed  per  Cockburn,  C.  J. — The  words  are  actionable,  per 
se,  spoken  of  a  man  in  the  way  of  his  business,  and  are 
capable  of  that  meaning.  The  question  whether  they  were 
so  spoken  is  for  the  jury  (a). 

Verdict  for  the  plaintiff. 

The  case  was  not  moved. 

(a)  See  Bamett  y,  Allen,  pott. 
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MIDLAND  CIRCUIT. 


Warwick,  coram  Lord  Campbell,  C.  J. 

SAYERS  r.  THE  LONDON  AND  BIRMINGHAM 

FLINT-GLASS  COMPANY.  *rfa^  ^«<««». 

.  MarcK 

Action  for  the  price  of  alkali  sold  and  delivered.  In  an  action 

Plea :  the  general  issue.  mmS  "' 

Macaulay  for  the  plaintiff.  by  sample— 

Mellor  and  Field  for  the  defendants.  plaintiff  being, 

mi  o        ,         1   .     ./*»  11  11.      th*t  the  bulk 

The  case  for  the  plaintin  was,  that  he  was  a  dealer  in  was  deiiyered 

(not  a  manufacturer  of)  alkali,  which  was  used  in  the  manu-  H^pij— aLd 

facture  of  glass,  and  he  had  shown  the  defendants  a  sample,  ba*^  •"""?!* 

They  had  two  or  three  hundred-weight  of  the  alkali,  which  tested  and 

they  tested  and  found  to  produce  glass,  and  then  sent  an  and  fit  for  the 

order  in  writing  for  two  tons  of  it,  which  were  delivered  on  Sw^/forw?^ 

the  16th  October,   1857,  and  described  in  the  invoices  P«T>o«Jitwaa 

purchased  )i 

simply  as  *' alkali.'*    The  defendants,  three  weeks  after-  evidence  that 
wards,  claimed  to  reject  it  as  "not  equal  to  sample."  wo/so^wal^ 

The  case  for  the  defendants  was,  that  several  hundred-  ^^"^  only  as 

'  a  means  of 

weight  of  the  bulk  had  been  tested  and  found  not  to  pro-  showing  that 
duce  glass,  but  an  opaque  substance,  and  scientific  witnesses  have  been  ac- 
were  called  to  show  that,  assuming  this  to  be  so,  it  was  im-  ^mp?//and 
probable  that  the  bulk  could  have  been  of  the  same  sub-  *•  question 

1  1111  .1  left  to  the  jury 

stance  as  the  sample,  and  that  the  constituent  elements  was,  whether  it 
must  have  been  different  to^th^Mmphf 

The  contest  in  the  case  was  chiefly  as  to  whether  the 
trial  of  the  bulk  was  fair. 

It  was  not  shown  that  the  alkali  was  wholly  useless  for 
any  purpose. 

Lord  Campbell,  C.  J.  (to  the  jury). — The  question  is 


or  not. 
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1858.        entirely  for  you.      It  is   simply  this,  whether  the    bulk 
corresponded  with  the  sample. 


Saters 


j;-  Verdict  for  the  plaintiff  (a)- 

J  he 
London  and 

BiRMiNOHAM  (a)  The  ruling   wai  upheld  by      wu  refuied.   Sec  the  cate  reported 

FLiNT-GLASi  j|,g  Court  of  Eichcqucr,  and  a  rule      in  the  Uw  Journal,  toI.  27. 

Company.  ^      ' 


NortJiampton,  coram  Coleridge,  J. 

REGINA  ».  COOKE. 

False  pretences.     The  indictment  stated  that  the 


March  2. 
On  an  indict- 


mf  nt  for  ob-      prisoner  was  an  officer  of  a  court  within  the  meaning  of  the 

tmntn^  money    *  ^ 

by  fiiiiii'  pr«-      7  &  8  Vict.  c.  96,  an  act  to  amend  the  law  of  insolvency, 

t(*nc(%  wbich      ,       -  .  .  .  *•   1      i^  !• 

in  oni'  count  bankruptcy  and  executions,  to  wit,  registrar  of  the  Court  of 
bnvVbmrbjT  Record  for  the  borough  of  Northampton,  and  on  the  30th 
•riidiriK  ft  ccr-    March,   184^,  the  net  annual  value  of  his  fees  as  such 

twin  fHl«r  ri'- 

tiirn  of  fri<«  to  registrar,  according  to  an  average  of  seven  years  before  the 
•iotuTofibe      passing  of  the  act,  had  been  and  was  duly  ascertained, 

iIppnirinK Vbnt  *^^^^^*"K  ^^  ^^^  ^^^'  ^^  ^^^  s"™  ^^  '^^^'  ^^'^  ^"^  ^^  divers 

th..  rttwrn  wo.  days  and  times,  to  wit,  the  10th  day  of  August,  1847,  18*8, 

thj-m  i„  Wc»t.  IH-IO,  1850, 1851, 1852, 1853,  1854,  1855  and  1856,  divers 

•"ie'tor'tiM".!  ^"'"'  °f  money,  amounting  to  the  difference  between  the 

«d'«„"Xr:  '''"»""^'»  theretofore  respectively  returned  by  him  as  the 

thcrTTnd  *'"°""*  °^  ^'^  fees  and  emoluments  as  such  registrar  during 

that  tiiey"  on  t'>e  year  between  the  8th  August  and  the  8th  August  next 

drcwup.°»;i  immediately  preceding  such  returns  respectively,  «na  ehe 

SpS  «':„  """"  **^  *1^-  ^^'  had  been  paid  to  and  received  by  him  as 

•uthority  ,0  such  registrar  as  and  for  compensation  to  him  under  and 

Ge'nte S;  «<=cording  to  the  provisions  of  the  said  act.  And  afterwards, 

a  certain  on  the  12th  August,  1857,  he  made  a  claim  for  such  com- 

J~rT«  *  pensation  as  aforesaid,  for  the  year  between  the  8th  August, 

undCTrSlTvict  c  96^  Bt  We»tmin«ter,  the  venue  laid  being  Northamptonshire  :HfW, 
that  thpro  »..  ..I.»',..k<l  .vidence  that  the  false  representation  was  forwarded  from  North- 
ammon  ,h?.  u  w«  ^f  fil.r.nd  frauduU  "  false  pretence-  within  the  statute  =  that  in  effect 
TeConUwU  obtained  b^  mean,  of  the  ™inute,  being  a  mere  matter  of  regulation,  and  not 
rjudicriS  pr  "eeding :  and  that  therefore  the  t^iw  u.«  right,  and  the  indictment  was  sup- 
ported. 
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1856,  and  the  8th  August,  1857,  to  the  Commissioners  of  1858. 
Her  Majesty's  Treasury ;  and  he  then  being  such  registrar, 
in  support  of  his  said  claim,  falsely  and  designedly  pre- 
tended to  them  that  the  fees  and  emoluments  received  by 
him  as  such  registrar,  from  the  9th  August,  1856,  to  the 
8th  August,  1857,  amounted  to  5/.  lis,  and  no  more,  by 
means  of  which  said  false  pretence  he  did  then  and  there 
unlawfully  obtain  from  them,  then  being  such  Commis- 
sioners, the  sum  of  38/.  Ss.  of  the  monies  of  our  Lady  the 
Queen,  whereas  in  truth  and  in  fact  the  fees  and  emolu- 
ments received  by  him  as  such  registrar,  from  the  9th 
August,  1856,  to  the  9th  August,  1857,  amounted  to  a 
much  larger  sum  than  5L  lis.,  to  wit,  100/.,  as  he,  at  the 
time  he  so  falsely  pretended,  well  knew,  against  the  form  of 
the  statute. 

Second  count,  varying  the  statement  of  the  fiilse  pretence 
as  made  of  fees  receivable  on  certain  processes  and  plaints. 
The  third  count  stated  that  the  prisoner  had  made  a  return 
of  his  fees  and  emoluments  as  registrar,  and  which  it  was 
alleged  he  "forwarded"  to  the  Commissioners  who  then 
received  the  same,  and  the  return  was  set  out;  and  the 
count  also  alleged,  that  with  it  the  prisoner  "  forwarded"  to 
them  a  letter,  which  was  set  out  in  terms,  and  described  the 
return  as  a  just  and  true  account  of  all  fees  and  emoluments 
received  by  him  as  registrar,  with  an  affidavit  of  the  truth 
thereof,  and  this  was  assigned  as  the  false  pretence.  Other 
counts  varied  the  statement  in  other  ways. 

Mellor  and  Field  for  the  prosecution. 

Macaulay  and  Hayes,  Serjt.,  for  the  defence. 

The  prisoner's  return  was  proved  to  have  been  received 
in  the  letter,  which  was  dated  in  Northampton,  and  he  had 
sworn  an  affidavit  there  of  its  truth. 

Sir  C.  Trevelyan  proved  the  Treasury  minute  upon  it, 
which  authorized  the  payment  to  the  prisoner  of  the  sum 
he  had  obtained.     On  cross-examination  he  stated  that  it 

VOL.  I.  F  F.F. 
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1B58.  was  the  most  formal  act  which  was  done  in  the  matter,  and 
that  it  was  an  authority  to  the  Paymaster,  a  direction  to 
him  to  pay  the  amount  awarded,  which  was  paid  in  West- 
minster. 

The  venue  laid  being  Northamptonshire. 

Macaulay  objected  that  no  fact  of  the  offence  had  taken 
place  in  Northampton.  The  representation  was  received 
and  acted  upon,  and  the  money  was  paid  upon  it,  in  West- 
minster. 

Mellor. — It  was  written  and  posted  in  Northampton- 
shire (a),  and  tlie  affidavit  was  sworn  there. 

Macaulay. — The  offence  is  obtaining  the  money,  and  is 
not  completed  until  the  money  is  obtained. 

Coleridge,  J. — The  letter  was  written  and  the  affidavit 
sworn  in  Northamptonshire,  and  the  jury  may  infer  that  the 
documents  were  posted  there.  They  are  material  facts  in 
the  case,  and  one  of  the  counts  alleges  the  offence  to  have 
been  in  this,  that  the  prisoner  "  forwarded"  to  the  Com- 
missioners a  representation  which  was  false,  and  which  he 
certainly  may  be  presumed  to  have  "forwarded"  in  North- 
amptonshire.    There  is  reasonable  evidence  that  it  was  so. 

Macaulay  then  objected  that  the  return  and  the  letter 
did  not  amount  to  a  "  false  pretence"  on  which  money  was 
obtamed.  The  statute  6  &  7  Vict.  c.  96,  placed  the  Com- 
missioners in  a  ^Kost-judicial  position,  and  their  minute, 
which  was  the  authority  on  which  the  money  was  obtained, 
was  a  judicial  act,  which  indeed  was  obtained  by  false 
testimony,  but  the  money  was  not  obtained  by  a  false  pre- 
tence. The  Commissioners  have  control  over  the  money, 
and  it  was  the  prisoner's  right  after  obtaining  the  minute 
awarding  compensation. 

Coleridge,  J. — There  is  no  award.  The  legislature,  by 
the  act,  gives  a  right  to  compensation  upon  a  certain  basis. 

(a)  Rex  V.  BurdeU,  4  B.  &  A.  95. 


MIDLAND  CIRCUIT,  21  VICT. 

The  return  and  the  minute  are  mere  procedure  and  matter 
of  regulation — the  means  by  which  the  prisoner  obtained 
the  money.  It  will  be  for  the  jury  whether  the  minute  was 
not  obtained  by  a  belief  in  the  truth  of  the  return.  If  so, 
then  the  money  was  so  obtained. 

Witnesses  were  then  called  to  falsify  the  return. 

Coleridge,  J.  (to  the  jury). — You  must  be  satisfied  that 
the  prisoner  sent  in  the  return  as  a  return  of  all  his  fees  and 
emoluments  as  registrar,  knowing  it  to  be  false,  and  with 
intent  to  deceive  and  defraud  the  Commissioners. 

Verdict,  guilty  (a). 

(a)  Sentence,  a  fine  of  200/.  and  imprisonment  until  paid. 
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Cctermarthen^  coram  Bramwell,  B» 

THOMAS  V.  HARRIS.  SpHngjuizes. 

March  19. 

X  ROVER,  for  cattle  and  other  chattels,  and  trespass  for  Tn  trover  and 

breaking  a  house,  staying  therein  and  disturbing  plaintiff  in  entering  plain- 

his  possession  by  a  public  sale  of  his  goods,  with  a  count  *J^^'*  ^^*J*g"|"^ 

for  money  had  and  received.  ing  and  selling 

_,  1  /.  /  \    *ll  ***«  stock  on 

Fleas :  as  to  the  two  first  counts  (except  as  to  two  cows),  the  farm,  the 

Not  guilty.  ^t"bSh.t 

2.  To  the  first  count,  that  the  goods  (except  the  two  *ye"  before 

*  ®  V  r  the  plaintiff  be- 

cows)  were  not  the  plaintin  s.  came  possessed 

3.  To  the  second  count  (except  as  to  the  two  cows)  that  ^^  \^  ^gj  been 

the  house  and  goods  were  not  the  plaintifi^'s.  assigned  by  the 

^  *^  owner  to  one 

£.  H.,  an  exe- 
cutrix, who  had  subsequently  assigned  to  the  defendant  all  the  personal  estate  she  took 
under  the  will ;  the  question  left  to  the  jury,  he  having  seized  a  year  afterwards  and  taken 
stock  not  in  the  bill  of  sale,  was,  whether  the  debt  was  due  to  the  executrix,  and,  if  not,  then 
the  plaintiff  was  entitled  to  recover  not  merely  the  value  of  the  goods,  and  compensation 
for  the  injury  sustained,  but  damages,  taking  all  the  circumstances  into  consideration. 

f2 
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1858.  4.  To  the  same,  leave  and  licence. 

5.  As  to  the  last  count  (except  23L  lOs.)  never  indebted. 

6.  As  to  the  residue,  payment  into  Court  of  2SL  lOs. 
The  particulars  claimed  207/.  under  the  first  count,  as 

the  amount  of  stock  sold  under  a  bill  of  sale. 

In  January,  1854,  the  defendant's  &ther,  Richard  Hairis, 
died,  leaving  his  widow,  Eliza  Harris,  executrix. 

In  June,  1855,  Abbott,  who  held  a  ferm,  assigned  the 
stock  to  Eliza  Harris,  in  consideration  of  455Z.,  with  power 
to  sell. 

In  April,  1856,  Eliza  Harris,  the  executrix  of  Richard 
Harris,  by  indenture  between  her  and  the  defendant  (her 
son)  reciting  the  will  of  Richard  Harris,  by  which  he 
bequeathed  the  residue  of  his  personal  estate  and  effects 
to  her  and  her  son  (the  defendant),  had  assigned  to  the 
defendant,  in  consideration  of  300/.  paid,  and  also  an 
annuity  for  life,  "  all  her  personal  estate  and  effecte,  and 
monies  and  premises,  whether  legal  or  equitable  interest, 
bequeathed  to  her  under  the  will,  with  power  to  him,  on 
her  behalf,  to  sue  for  and  recover  and  receive  all  monies 
due  to  her  under  the  will." 

In  August,  1856,  Abbott,  who  occupied  the  farm,  sold 
the  stock  on  it  to  the  plaintiff  for  2001 

On  the  2nd  November,  1857,  the  defendant  claimed. 

On  the  3rd  November  the  plaintiff  gave  him  notice  that 
the  stock  was  his,  and,  in  vain,  asked  accounts  of  the  debt 

On  the  17th  November  the  bailiffs  took  possession. 

On  the  28th  the  defendant  issued  an  advertisement  for 
a  sale  by  auction  on  the  premises;  and  on  the  1st  De- 
cember  the  stock  was  all  sold,  with  the  growing  crops. 

The  plaintiff  was  present  at  the  sale,  and  endeavoured 
to  arrange  with  the  defendant,  who  demanded  140/.  The 
goods  sold  for  207/. 

It  was  admitted,  that  the  plaintiff  must  have  a  verdict 
for  80/.  15#.,  which,  deducting  also  the  231.  paid  into  Court, 
left  102/.  17«.,  the  balance  of  the  value  of  the  stock. 
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There  were  circumstances  in  the  manner  of  seizure,  &c. 
which  went  as  matter  of  aggravation ;  as,  that  the  bailiffs 
were  in  possession  thirteen  days ;  and  that  the  plaintiff 
could  never  get  any  accounts  as  to  the  original  debt. 

Bramwell,  B.  (to  the  jury). — The  question  is,  whether 
the  debt  was  due  to  Eliza  Harris,  the  executrix.  If  not, 
then  the  deed  did  not  pass  the  debt  secured  by  the  bill  of 
sale,  and  the  goods  which  it  assigned,  to  the  defendant. 

If  so,  then  the  plaintiff  is  entitled  to  damages ;  and  not 
only  for  the  value  of  the  stock  and  goods,'  and  for  the  seizure 
of  the  crops,  &c.,  which  it  was  not  only  unlawful  but  wilfully 
wrongful  to  sell,  and  compensation  for  the  injury  sustained 
through  his  being  thus  treated,  and  for  the  sale  by  auction 
on  his  premises,  but  damages  for  the  wrong^  taking  all  the 
circumstances  into  consideration. 

Verdict  for  the  plaintiff  for  182Z.  1&. 
beyond  the  sum  paid  into  Court, 
and  250/.  for  damages  (a). 


1858. 


(a)  The  case  wu  moved,  but 
the  ruling  was  upheld,  and 'a  rule 
Rtti  was  only  granted  as  to  the 
question  whether  the  damages  were 


excessive.  The  Court,  on  argu- 
ment, hesitated,  and  suggested  a 
reduction  of  100/.,  which  was 
agreed  to. 


Montgomeryshire^  coram  Crompton,  J. 

REGINA  V.  JOHN  DAVIES.  Lent  Auiui. 

^-p  March  10. 

JL  HE  prisoner  was  indicted  under  7  Will.  4  &  1  Vict.  On  an  indict- 

c.  62,  8.  3,  and  7  &  8  Vict  c.  62,  s,  1,  for  maliciously  setting  "owty  seTtiig 

fire  to  a  builcU 
ing,  it  is  not  necessary  to  prove  actual  ill-will  in  the  prisoner  towards  the  owner;  and  In 
order  to  justify  a  jury  in  acquitting  a  prisoner  on  the  ground  of  insanity,  they  must  believe 
that  he  did  not  know  right  from  wrong ;  but  if  they  find  that  the  prisoner,  when  he  did  the 
act,  was  in  such  a  itate  of  mind  that  he  was  not  conscious  that  the  effect  of  it  would  be  to 
injure  any  other  person :  Heldt  per  Crompton,  J.,  that  thia  will  amount  to  a  ffeneral  verdict 
of  Not  Guilty. 


Joun  Datici, 
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1858.        fire  to  a  hovel  of  Evan  Hughes,  with  intent  to  injure  the 
«  said  Evan  Hu^Iies. 

9,  The  prosecutor  proved  that  t}ie  prisoner  had  been  lodging 

in  his  bouse  for  about  two  months  previous  to  the  fire. 
That  he  (prosecutor;  had  been  from  home  on  the  day  in 
question,  and  on  his  return  found  the  hovel  in  flames  and 
the  prisoner  trying  to  extinguish  them.  On  cross-exami- 
nation, he  said,  that  during  the  time  the  prisoner  had 
lodged  with  him,  he  often  seemed  in  a  very  low  way.  That 
the  prisoner  and  he  were  always  on  very  good  terms.  In 
answer  to  the  Judge,  he  said  he  could  not  say  whether  the 
prisoner  was  or  was  not  in  his  right  mind. 

The  sister  of  the  prosecutor  gave  similar  evidence  as  to 
the  circumstances  of  the  fire.  On  cross-examination,  she 
stated  that  she  had  not  noticed  that  the  prisoner  had  been 
in  low  spirits,  but  she  had  not  taken  particular  notice  of 
him.  In  answer  to  the  Judge,  she  said  she  saw  nothing  in 
the  prisoner  which  led  her  to  think  that  he  did  not  know 
right  firom  wrong. 

A  police  constable  proved  that  the  prisoner  met  him 
a  few  days  after  the  fire.  Prisoner  asked  him  if  he  had 
found  out  who  caused  the  fire.  Witness  said — **  Not 
exactly."  Prisoner  said,  "  It  is  easily  found  out"  Witness 
said,  "  Do  you  suppose  it  was  one  of  the  inmates  of  the 
house r  Prisoner  said  "Yes,"  and  immediately  added— 
"  I  am  the  man,  it  is  no  use  blaming  anyone  else."  Wit- 
ness said,  "  How  came  you  to  do  it  Were  not  Mr.  and 
Miss  Hughes  kind  to  you  ?"  Prisoner  answered  that  they 
were,  but  that  he  had  lost  his  wife;  had  no  home  to  go  to, 
and  did  not  know  what  to  do.  That  he  had  tried  to  hang 
himeelf  twice,  and  then  set  fire  to  the  hovel.  On  cross- 
examination,  the  witness  stated  that  the  prisoner  also  told 
him  that  he  had  tried  to  hang  himself  on  a  tree  about  fifty 
yards  from  the  hovel,  and  then  had  set  fire  to  the  tree.  In 
answer  to  the  Judge,  the  witness  said  that  he  had  examined 
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the  tree  in  question,  which  had  since  been  felled,  and  it        185B. 
appeared  to  have  been  set  fire  to.  rT^^^*^ 

A  witness,  called  on  behalf  of  the  prisoner,  stated  that  ©. 

he  had  known  the  prisoner  for  some  years.  That  he  was 
at  times  in  an  excited  state  of  mind,  and  did  not  appear  to 
know  what  he  was  about.  That  when  he  was  not  in  this 
state  he  was  a  very  steady  man  and  kindly  disposed  towards 
his  neighbours.  That  the  prboner's  wife  had  died  sud- 
denly some  time  before  he  went  to  lodge  in  the  prosecutor's 
house ;  that  her  death  had  a  great  effect  upon  his  mind,  and 
for  a  considerable  time  after  her  death  he  did  not  appear  to 
know  what  he  was  doing.  Witness  believed  that  at  times 
he  was  out  of  his  mind. 

M*Intyre,  for  the  prisoner,  contended,  that  before  the 
jury  could  convict  the  prisoner  they  must  find  that  he  was 
actuated  by  malicious  feelings.  That  the  prisoner  might 
not  really  have  set  fire  to  the  hovel,  but  accused  himself  in 
consequence  of  being  in  a  reckless  depressed  state  of  mind. 
Or  that,  if  he  did  set  fire  to  it,  he  did  so  whilst  in  a  state  of 
temporary  insanity. 

Crompton,  J.— It  is  not  necessary  for  the  prosecution  to 
prove  express  malice  in  the  prisoner.  Malice,  in  this  case, 
does  not  mean  that  he  had  a  particular  spite  against  the 
prosecutor.  If  a  man  being  in  his  right  mind  burns  pro- 
perty  belonging  to  another,  a  jury  ought  to  infer  malice 
from  the  act  itself.  Do  you  find  that  the  prisoner  set  the 
place  on  fire  ?  If  you  do,  are  you  of  opinion  that  he  knew 
right  from  wrong  ?  It  is  not  sufficient  that  you  should  think 
that  he  did  it  from  being  in  a  reckless  depressed  state  of 
mind.  You  must  find  that,  from  mental  disease,  he  did  not 
know  right  from  wrong.  There  seems  to  me  very  little 
evidence  to  prove  that.  His  statement  about  the  tree, 
which  appears  to  be  true,  is,  however,  a  circumstance  for 
you  to  take  into  consideration  in  determining  his  state  of 
mind.  There  is  no  evidence,  except  his  own  statement  to 
the  constable,  that  he  did,  in  fact,  set  fire  to  the  hovel. 


Ti  CAiES  CX  TEE 

v/:  4<v-  >  If  v>,  ^.:  rjt  kr.  ir  rlz^.t  £r  n  ^m^  ?  T>ie  Let 
rrjif,  :^,  •»*.*  a'.V:rr.;'l'j  to  eTtlr-^l/*  Lie  £r»,  d.es  n-o€ 
A^-i*^*-*'.  7  ♦'.'xTT  Ir^t  r.e  d.i  ::■'€  ca:!**  ;t,  cr  tLii  be  did 
fx^  irr.-w  r'T^-t  fr'.::;  wr.r.z  «^r.€-::  he  dli  i^  He  HiLrhi 
r^'*-  <',«'^  %<i,  rr-ai>. >.-•>.  in  the  5€r.^  I  h-^ve  exf  1-JDed  lo 

»*."fi   },;»T*r  r'-p^.'/rd   ar.i  tried   lo   prevezt  the  injurious 

T;^  j  ^rr,  jn  U.e  fir%t  iniUnce,  found  the  prisoner  not 
^/.•r,  '/ri  tr.e  yrr^rHiA  of  insanity:  but,  in  answer  to  the 
^'•'^'7.*'*  W''if  tJ.ait  they  thought  the  prisoner  was  in  such 
M  nfjkte  fA  tuiiA  tf^t  he  did  not  know  that  the  efiect  of 
\AirhtfB((  titu  ii^/rel  would  be  to  injure  any  other  person. 

CfcOMrTO?r,  J. — That  m  a  Terdict  of  Xot  guilty. 

JUazan  ftn  tfie  prosecution. 

M*Intyrt  Ujt  tfie  prisoner. 


CfiesUr,  coram  Bramwell,  B. 
%f»1r''  REOINA  V.  JAMES  ROWLAND  {a). 

tn«  ^I«r1i'«  X  H  f  H  «ra»  an  indictment  for  perjury,  alleged  to  have  been 
nnmi  ^yywi  cjmitmiUui  on  the  hearing  of  a  plaint  in  the  County  Court 
*nwU\u^k!^m  *^  NftMtwicli,  between  a  person  named  Hulse,  and  the  pri- 
^'n'/trMiX  •""^'''  ^'*^^  ^^*  ^'^^  plaintiff  in  the  action. 
llrifHy  r*mrt«  Mtfftjan  LUnjd,  for  the  prosecution,  called  the  assistant- 
Ah,  P  Ik  10       clerk  of  tlic  Nantwich  County  Court,  to  prove  the  proceed- 

ill*  l«M(,  nm\      »»K»  >"  t"ttt  Court  on  the  heanng  of  the  plaint. 

Ilnfrnfor*  itt«  t,r,«,. 

«i»lyi.v(iUiMnor       Vaiujfuin  Wtlltams,  for  the  defence,  objected,  that  by  the 

Kiily  (?*uM.  '  •  •  ^'^  W'ction  of  the  County  Courts  Act,  9  &  10  Vict.  c.  95, 
tlici  proper  courMC  to  be  adopted  in  such  a  case  was  to  pro- 
duce the  cl(;rk*H  book,  or  a  copy  having  the  seal  of  the 

(a)  Reported  by  F.  Brandt,  Esq. 
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Court,  and  purporting  to  be  signed  and  certified  as  a  true 
copy  by  the  Clerk  of  the  Court 

Morgan  Lloyd, — This  section  is  merely  permissive. 

Bramwei<l,  B.— I  have  already  ruled  elsewhere,  that 
the  only  mode  of  proving  the  proceedings  in  a  County 
Court  is  that  pointed  out  by  Mr.  Williams.  This  is  a 
penny-wise  and  pound-foolish  result  of  the  new  scale  of 
allowances.  If  Counsel's  opinion  on  the  evidence  to  be 
adduced  could  have  been  taken  before  this  case  came  here 
for  trial,  the  proper  evidence  would  have  been  forthcoming, 
but  the  expense  attending  that  course  would  not,  I  suppose, 
have  been  allowed,  and  therefore,  in  order  that  there  may 
not  be  a  miscarriage  of  justice,  this  case  must  be  adjourned 
until  to-morrow,  and  in  the  meantime  the  proper  certificate 
must  be  sent  for. 
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York,  coram  Bj/les,  J. 
REGINA  V.  MOORE. 

^—  Spring  J uites, 

JL  HE  prisoner  was  indicted  for  forging  a  receipt  for  money.  In  a prosecu- 
Another  count  in  the  indictment  charged  the  prisoner  with  ^nd  utterly? 
uttering  the  receipt  knowing  it  to  be  forged.  receipt  know- 

The  prosecutor  had  been  in  the  habit  of  writing  his  name  forged,  it  was 

,  ,  .  ,  proposed  to 

on  receipt  stamps  as  acquittances,  and  attaching  these  re-  give  in  evi- 

ceipt  stamps  so  signed  to  acknowledgments  of  having  re-  actTof^forgery 

ceived  various  sums  from  the  prisoner.     In  an  accounting  ^X  *^®  P'*: 

*  °  Boner,  against 

With  the  prosecutor  the  prisoner  produced  an  acknowledg-  the  same  pro- 

ment  of  having  received  50/.,  to  which  one  of  these  receipt  dcnce  of*guilty 

knowledge,  on 
the  count  for  receiving.  It  was  objected  that  they  could  only  be  given  in  evidence  if  they 
were  forgeries,  and  there  was  no  evidence  of  that,  without  first  asking  the  jury  to  find  them 
so,  which  was  not  the  issue  they  had  to  try.  Held,  by  Bylest  J.,  after  consulting  Martin,  B., 
that  the  whole  evidence  must  be  confined  to  the  document  they  were  proceeding  upOD| 
without  at  all  trenching  upon  the  rules  as  to  uttering  in  other  cases. 
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1858.  stamps  was  attached,  bearing  the  signature  of  the  prosecutor 
and  dated  the  ^th  of  July,  1854.  The  prosecutor  having 
no  account  of  having  received  this  sum  of  50/.  refused  at 
first  to  admit  its  receipt,  but  ultimately,  through  an  arbi- 
trator, agreed  to  admit  the  payment  to  him  of  this  sum  by 
the  prisoner  on  the  receipt  being  given  up.  This  was 
acceded  to,  and  the  receipt  given  up.  It  was  then  found 
that  the  receipt  bore  date  before  the  particular  receipt 
stamp  used  had  been  issued  by  the  Stamp  Office.  This 
led  to  inquiry,  and  it  was  ascertained  that  the  adhesive 
stamp  had  been  removed  from  another  receipt  and  attached 
to  the  receipt  in  question,  which  constituted  the  forgery 
charged  in  the  first  count  of  the  indictment. 

It  was  proposed  on  behalf  of  the  prosecution  to  give  in 
evidence  other  receipts  alleged  to  be  similar  forged  receipts 
by  the  prisoner,  but  not  proved  to  be  so,  the  prosecutor 
stating  merely  that  he  had  never  received  the  money  for 
which  the  receipts  purported  to  be  acquittances,  as  evidence 
of  guilty  knowledge  in  support  of  the  second  count  of  the 
indictment. 

Price,  for  the  prisoner,  submitted  that  these  receipts 
could  only  be  given  in  evidence  if  they  were  forgeries ;  and 
in  the  absence  of  proof  that  they  were  so,  they  could  only 
be  given  in  evidence  by  asking  the  jury  the  previous  ques- 
tion, were  these  receipts  forgeries,  which  was  not  the  charge 
they  were  trying. 

His  Lordship  said  he  would  consult  Mr.  Baron  Martin 
on  the  point  On  his  return  to  the  Court  from  the  ad- 
joining Court, 

His  Lordship  said,  Mr.  Baron  Martin  entirely  agrees 
with  me  that  the  whole  evidence  must  be  confined  to  the 
document  of  the  27th  of  July,  which  is  the  document  pro- 
ceeded upon,  without  at  all  trenching  upon  the  rule  as  to 
uttering  in  other  cases. 

Overend  and  Maule  for  the  prosecution. 

Price  and  West  for  the  prisoner. 
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Liverpool,  coram  Martin,  B. 
REGINA  V.  CHRISTIE. 

^^  spring  Anizu. 

xHE  prisoner,  John  Anderson  Christie,  was  indicted  for  Right  of  reply 
the  wilful  murder,  on  the  high  seas,  of  Francisco  Roderigo,  JJJ^  crowiu 
on  the  1st  of  November,  1857.  ?ma/e"d  fha!  he 

The  facts  were,  that  the  prisoner  was  master  of  a  ship  thought  it  a 
called  the  Elizabeth,  on  a  voyage  from  Old  Calabar,  on  the  and  that  hcT' 
coast  of  Africa,  to  Liverpool,  and  the  deceased  was  an  able  SerighTto?he 

seaman  on  board  the  ship.      The  prisoner,  by  repeated  Attorney-Ge- 
neral of  Eng- 
beatings  and  kickings  of  the  deceased,  reduced  him   to  land  in  person. 

such  a  condition  that  he  died  on  the  voyage  home.  The 
defence  set  up  was,  that  he  died  of  scurvy ;  but  the  me- 
dical men  who  heard  the  case  were  of  opinion  that  even  if 
he  had  scurvy  the  beatings  and  kickings  were  likely  to 
accelerate  his  death. 

The  prosecution  was  ordered  by  the  Board  of  Trade, 

Bliss,  Q.C.  (Attorney-General  for  the  County  Palatine), 
Edward  James,  Q.C,  and  Aspinall,  for  the  prosecution. 

Tindal  Atkinson,  Scott  and  Littler  for  the  defence. 

At  the  close  of  the  case  for  the  prosecution, 
The  Attorney- General  announced  his  intention  of  insist- 
ing on  his  right  of  reply  on  behalf  of  the  Crown.     The 
prosecution  was  directed  by  the  Treasury,  and  he  appeared 
as  Attorney-General  of  the  County  Palatine. 

Martin,  B.  —  I  shall  certainly  not  concede  you  the 
right  of  reply.  I  shall  confine  that  right  to  the  Attorney- 
General  of  England  in  person.  I  think  it  a  bad  practice, 
and  that  a  prosecution  on  the  part  of  the  Crown  should  be 
conducted  like  any  otlier  prosecution. 

Atkinson  then  addressed  the  jury  for  the  defence,  and 
the  prisoner  was  found  guilty  of  manslaughter  and  sentenced 
to  penal  servitude  for  life. 
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^'^^'^^  Coram  Bytes j  J. 

BLAKEMORE  t).  The  LANCASHIRE  AND  YORK- 
SHIRE  RAILWAY  COMPANY. 

Cirriefiare  XHIS  WES  an  action  for  not  carrying  and  delivering  a 
Tey  withnw-'  quantity  of  potatoes  from  Freshfield,  in  Lancashire,  to 
dUio^^^^f     WiJdc'*^l>   i"   Staffordshire,  within  a  reasonable    time, 

their  courfc  of  whereby  the  potatoes  fermented  and  became  rotten  and 
buiineM  U  in-  .  . 

conititent  with  Worthless, 

»twi^toan         '^^^  ^^  ^^^^  ***  ^^^  potatoes  were  placed  on  the 

M:tion  against    truclcs  of  the  defendants  at  Freshfield  on  a  Tuesday  after- 

them  for  da- 

inagea  arising    noon,  and  ought  in  due  course  to  have  arrived  at  Wilden- 

they  earned  at  ^^^f  '^^  Staffordshire,  next  day;   but  they  did  not  in  fact 

the  ordinary  arrive,  owincc  to  obstructions  on  the  defendants*  line  of  rail- 
rate  in  which  '  ^ 

they  conducted  way,  Until  the  following  Friday  morning,  when  they  were 
spoilt  by  the  fermentation  they  had  undergone. 

A  witness  was  called,  by  whom  the  defendants  proposed 
to  prove  that  the  line  was  blocked  up  at  Wigan  by  trucks, 
that  the  trucks  containing  the  potatoes  could  not  get  on, 
and  that  this  frequently  happened,  and  was  the  usual  course 
of  business,  as  there  were  not  sidings  enough  for  the  traffic ; 
and  that  the  plaintiff  had  the  means  of  knowledge,  and  must 
be  taken  to  have  known  this  fact. 

Byles,  J.,  thought  the  evidence  immaterial. 

MeWsh,  for  the  defendants,  submitted,  as  a  question  of 
law,  that  the  defendants  had  a  right  to  make  any  regula- 
tions they  pleased ;  that  a  carrier  was  not  bound  to  carry 
at  any  particular  rate  of  speed,  he  might  go  at  two  miles  an 
hour,  or  at  ten  miles,  or  at  twenty,  provided  he  conveyed 
in  the  ordinary  course  of  business. 

Byles,  J. — Or  at  an  inch  an  hour? 

Memsh.-~Yes. 

Byles,  J. — I  shall  tell  the  jury  that  a  carrier  is  bound  to 
convey  with  reasonable  expedition. 
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Mellish. — Does  your  Lordship  rule  that  the  ordinary 
course  of  business  is  to  be  excluded  ? 

Byles,  J. — No.     I  shall  hold  that  they  are  bound  to  ^"jj^ 

carry  with  reasonable  expedition,  and  if  their  course  of    Lancashire 

.   ,  ,1  J.    .  .      .  AND 

business  is  inconsistent  with  reasonable  expedition  it  is  no    Yorkshirb 
.      .1  ..  Railway 

answer  to  the  action.  Company. 

The  plaintiff  obtained  a  verdict  for  75Z.  damages. 
Hill,  Q.C.,  and  Wheeler,  for  the  plaintiff. 
Monk,  Q.C.^  and  Mellish,  for  the  defendants. 


REGINA  V.  LENG  and  others. 

lY  ILLIAM  LENG  was  indicted,  along  with  others,  for  A  previous 

a  highway  robbery  at  Leeds.     He  was  convicted,  and,  on  viction  which, 

the  part  of  the  prosecution,  it  was  proposed  to  give  in  evi-  ^^1^^**^  V26^ 

dence,  in  support  of  a  charge  of  a  previous  conviction  in  »•  7,  is  required 

the  indictment,  a  summary  conviction  of  a  felony  before  byaceniBed 

justices,  under  the  provisions  of  the  18  &  19  Vict.  c.  126.  qu^^'g^'prooTof 

A  certificate  of  the  previous  conviction  of  the  prisoner  !^*  prisoner's 

*  ^  *  ^         identity,  as 

William  Leng  was  then  produced  and  read  in  the  hearing  under  the  7  & 
of  Mr.  Page,  the  governor  of  the  Leeds  Borough  Gaol,  g,  n,  which    ' 
who  produced  a  warrant  of  commitment  signed  and  sealed  rgJ^ecTaUt^**" 
by  two  justices  of  the  borough  of  Leeds,  under  which  he  Btood  before. 
11  .11  .  .1.  1  1111.  The  identity 

had  received  the  prisoner  into  his  custody,  and  had  kept  may  be  proved 

him  to  hard  labour  for  two  calendar  months.     Mr.  Page  from^which^a 
proved  that  the  names  of  the  magistrates  appended  to  the  J"»7  ^ay  <l™w 

*  .  .  .  /»  n  ^"®  conclusion 

warrant  were  the  same  as  those  recited  in  the  certificate  of  that  he  is  the 
previous  conviction.     He  was  not  present  at  the  previous  named  ilTthe 

conviction  of  the  prisoner.  certificate,  al- 

'^  though  no  wit- 

Byles,  J.— The  17  &  18  Vict  c.  126,  s.  7(a),  enacts  how  ^^^".^""j™ 

his  trial. 
{a)  The  7th  sect,  of  the  18  &  19      or  a  duplicate  of  a  certificate  of 

Vict.  c.  126,  is  as  follows :— "The      dismissal,  with  the  written  charge, 

justices    adjudicating    under    this      the  depositions  of  the  witnesses  for 

Act  shall  transmit  the  conviction,      the  prosecution  and  for  the  defence. 
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you  are  to  prove  a  previous  conviction.  You  are  to  prove 
it  by  a  certified  copy.  Then  the  7  &  8  Geo.  4,  c.  28,  s.  1 1, 
remains  as  it  stood  before.  You  must  still  prove  the  iden- 
tity of  the  ofi^der  under  the  latter  statute.  The  result  of 
the  two  statutes  is^  there  must  be  a  certificate  of  a  previous 
conviction,  and  proof  of  the  identity  of  the  ofifender.  Proof 
of  the  identity  when ;  at  the  bar  when  tried,  or  when  in 
custody  afterwards  ? 

West  for  the  prosecution. — The  evidence  I  propose  to 
give  is,  that  this  prisoner  was  brought  to  the  Leeds  Bo- 
rough Gaol  under  the  warrant  produced,  which  is  signed 
by  the  same  magistrates,  bearing  the  same  date,  having  the 
same  names  of  prosecutor  and  prisoner,  and  for  the  same 
ofience ;  and  that  the  same  kind  and  duration  of  punish- 
ment was  imposed  under  that  commitment  as  is  recited  in 
the  certificate  of  conviction.     He  cited  Reg.  v.  Crofts  (a). 

Byles,  J. — That  case  is  very  strong  in  your  favour,  and 
I  think  what  you  offer  as  proof  of  identity  is  very  cogent 
evidence  to  go  to  a  jury. 

His  Lordship  then  left  this  evidence  to  the  jury,  upon 
which  they  found  him  guilty  of  having  been  previously 
convicted. 

West  and  Austin  for  the  prosecution. 

The  prisoners  were  not  defended. 


and  the  statement  of  the  accused, 
to  the  next  Court  of  General  or 
Quarter  Sessions  for  the  county  or 
place,  there  to  be  kept  by  the  pro- 
per officer  among  the  records  of 
the  court :  and  a  copy  of  such  con- 
viction or  of  such  certificate  of  dis- 


missal, certified  by  the  proper  officer 
of  the  court,  or  proved,  to  be  a  true 
copy,  shall  be  sufficient  evidence 
to  prove  a  conviction  or  dismissal 
for  the  offence  mentioned  therein, 
in  any  legal  proceeding  whatever.*" 
(a)  9  Car.  &  Payne,  219. 
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1B58. 
Coram  Parke,  B.  v^^n--^*/ 

REGINA  V.  CASSIDY. 

March. 

In  this  case,  the  Counsel  for  the  prosecution  (Wheeler)  Counsel  for  the 

refusing  to  call  a  witness,  whose  name  was  on  the  back  of  not  bound  to 

the  indictment,  and  the  Counsel  for  the  prisoner  (Sowler)  ^^^^^\^}^ 

contending  that,  according  to  the  usual  practice,  he  ought  back  of  an  in- 

,  _  dictment.    He 

in  fairness  to  do  so,  two  questions  arose: — 1st.  Is  a  pro-  may  use  his 

secutor  bound  to  call  every  such  witness  ?    2ndly.  If  he  is  burmiS"have ' 
not,  and  the  prisoner  then  calls  the  witness,  has  the  prose-  ***«  witnesses 

'  ^  ^  ^  m  attendance, 

cutor  the  right  both  to  cross-examine  and  to  reply  ?  If  the  prisoner 

wishes  to  have 
On  the  first  question,  Parke,  B.,  said,  that  certainly  the  a  witness  called, 

/•        1  11    1  •  1   when  not  called 

usual  course  was  for  the  prosecutor  to  call  the  witness,  and  for  the  prose- 

if  he  declined  to  examine,  the  prisoner  might  cross-examine  ^Un^  be- 

him.     He  thought,  however,  the  practice  did  not  stand  conges  his  wit- 

^     '  .      .   ,  nesa,  and  the 

upon  any  very  clear  or  correct  principle,  and  was  supported  counsel  for  the 

only  on  the  authority  of  single  Judges  on  criminal  trials,  S^n^  have  the 
and  he  should  therefore  follow  what  he  considered  the  "g^t  *<>  reply, 
correct  principle,  that  the  Counsel  for  the  prosecution 
should  call  what  witnesses  he  thought  proper,  and  that,  by 
having  had  certain  witnesses  examined  before  the  grand 
jury  whose  names  were  on  the  back  of  the  indictment,  he 
only  impliedly  undertook  to  have  them  in  Court  for  the 
prisoner  to  examine  them,  as  his  witnesses ;  for  the  prisoner, 
on  seeing  the  names  there,  might  have  abstained  from  sub- 
poenaing them.  He  would,  therefore,  follow  the  course 
said  to  have  been  pursued  by  Campbell,  C.  J.,  in  a  case 
before  him  the  last  time  he  was  at  Lancaster,  who  ruled 
that  the  prosecutor  was  not  bound  to  call  such  a  witness, 
and  that  if  the  prisoner  did  so  the  witness  should  be  con- 
sidered as  his  own. 

The  prisoner's  counsel  then  remarking  that  Cresswell,  J., 
had,  he  believed,  acted  differently,  the  learned  Baron  said, 
he  would  go  and  obtain  the  opinion  of  his  brother  Cress- 
well.     On  his  return  into  Court,  the  learned  Baron  said, 
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1858.  that  Mr.  Justice  Cresswell  informed  him  he  had  always 
allowed  the  prosecutor  to  take  his  own  course  in  such  cir- 
cumstances, without  compelling  him  to  call  the  witness  if 
he  did  not  think  fit  to  do  so,  and  that  he  entirely  agreed 
with  what  he,  Mr.  Baron  Parke,  proposed  to  do.  Therefore 
the  witnesses,  if  called  by  the  prisoner,  must  be  considered 
his  witnesses,  as  much  as  those  subpoenaed  and  called  by 
him  (a). 

(a)  This  point  has  been  before  case  as  one  likely  to  be  useful  to 

decided  before  this  case  arose ;  but  tlie  profession.  See  Rrg.  v.  Wood- 

as  the  decision  does  not  appear  to  head,  2  Car.  &  Kir.  520. 
be  much  known,  we  report  this 


Coram  Martin,  D, 
^    ,  REGINA  r.  MURRAY. 

March, 

On  the  trial  of    J[  HE  prisoner  Thomas  Murray  was  a  witness  in  behalf  of 
one  B.y  charged 

with  a  garrotte  Michael  Brennan,  who  was  charged  before  the  justices  at 

on  thi?i?th  of    Rochdale  Petty  Sessions  with  having  violently  garrotted  and 

February  last,    robbed  One  Richard  Wainwright  in  a  railway  carriage  at 

cross-examined  Walsden  On  the  11th  February  last 

tber  he  had    "       After  the  prosecutor  Wainwright  had  given  his  evidence  in 

eve^ng*before  support  of  the  charge,  Brennan  proceeded  to  cross-examine 

the  robbery       him  as  to  whether  he  had  not  been  in  company  with  him- 

along  with  one        i/t,m,  ••rj-i  .i 

M.,  and  pro-      self  and  Murray  m  Manchester  on  the  previous  day,  and 

to  commit  a"  ^^  Called  the  prisoner  Murray,  who  swore  that  Wainwright 
burglary  at  his  ^^d  accosted  him  while  in  company  with  Brennan  at  a 

uncle  s  bouse  ^      "^ 

atTodmorden.  beer-shop  on  the  evening  of  the  10th  February,  and,  after 

denying  this,  telling  him  that  he  was  in  distressed  circumstances,  said  he 

c**ned^M*"^'^h'  ^^^  ^  J^^  ^^^  \i^vci,  and  proposed  that  he  should  assist  him 

witness,  who  (Wainwright)  to  break  into  his  uncle's  house  at  Todmorden, 

did  meet  the  where  they  would  find  ^00/.  to  300Z.  easily  accessible  to 

prosecutor 

along  with  the  prisoner  the  night  before  the  robbery,  and  that  the  prosecutor  did  propose  to 
them  io  commit  a  burglary  at  his  uncle's  house  as  stated.  On  the  trial  of  M.  for  perjury, 
Martin,  B.,  doubted  whether  this  evidence  was  material  on  the  trial  for  the  robbery.  After 
consulting  with  ByUt,  J.,  his  Lordship  held,  that  the  evidence  was  not  material,  and  there- 
fore that  the  prisoner's  false  swearing  did  not  amount  to  perjury  in  law,  and  ordered  the 
prisoner  to  be  discharged. 
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them.     Brennan  was  found  guilty  and  convicted  at  these        1858 
assizes  of  the  above  charge,  and  Murray  was  now  indicted 
for  perjury. 

John  Cross,  for  the  prosecution,  insisted  that  the  evidence 
of  the  prisoner  Murray  became  material  at  the  inquiry  be- 
fore the  justices,  though  on  a  collateral  fiict,  inasmuch  as  it 
most  seriously  affected  the  testimony  of  the  prosecutor 
Wainwright.  It  might  not  relate  to  the  actual  charge,  but 
it  tended  very  materially  to  throw  discredit  upon  the  credi- 
bility of  Wainwright,  upon  whose  evidence  the  case  mainly 
rested.  He  cited  The  Queen  v.  Lavey(a)  and  Reg.  v. 
PhiUpots{b). 

The  learned  Judge  doubted  whether  a  charge  of  perjury 
could  be  founded  upon  any  false  statements  which  were  not 
relevant  to  the  case  in  which  those  statements  were  made, 
or  that  would  not  have  been  received  in  evidence,  if  true. 
In  this  case  the  prisoner's  statement  appeared  to  be  totally 
irrelevant,  and  consequently  not  material  in  order  to  sup- 
port the  present  charge  of  perjury. 

His  Lordship,  having  consulted  Mr.  Justice  Byles,  said 
that  his  learned  brother  concurred  with  him  in  the  view  he 
had  taken,  that  the  ofience  did  not  amount  in  law  to  "  per- 
jury;" that  the  false  swearing  was  in  a  matter  immaterial  to 
the  inquiry  before  the  justices,  and  what  the  prisoner  had 
said  had  nothing  to  do  with  the  assault  and  robbery.  No 
doubt  it  was  as  clear  a  case  of  moral  perjury  as  any  man 
could  possibly  commit. 

The  prisoner  was  then  discharged. 

(a)  3  Car.  &  Kir.  26.  (6)  2  Den.  C.  C.  302. 
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1857. 


Coram  Watson^  B. 


HOMES  V.  KIDD. 

Sum,  Jitizet.        . 

In  an  action      ^CTION  On  a  bill  of  exchange,  dated  9th  February, 
XLlgehf     1857,  drawn  by  one  Watson  on  the  defendant  for  310/., 

drawer  against   payable  ten  days  after  date,  and  indorsed  to  the  plaintiff. 

acceptor,  a  plea  *^  ^  ^  ^  '^ 

that  the  drawer       Pleas:    1st,  denying  the  acceptance;   2nd,  denying  the 

deposited^whh    indorsement ;  3rd,  as  to  272/.,  that,  before  the  indorsement 

for"th"pa''yraen^  ^^  acceptance,  the  defendant  applied  to  Watson,  the  drawer, 

ofthe  bill,  and   to  advance  him  300/.,  which  he  agreed  to  do,  upon  the 

its  amount,        tetms  that  the  defendant  should  accept  the  said  bill  of 

b?ll  waVin-^      exchange  and  deposit  with  Watson  a  policy  of  insurance 

dorsedbybim    on  the  life  of  the  defendant,  and  certain  canvass,  the  pro- 

to  the  plaintiff  #.  i  '  r 

without  value     perty  of  the  defendant,  of  great  value,  as  security  for  the 
and  overdue 
(and  subject 
to  the  equity, 
that  the  pro- 
ceeds of  the 
goods  sold 
should  be 
applied  in 
satisfaction  of 
bill)  does  not 
require  any 
express  proof 
of  the  latter 
allegation, 


due  payment  by  the  defendant  of  the  bill ;  Watson  to  have 
the  power  of  selling  the  canvass  and  applying  the  proceeds 
in  payment  of  the  amount  due  if  the  bill  should  not  be 
paid ;  that  the  said  bill  was  so  accepted  and  the  canvass 
and  the  policy  deposited  upon  the  terms  stated ;  that,  after 
the  bill  was  due,  Watson,  the  drawer  [then  being  the  holder 
oj  the  said  bill(a)\  sold  the  canvass  and  realized  by  such 
sale  the  sum  of  272/.  (to  which  the  plea  was  pleaded),  and 
condusion'or^  ^^^  retained  the  said  sum ;  that  the  bill  was  indorsed  by 
Watson  to  the  plaintiff  after  it  was  due,  and  without  any 
value  or  consideration  ever  having  been  given  by  them  for 
the  indorsement,  and  subject  to  the  equity  that  the  pro- 
ceeds of  the  canvass  should  be  applied  in  payment  and 
satisfaction  of  the  bill.  Demurrer  and  issue. 
The  issues  of  fact  came  on  to  be  tried  first. 

Atherton  for  the  plaintiff. 

Brett  for  the  defendant 


law  from  the 
facts  stated ; 
and,  at  all 
events,  if  it  is 
found,  as  a 
fact,  that  the 
indorsement 
was  colorable, 
and  merely  to 
enable  the 
drawer  to  re- 
ceive the  pro- 
ceeds, the  plea 
is  proved ;  and 
evidence  of 
such  a  color- 
able indorse- 
ment is  admis- 
sible under 


(a)  This  Bllegaiion  was  struck 
out  by  an  amendment,  which  took 
place  just  before  the  trial ;  but  a 


the  general 

allegation,  that  the  indorsement  was  without  value. 


motion  was  aAerwards  made  on  the 
assumption  that  it  remained  in  the 
plea,  vide  pohty  p.  84. 
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The  agreement  stated  was  proved,  in  writing,  dated  the  1857. 
9th  February,  the  date  of  the  bill,  which  was  due  on  the 
22nd.  The  indorsement  to  the  plaintiff  did  not  take  place 
until  the  6th  April.  The  canvass  was  sold  on  the  20th 
April,  and  the  proceeds  were  received  by  the  plaintiffs  on 
the  24th  April. 

Atherton  contended  that  the  plea  was  not  proved.  There 
is  no  evidence  that  Watson  was  holder  of  the  bill  when  he 
sold  the  canvass,  and  the  allegation  in  the  plea  {a)  that  he 
was  so,  is  essential.  Moreover,  the  canvass  only  realized 
part  of  the  amount,  and  the  drawer  had  a  right  to  indorse 
the  bill,  it  not  having  been  paid  by  the  defendant  in  full. 

Watson,  B.— Could  he  give  a  better  right  than  he  had, 
and  pass  a  title  to  recover  the  full  amount^  he  having  re- 
ceived a  part  ? 

Atherton  insisted  that  he  could,  and  that  the  defendant's 
remedy  would  be  against  him,  and  there  would  be  no  answer 
to  the  indorsee's  action  on  the  bill. 

Watson,  B. — The  question  b,  whether  the  indorsement 
was  colorable  ? 

Atherton. — It  is  the  fiiult  of  the  acceptor  in  paying  the 
bill  without  obtaining  it  back  again. 

Watson,  B.— Provided  the  indorsement  was  for  value; 
not  if  it  were  colorable.  The  case  resembles,  in  that  re- 
spect, the  recent  case  Oulds  v.  Harrison  (ft),  where  it  was 
held  that  a  transfer  of  a  bill  merely  to  enable  the  transferree 
to  sue  as  if  for  the  benefit  of  the  transferror,  but  not  with 
the  intention  of  his  having  the  property  in  it^  was  not  an 
indorsement. 

Atherton. — That  case  differs  from  the  present;  there  was 
a  fraudulent  intent  to  deprive  the  defendant  of  a  setoff, 
which  he  would  have  had  against  the  prior  party. 

Watson,  B. — So  here^  if  the  indorsement  was  color- 

(a)  Vide  supra.  (6)  24  L.  J.,  Exch.  66. 

g2 


Homes 

KiDD. 
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1857.        able,  to  enable  the  drawer  to  realize  the  proceeds  twice 
orer. 

Atkerton. — An  essential  part  of  this  plea  is  the  allegation 
that  the  sale  took  place  while  the  drawer  held  the  bOl. 
Then  there  is  the  concluding  allegation  in  the  plea,  "  that 
the  plaintiff  took  the  bill  after  it  was  due,  and  subject  to  the 
equity,  that  the  proceeds  of  the  canvass  should  be  applied 
in  payment  and  satisfaction  of  the  bill.'* 

Watson,  B.— Is  not  that  a  mere  conclusion  of  law  from 
the  fiicts  previously  stated ;  that  is,  the  &ct  of  the  agree- 
ment with  the  drawer,  and  the  fact  that  the  plaintiff  took 
the  bill  overdue?  Can  it  be  construed  as  implying  an 
express  agreement  with  the  plaintiff  that  he  should  take 
the  bill  subject  to  the  agreement  or  the  equity  arising  out 
of  it?  It  would  be  impossible  to  give  such  evidence  or 
to  annex  such  an  agreement  to  the  bill,  if  there  were  no 
equity  arising  from  the  agreement  with  the  drawer,  and  the 
taking  the  bill  overdue.  It  is  clearly  a  conclusion  of  law 
from  the  facts  before  stated.  It  is  not  all  equities  which 
attach  to  an  overdue  bill,  but  only  equities  of  a  certain 
class,  such  as  payment  and  the  like.  The  drawer  was  not 
bound  to  realize  the  proceeds  of  the  canvass  to  satisfy  the 
bill,  but  having  done  so,  his  indorsee  without  value  is  bound 
by  it.  It  appears  to  me  that  the  question  is,  and  I  shall 
leave  the  question  to  the  jury,  whether  the  transfer  of  the 
bill  was  bond  fide  or  merely  colorable,  and  in  order  to 
enable  Watson  to  realize  the  proceeds  ?  If  so,  they  ought 
to  find  for  the  defendant  on  the  third  plea. 

The  jury  so  found,  and  the  plaintiff  had  a  verdict  only 
for  the  amount  which  that  plea  did  not  cover. 

Atkerton  moved  to  increase  the  verdict  to  310Z.,  but 
Watson,  B.,  declared  his  opinion  to  be  that  the  transfer 
was  fraudulent,  and  that  the  jury  meant  so  to  find ;  and  he 
pointed  out  that  the  drawer  was  the  holder  of  the  bill,  was 
not  on  the  plea  at  the  time  of  the  trial,  and  that  the  con- 
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eluding  allegation  was  mere  matter  of  law.      The  Court        1857. 
agreed  in  this,  declared  that  they  would  allow  any  amend- 
ment that  might  be  necessary  to  avoid  a  second  trial,  and 
refused  a  rule  (a).     Pollock,  C.  B.,  referring  to  Oulds  v. 
Harrison  (6). 

(a)  See  Atprey  v.  Ltvy,  16  M.         (6)  24  L.  J.,  Exch.  66;  and  Me 
&  W.  851.  Aiienborough  ▼.  Ciarke,  27  L.  J., 

Exch.  138. 


WESTERN  CIRCUIT  (a). 


Somersetshire,  coram  Crowder,  J.  and  Willes,  J. 

REGINA  r.  HOOPER.  1858. 

_  Spring  JsiiuM, 

XjARCENY.     The  prisoner  was  charged  with  stealing  Though  no  por- 
190 lbs.  weight  of  Lydney  coal,  the  property  of  his  master.   B^utor*8  goodi 

The  evidence  showed  that  it  was  his  duty  to  convey  a  ^^  ^^  . 

"^  "^       missed,  it » a 

ton  of  Lydney  coal  from  the  premises  of  his  master  to  those  question  for  the 
of  a  customer.     He  left  with  the  coals  in  a  cart  at  twelve  {becireum- 
o'clock  and  delivered  them  at  one  o'clock.    At  half-past  '^1^*'^^°  A** 
twelve  o'clock  he  sold  ISOlbs.  weifirht  of  Lydney  coal  to  a  the  goods, 

^  ^        ^  which  are  the 

witness  living  in  the  same  town.   There  was  no  evidence  of  subject  of  the 
the  quantity  delivered  at  the  customers  being  less  than  a  {|u'^^!S^^!^ 
ton,  or  of  any  other  coal  having  been  missed. 

Willes,  J.  (to  the  jury). — No  evidence  has  been  pro- 
duced to  show  that  the  coals  delivered  at  the  customers 
were  less  than  a  ton  in  weight ;  but  it  is  a  question  for  you 
whether  the  190  lbs.  weight  sold  by  the  prisoner  were  not  a 
part  of  that  ton. 

Not  guilty. 

H,  Lopez  for  the  prosecution. 

The  prisoner  was  undefended. 

(a)  Reported  by  J.  B.  Rowley,  Esq. 
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1858. 


To  justify  a 
conTiction  for 
receiving  stolen 
property  in  the 
case  of  goods 
found,  it  is  not 
sufficient  to 
show  that  thfe 
prisoner  had  a 
general  know- 
ledge of  the 
circumstances 
under  which 
the  goods  were 
taken,  unless 
the  jury  are 
also  satisfied 
that  he  knew 
that  the  cir- 
cumstances 
were  such  as 
constituted  a 
larceny. 


Bristol,  coram  Crowder,  J. 
REGINA  V.  HARRIET  and  ANTHONY  ADAMS. 

LiARCENY  AND  RECEIVING.  The  woman  was 
charged  with  having  stolen,  and  the  man  (her  husband) 
with  having  received,  eleven  mining  tools.  The  evidence 
was  that  the  woman  had  picked  them  up  from  a  rubbish- 
heap,  where  they  had  been  placed  (not  as  rubbish),  on  the 
premises  of  the  prosecutor,  and  delivered  them  to  the  man, 
telling  him  how  she  had  obtained  them,  and  that  he  had 
sold  them  as  old  iron. 

Crowder,  J.  (to  the  jury),  after  stating  to  them  the  law 
as  to  the  duty  of  a  finder  of  property,  as  applicable  to  the 
charge  against  the  woman,  and  leaving  the  case  as  against 
her  with  them. — Before  you  can  convict  the  man  you  must 
be  satisfied  that  he  knew  that  the  goods  had  been  stolen. 
It  may  be  that  he  did  not  know  (upon  the  law  as  I  have 
laid  it  down,  as  to  the  duty  of  the  finder  of  property  to  take 
proper  means  to  find  the  owners)  that  this  was  a  theft  (a). 
If  so,  he  cannot  be  guilty  of  receiving  with  a  guilty  know- 
ledge of  the  goods  being  stolen. 

Both  guilty;  recommended  to  mercy; 
fourteen  days'  imprisonment 

Thring  for  the  prosecution. 

(a)  That  is,  it  is  apprehended,  that  the  other  prisoner  had  not  taken 
proper  means  to  find  the  owner. 


REGINA  t;.  HAINES. 

The  prisoner's    %^  QXy  for  the  prisoner,  said  that,  as  the  prisoner's  state- 

■tatement  be-  iri-  1^1  ^  •/•! 

fore  the  magis-  ment  before  the  magistrate  had  not  been  put  in  for  the  pro- 

wheVt^dered   secution,  he  should  himself  put  it  in,  and  was  proceeding  to 
genersUy,  be       ^ad  it 
received  as 

blhldf.'^ '*'**'"      Crowder,  J.— You  cannot  do  this.     The  prisoner's 
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Statement  is  evidence  against  him,  but  not  for  him.     But        1858. 
what  he  said  then  he  may  repeat  now  through  you. 

Guilty. 
Prideaux  for  the  prosecution. 

Cox  for  the  prisoner. 

It  is  to  be  observed  that  the  statement  was  not  tendered 
for  the  purpose  of  showing  that  the  same  account  had  been 
given  by  the  prisoner  shortly  after  his  arrest 


REGINA  V.  RICHARDS. 

JxLURDER.     Defence,  insanity.     The  prisoner,  age  65,  Where  a  perron 

was  charged  with  murdering  her  husband,  age  70,  by  beat-  n,j„d  in  ^hich 

ing  him  about  the  head  with  his  crutches.     The  general  J^J^  ^f  J^adnesB 

evidence  for  the  defence  was  principally  of  weakness  of  it  is  for  the 

mind  and  lowness  of  spirits.     A  medical  witness  stated  that  whether  the  act 

the  prisoner  was  suffering  from  that  form  of  mental  disease  during  s^ch  a 

in  which  she  would  be  subject  to  paro^cysms  or  fits  of  mad-  fi*»  though 

,.1  ,,  /•!  ,«  there  18  nothing 

ness,  and  that,  from  his  knowledge  of  her  and  from  the  before  or  after 

evidence,  he  thought  it  likely  she  was  under  the  influence  cate*it,  and"  *" 

of  one  of  these  paroxysms  when  the  offence  was  committed,  ^^^^«^  ^f^  " 
'^  •'  '  some  evidence 

though  there  were  no  symptoms  of  this  having  been  the  of  design  and 
case.     There  was  some  slight  evidence  of  the   prisoner  medical  witness 
having  once  made  an  attempt  to  drown  herself.     She  said  *^^tf^^^ 
she  had  killed  the  deceased  to  get  rid  of  him  because  he  the  state  of 

-  ,      ,     ,  .  111.  1  mind,  not  as  to 

was  dirty ;  that  she  had  intended  to  do  it  and  was  not  sorry  the  respon- 

x»      .-  -  sibility  of  the 

*^r  ^^  prisoner;  the 

Crowder,  J.  (to  the  jury),  after  stating  the  law  as  to  jury,*^under  the 
insanity. — It  is  for  you  to  say  whether,  at  the  time  of  the  ^^^"j^^^^^ 
act  done,  the  prisoner  knew  the  nature  of  the  act  done,  or 
that  it  was  a  wrong  act  If  she  were  in  a  state  of  mind  in 
which  she  might  have  destroyed  herself  as  she  formerly 
attempted,  you  may  probably  think  she  would  not  be  re- 
sponsible for  her  acts,  but  the  onus  of  proof  as  to  this  lies 
upon  her. 


RlCHABDS. 
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1858.  A  medical  witDess  was  saying  that  he  did  not  consider 

Z^^  the  prisoner  to  be  responsible  for  her  acts. 

CaowDER,  J. — We  do  not  want  your  opinion  as  to  her 
responsibility.  Simply  give  your  opinion  as  a  skilled  wit- 
ness, from  what  you  know  of  the  prisoner,  and  from  the 
evidence  you  have  heard,  of  the  state  of  her  mind. 

Not  guilty. 

Cole  for  the  prosecution. 

Hooper  for  the  prisoner. 

The  circumstances  of  this  case  were  peculiar.  The 
prisoner  appeared  to  be  very  infirm  and  much  older  than 
she  was.  It  was  suggested  that  she  was  not  physically 
capable  of  the  violence  causing  the  death,  except  on  the 
supposition  of  the  additional  strength  imparted  by  a  state 
of  frenzy. 


Coram  WilleSf  J. 

REGINA  V.  ASHMAN. 
To  conttitute     ShOOTING  with  intent.     The  prisoner,  a  farmer,  was 
bliro,  it  IS  Dot   charged  with  shooting,  with  a  gun  loaded  with  powder  and 
"heliiju^^'    blood,  with  intent  to  do  grievous  bodily  harm.     The  Rev. 

thould  be  either  Mr.  Mahon  was  preaching  in  the  parish  church  of  Leiflrh 

permanent  or      »»     j.         , 

dangeroui,ifit  Mendip,  when  a  gun  was  fired  through  a  hole  previously 

oiuly  to  inter-'  ^^^  "^  ^^^  window.  He  was  struck  on  the  temple,  knocked 
fortrrheihh."  ^^^^  *"^  stunned,  his  face,  surplice  and  Bible  being 
it  if  sufficient,  sprinkled  with  blood.  There  was  no  wound,  but  grains  of 
powder  were  imbedded  in  the  forehead.  The  eye  was  weak 
and  the  effects  of  the  blow  felt  for  two  months  after.  The 
surgeon  said,  that  had  the  charge  struck  the  eye,  or  in  a 
place  nearer  to  the  eye,  the  result  would  have  been  much 
more  serious. 

WiLLES,  J.  (to  the  jury).— You  must  be  satisfied  that  the 
prisoner  had  an  intent  to  do  grievous  bodily  harm.     It  is 
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not  necessary  that  such  hann  should  have  been  actually        1858. 

done>  or  that  it  should  be  either  permanent  or  dangerous,  if 

it  be  such  as  seriously  to  interfere  with  comfort  or  health, 

it  is  sufficient. 

Not  guilty  of  the  intent. 

Prideaux  and  Karslake  for  the  prosecution. 

Edwards  and  TAriTig  for  the  prisoner. 

The  prisoner  was  afterwards  convicted  of  an  aggravated 
assault  (the  jury  thereby  finding  grievous  bodily  harm 
inflicted),  and  sentenced  to  twelve  months'  imprisonment 
with  hard  labour. 

The  second  indictment  was  tried  by  a  difierent  jury. 
The  witnesses  were  sworn  and  the  evidence  they  had  given 
on  the  previous  indictment  read  to  them  by  the  Judge  from 
his  notes,  he  desiring  them  to  make  any  correction  they 
wished,  counsel  on  either  side  putting  additional  questions, 
and  making  their  addresses  as  on  the  former  indictment. 
The  prisoner  had  been  discharged  for  want  of  evidence  on 
a  former  examination  before  the  magistrates,  and  had  com- 
menced an  action  for  malicious  prosecution  against  the 
Rev.  Mr.  Mahon.     Vide  Reg,  v.  Rooke,postf  p.  107. 


Coram  Crowder^  J, 
REGINA  V.  ANNETT. 

Embezzlement.  a  notice  to 

,  detvrroinean 

Stone,  for  the  prosecution,  tendered  in  evidence  a  notice  agreement  may 
to  determine  an  agreement  between  the  prosecutor  and  the  evidence, 

prisoner.  though  the 

'^  agreement  has 

Coleridge  for  the  prisoner.— I  submit  that  my  friend  ?n* where  wch 

must  first  put  in  the  agreement  which  the  notice  professes  notice  ha«  been 

1  .  T  1  11  acted  on  by 

to  determine.     It  may  be  that  by  the  terms  it  could  not  be  both  partiea. 
determined  except  by  the  consent  of  both  parties,  which 
will  only  appear  on  its  production. 
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1858.  Stone. — I  shall  show  that  it  was  acted  on. 

Crowder,  J. — If  it  were  assented  to  by  being  acted  on 
by  both  parties^  that  is  sufficient 

Not  guilty. 

Stone  and  Ffoohs  for  the  prosecution. 

Coleridge  and  Speke  for  the  prisoner. 


REGINA  V.  GAMLEN. 

Though  drtto-  ^SS AULT.    The  charge  arose  out  of  an  affiray  at  a  fiur, 

excusefor"*'  *^^^  there  seemed  some  ground  for  supposing  that  the 

be  uSten  T  to  P"^^**®^  acted  under  apprehension  of  an  assault  upon  him- 

accounc  by  the  self.    All  concerned  were  drunk. 

jury,  when  con- 
sidering the  Crowder,  J. — Drunkenness  is  no  excuse  for  crime: 

intent  of  a  per-  but  in  considering  whether  the  prisoner  apprehended  an 
Imder  ita^influ-  ^^^^^^^'^  ^^  himself  you  may  take  into  account  the  state  in 
ence.  which  he  was. 

Not  guilty. 

Prideaux  for  the  prosecution. 

Speke  for  the  prisoner. 


REGINA  V.  MOULTON  COX. 

An  admission    XvECEIVING.     The  thief  (who  had  pleaded  guilty)  had 
madcT^th'e      admitted  to  a  constable,  in  the  presence  of  the  prisoner, 

thief  while  in    that  he  had  stolen  the  property  in  question.     This  was  the 

custody,  in  the        .      .     ,       .,  -    ,      i 

presence  of  the  principal  evidence  of  the  larceny. 

receiver,  is 

evidence  Crowder,  J.  (to  the  jury). — The  evidence  that  the  pro- 

meWer.  ^        perty  was  stolen  is  the  confession  of  the  thief,  made  in  the 

presence  of  the  prisoner. 

Guilty. 

Mwrch  for  the  prosecution. 

The  prisoner  was  undefended. 
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1858. 

REGINA  V.  HEWLETT.  ""^""^ 

TVOUNDING  with  intent     The  prisoner  was  indicted  Where  the 

pnsoner  strikei 

for  wounding  with  intent  to  do  grievous  bodily  harm  to  the  at  A.,  and  B. 
prosecutor.     It  appeared  that  the  prisoner,  with  a  knife,  JJ^^^^he 
struck  at  one  Withy.      The    prosecutor  interfered  and  blow,hecan- 

•^  ^  not  be  con- 

caught  the  blow  intended  for  Withy  on  his  arm.  victed  of 

wounding  with 

Crowder,  J. —  This  will  not  sustain  the  charge  of  intent  to  do 
wounding  with  intent  to  do  grievous  bodily  harm  to  the  harm  to  B. 
prosecutor,  but  he  may  be  convicted  of  unlawfully  wounding,  deadi^v  weapon 

It  appeared  that  the  prosecutor,  Withy  and  two  women,  fiaWein*re- 
who  had  been  drinking  together,  met  the  prisoner  at  mid-  pellingacom- 
night  on  the  highway.  Some  words  passed  between  them,  there  must  be 
when  Withy  struck  the  prisoner.  The  prisoner  then  made  gion'oU^serioui 
the  blow,  which  was  the  subject  of  the  charge.  It  was  ^r  of  rot\T? 
contended  for  him  that,  under  the  circumstances,  he  was  or  Bome  similar 

.  ^    _  .      ,    .  offence  of  vio- 

justmed  m  doing  so.  lence. 

Crowder,  J.  (to  the  jury). — Unless  the  prisoner  appre- 
hended robbery  or  some  similar  ofience,  or  dangej;'to  life 
or  serious  bodily  danger  (not  simply  being  knocked  down), 
he  would  not  be  justified  in  using  the  knife  in  self-defence. 

Not  guilty. 

Hooper  for  the  prosecution. 

Edwards  for  the  prisoner. 


ROWE  ».  HAWKINS. 

One  of  the  counts  of  the  declaration  complained  that  Onadecla- 
the  defendant  had  caused  the  plaintiff  to  be  imprisoned  on  imp°?8onmenT 
a  charge  of  felony.     There  was  some  slight  evidence  of  f^'Jon^'**^^  ^^ 

amendment, 
substituting  a  charge  of  assault,  refused. 
A.  seized  the  bridle  of  the  horse  on  which  B.  was  riding:  Held,  that  B.,  after  a  request 
to  desist,  was  justified  in  striking  A.  with  his  riding-whip,  using  no  more  force  than  was  ne- 
cessary to  obtain  his  release. 


92 


CASES  ON  THE 


1858. 


this  being  so ;  but  the  bulk  of  the  evidence  being  that  the 
charge  was  one  of  assault  only,  application  was  made  to 
amend  the  declaration  in  this  respect. 

Crowder,  J.— I  do  not  think  I  ought  to  accede;  the 
nature  of  the  defence  would  be  entirely  difierent. 

The  defendant  was  riding  his  horse  in  a  street  in  Bristol, 
when  the  plaintiff  ran  from  the  pavement  and  seized  the 
bridle.  The  defendant  told  him  to  ^'  loose  hold,"  and  on 
his  not  doing  so  struck  him  on  the  head  and  face  with  hia 
riding-whip,  bringiQg  blood.  The  plaintiff  still  retained 
his  hold. 

Crowder,  J.  (to  the  jury). — The  defendant,  after  de- 
siring the  pliuntiff  to  desist,  was  justified  in  endeavouring 
to  obtain  his  release,  using  no  more  violence  than  was 
necessary  for  that  purpose ;  and  the  most  natural  way  of 
doing  so  was  by  striking  at  the  person  detaining  him. 
That  he  used  no  more  violence  than  was  necessary  for  the 
purpose  of  extricating  himself  appears  from  the  fact  that, 
with  all  that  he  used,  he  did  not  succeed  in  doing  so. 

Verdict  for  the  defendant 

Prideuux  and  Cole  for  the  plaintiff. 

MoiUague  Smith  and  Stone  for  the  defendant 


BESOZZI  V.  HARRIS. 

CyASE,  for  carelessly  keeping  a  bear,  whereby  it  bit  the 
plaintiff.  Plea :  not  guilty ;  and  a  special  plea,  not  proved. 
The  defendant  was  the  owner  of  a  bear,  which  he  kept 
fastened  by  a  chain,  six  feet  long,  on  a  part  of  his  premises 
accessible  to  persons  frequenting  his  house  on  the  Steep 
Holms,  in  the  Bristol  Channel. 

damage,  the 

owner  is  liable,  though  it  be  shown  that  it  had  never  evinced  an^  fierceness,  but  evidence 

of  its  tameness  received,  under  particular  circumstances,  in  reduction  of  damages. 


A  person  keep- 
ing an  animal 
of  a  fierce  na- 
ture, is  bound 
so  to  keep  it 
that  it  shall 
not  commit 
injury;  when 
therefore  such 
an  animal  does 


Haeris. 
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The  plaintiff,  who  was  one  of  an  excursion  party  visiting        1858. 
the  defendant's  house,  walking  past  the  bear's  house  was      "^^^^ 
seized  by  the  bear  and  seriously  injured.     The  evidence      ^^  ». 
was  contradictory  as  to  her  knowledge  of  the  bear  being 
there.     There  was  no  notice  or  caution,  written  or  verbal^ 
to  those  visiting  the  premises.    The  bear  was  shown,  before 
the  time  in  question,  to  have  been  always  tame  and  docile 
in  its  habits.     This  latter  evidence  was  objected  to  by  the 
plaintiff,  but  was  admitted  in  reduction  of  damages,  the 
case  having  been  opened  as  one  of  great  aggravation  on 
the  part  of  the  defendant 

Crowder,  J.  (to  the  jury). — The  statement  in  the  deck* 
ration,  that  the  defendant  knew  the  bear  to  be  of  a  fierce 
nature,  must  be  taken  to  be  proved,  as  every  one  must 
know  that  such  animals  as  lions  and  bears  are  of  a  savage 
nature.  For  though  such  nature  may  sleep  for  a  time,  this 
case  shows  that  it  may  wake  up  at  any  time.  A  person 
who  keeps  such  an  animal  is  bound  so  to  keep  it  that  it 
shall  do  no  damage.  If  it  be  insufficiently  kept,  or  so 
kept  that  a  person  passing  is  not  sufficiently  protected,  the 
owner  is  liable.  If  the  plaintiff^  with  knowledge  that  the 
bear  was  there,  put  herself  in  a  position  to  receive  the 
injury,  she  could  not  recover.  But,  assuming  such  know- 
ledge, it  is  for  you  to  say  whether  she  had  such  notice  of 
the  proximity  of  the  bear  as  would  amount  to  negligence 
disentitling  her  to  recover. 

Verdict  for  the  plaintiff. 

Prideaux  and  JSdlin  for  the  plaintiff. 

Montague  Smith  and  Bailey  for  the  defendant 
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1858. 
'"^^^'^^  MILLER  AND  ANOTHER  V.  FRICKER. 

Id  an  action  by  X  HIS  was  an  action  brought  by  the  plaintiffs,  as  assignees 
a  bankrupt,  of  a  bankrupt,  to  recover  a  sum  of  money  alleged  to  have 
■c»nded  ***"  ^^^  P*^^  ^^  *^®  bankrupt  to  the  defendant  by  way  of 
oondary  evi-     fraudulent  preference. 

on  behalf  of  the  The  defence  was,  that  the  money  was  paid  for  a  debt 
l^^t^^tlo    due,  and  after  pressure. 

the  bankrupt,  The  defendant,  having  given  a  notice  to  produce,  ofiered 
duce  having  secondary  evidence  of  letters  written  by  the  defendant  to 
the  plaiiitifis^  the  bankrupt  demanding  payment  of  his  debt  An  officer 
^ul  !l»rch  ^^™  ^^  Bankruptcy  Court  had  previously  stated  that  he 
having  been  had  searched  for  these  letters  among  the  bankrupt's  papers 
upon.  hut  had  not  found  them.     The  bankrupt  had  absconded. 

Crowder,  J. — The  assignees  are  the  persons  with  whom 
these  letters,  if  in  existence,  ought  to  be.  But  it  has  been 
proved  that  they  are  not  with  them.  The  secondary  evi- 
dence is  therefore  admissible. 

Verdict  for  the  defendant 

Montague  Smith  and  Kingdon  for  the  plaintifli. 

Stone  and  Cole  for  the  defendant 
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1856. 

HOME  CIRCUIT. 


Guildford,  coram  Pollock,  C,  B. 

SMITH  V.  WINDER.  Sim.  JsHmu. 

Action  on  a  joint  and  several  bond,  dated  3Ist  August,  In  an  action 

1850,  executed  by  the  defendant  and  his  son  and  by  one  the  plea  of 

Wakeling,  conditioned  for  payment  of  l^SOOi  six  months  ^^^^^Lj^ 

after  the  date.  to  the  effect 

Pleas:  1.  That  the  bond  was  obtained  from  the  defend-  was  executed 

ant,  and  that  he  was  induced  to  execute  it  by  and  through  ©f  money^to  *^* 

the  fraud,  covin  and  false  representation  of  the  defendant     ®?f.  ®f  ^^^ 

*■  obhffora,  on 

2,  (For  a  defence  on  equitable  grounds.)  That  before  the  the  faith  of  an 
execution  of  the  bond  it  was  agreed  by  and  between  the  JhcreThould  * 
defendant  and  the  two  other  obligors  and  the  plaintiff  that  ^  *  mortgage 

°  *^  by  way  of  se- 

he  should  lend  to  William  Winder,  the  defendant's  son,  the  curity,  and 
sum  of  1,500/.  upon  security  of  a  mortgage  of  certain  lands,  should  be  only 
&c.,  but  that  the  money  should  be  advanced  before  the  title  JeJTurit^IJStil 
to  the  said  lands  was  investigated,  and  before  any  mortgage  ***«  mortgage 
of  the  same  was  executed,  and  that  they  should  execute  the  the  eridence 
bond  for  the  purpose  of  securing  to  the  plaintiff  the  repay-  threc^oWigors, 
ment  of  the  said  sum  of  1,500/.  and  interest,  in  case  the  title  *«t  there  was 

'  '  such  an  agree- 

should  turn  out  to  be  defective,  or  in  case  the  mortgage  meot,  and  their 

should  not  be  executed,  but  that  if  the  title  turned  out  to  be  m^it  that  the 

good  and  sufficient,  and  the  mortgage  was  executed,  then  n^ver  read  orer 

they  should  not  be  liable  upon  the  said  bond.  t®  *!»««»»  not- 

^  withstanding 

that  the  mort- 
gage recited  an  agreement  in  writing,  which  waa  produced,  though  not  put  in,  and  which 
they  admitted  having  signed  at  the  time  the  bond  was  executed :  Held,  evidence  to  go  to 
the  juiT  in  support  of  the  pleas :  and  upon  the  whole  of  the  evidence,  hefd,  that  the  question 
was,  whether  the  defendant  executed  the  bond  on  the  faith  of  a  false  representation  as  to 
nature  and  effect  of  the  bond.  But  the  plaintiff  having  been  called,  and  having  put  in  the 
written  agreement,  which  was  for  a  bond  as  well  as  mortgage,  the  verdict  for  defendant  was 
set  aside  as  against  evidence. 
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1856.  S.  "Hie  same  defence  in  substance  was  stated  in  another 

plea  by  way  of  award  and  satisfiiction  (a). 

M,  Chambert  and  Peiersdorff  ior  the  plaintiff 

E.  Jama  and  Hawkim  for  the  defendant. 

The  defendant  and  his  son  William  Winder  were  caDed, 
and  swore  that  there  was  an  agreement  to  the  efiect  stated 
in  the  spedal  plea,  and  also  that  the  bond  was  mot  read  over 
to  them  nor  explained. 

The  defendant  and  W^akeling  executed  as  sureties. 

The  mortgage  (called  for  by  the  defendant  and  produced) 
was  executed  on  the  9th  November,  and  the  property  was 
stated  to  be  worth  2,0007. 

The  defendant  and  his  son  were  made  parties  to  it,  as 
also  Wakeling,  the  co-surety  in  the  bond,  but  it  was  only 
executed  by  the  defendant's  son,  and  they  stated  that  it  was 
not  read  aver  nor  explained. 

It  was  taken  as  read,  and  contained  recitals  of  a  previous 
agreement  in  writing  between  the  defendant  and  his  son 
and  the  plaintiff  to  the  efiect  that  the  money  should  be  ad- 
vanced to  the  son,  and  that  a  bond  and  mortgage  should  be 
given  as  securities.  There  was  nothing  in  the  agreement, 
as  recited,  to  indicate  that  the  bond  was  not  to  be  a  common 
money  bond. 

On  cross-examination  the  defendant's  son  admitted 
having  signed  the  agreement  recited  in  the  mortgage^  but 
declared  that  it  was  not  read  to  him,  nor  explained  to,  or 
understood  by  him.  The  defendant  also  admitted  that  he 
had  been  sued,  and  the  son,  that  he  had  been  made  a  bank- 
rupt, upon  the  bond,  in  1853,  and  that  applications  for 
payment  of  the  principal  had  been  made  to  the  defendant 
in  1855. 

Wakeling  was  called  upon  his  subpcena  for  the  defendant, 
and,  not  appearing,  the  defendant's  attorney  was  called  to 

(a)  There  hat  been  A  trial  at  the  fendant,  but  was  set  aside  aa  against 
last  assizes,  coram  Aldenon,  B.,  the  evidence.  On  that  occasion, 
when  the  verdict  was  for  the  de-      Smith,  the  plaintiff,  was  not  called. 
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prove  that  he  had  been  suhp^enaed,  and  had  been  seen  last        IB59. 
night  and  promised  to  attend.     The  question  was  asked 


Smith 


Win  DEB. 


whether  he  had  not  shown  the  attorney  a  letter  from  the      __  «. 
plaintiff,  the  question  being  asked  with  a  view  of  showing 
that  the  plaintiff  kept  the  witness  away. 

M,  Chambers  objected;  and 

Pollock,  C.  B.,  ruled  that  the  question  could  not  be  put. 

This  was  the  case  for  the  defendant 

M,  Chambers. — ^There  is  no  case  upon  the  plea  of  fraud. 
Upon  the  equitable  plea  the  question  will  be  one  of  law 
upon  the  &cts ;  and  upon  that  plea  it  would  not  be  admis- 
sible to  offer  parol  evidence,  in  contradiction  not  only  of 
writing,  but  of  solemn  deeds.  The  evidence  which  has 
been  put  in  could  not,  however,  have  been  objected  to,  be- 
cause, although  inadmissible  on  the  special  plea,  it  would 
have  been  receivable  on  the  plea  of  fraud.  The  only  ques- 
tion then  is,  whether  there  is  any  evidence  on  the  latter 
plea. 

Pollock,  C.  B. — There  is  some  evidence  for  the  jury. 

M.  Chambers  called  Smith,  the  plaintiff,  who  produced 
the  written  agreement  signed  by  the  defendant's  son  at  the 
time  of  executing  the  bond,  and  which  mentioned  the  sum 
to  be  advanced  (a),  and  that  the  bond  and  mortgage  were  to 
be  given  as  securities.  The  plaintiff  also  denied  that  any- 
thing was  said  about  the  bond  being  a  temporary  security, 
or  until  the  mortgage  was  executed,  and  declared  that  both 
the  agreement  and  the  bond  and  mortgage  were  read  over 
and  explained  to  the  parties. 

Pollock,  C.  B.  (to  the  jury). — ^The  fraud  alleged  is  mis- 
representation of  the  effect  and  intention  of  the  bond,  in 
consequence  of  which  it  is  alleged  that  the  defendant  exe- 
cuted it  upon  the  faith  of  that  representation,  and  in  the 

(a)  Pollock,  C.  B.,  ruled  that  it  was  unstamped,  and  the  penalty 
required  an  agreement  stamp,  as  it     was  paid. 

VOL.  I.  H  F.F. 
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1859.  belief  that  the  nature  and  effect  of  the  bond  was  as  the 
plaintiff  represented  to  him.  The  question  is,  whether  the 
representation  of  the  one  party  and  the  understanding  of 
the  other  was  that  the  bond  was  to  be  given  merely  as  a 
present  security  until  the  mortgage  could  be  executed,  or 
whether  it  was  given  as  a  permanent  security,  being  a  sort 
of  collateral  security  with  the  mortgage. 

Verdict  for  the  defendant  (a). 

(a)  Set  aiide  by  the  Court  of  Exchequer  as  again»i  the  evidence.    See 
the  next  case. 


Kingston^  coram  Erle^  J. 
Lent  Jnbes.  REGINA  V.  SMITH. 

Ao  indictment  JT  ERJURY.  The  indictment  stated  that  a  certain  issue 
IcgedTnT^m-'  between  Smith  and  one  Mathew  Winder,  in  a  certain  plea 
mmedon  the    ^f  ^^\^^  wherein  Smith  was  the  plaintiff  (&)  and  Mathew 

tnai  of  en  iMue  ^  r  v  / 

in  a  cause,  Winder  the  defendant,  came  on  to  be  and  was  tried,  upon 
of  materiality  which  Smith  appeared  as  witness  on  his  own  behalf,  and 
hSlJuinX*  ^"^  ^^""^  "^  ^'*^*'-  Averment,  that  upon  the  trial  of  the 
although  it  ap-  said  issue  80  joined  between  the  parties,  it  became  and  was 

pears  that  .,  . 

there  were  MV€.  a  material  question  whether,  before  the  execution  of  a  bond 
the  cauw/the  referred  to  in  the  pleadings  by  Mathew  Winder,  William 
^e7b?"  Winder  or  George  Wakeling,  it  was  agreed  between  them 
material  to  one  and  Smith  that  he  should  lend  to  the  said  William  Winder 
action  being  1,500/.  before  the  title  to  certain  premises  also  referred  to 
and^omTof  the  ^^  ^^  ®*^^  pleadings  was  investigated  by  the  said  Smith, 

on  a  plea,  by  W  '"  ^^  action  on  a  bond  for  1,500/.,  v'tdt  ante. 

way  of  equita- 
ble defence,  that  the  bond  was  executed  on  an  understanding  that  it  was  not  to  be  enforced 
after  a  mortgage  had  been  executed,  an  averment  of  materiality  was  sustained ;  the  peijury 
alleged  being  a  denial  that  there  was  anything  said  about  a  temporary  security. 

Another  issue  being  on  the  common  plea  of  fraud ;  the  perjury  assigned  being  in  alleging 
that  the  bond  was  read  over  to  the  obligor,  an  averment  of  materiality  sustained. 

The  counsel  for  the  prosecution  in  a  case  of  perjury  are  only  bound  to  read  so  much  of 
the  evidence  as  is  necessary  to  the  fair  understanding  of  the  statement  assigned  as  perjury ; 
but  if  they  read  the  whole  of  the  evidence,  any  documents  referred  to  in  it  and  necessary  to 
render  it  intelligible  must  be  produced ;  though,  if  not  per  ae  necessary  to  the  proof  of  the 
caae,  the  counsel  for  the  defendant  cannot  demand  that  they  should  be  strictly  proved. 
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and  before  any  mortgage  of  the  premises  was  executed,  for  1858. 
the  purpose  of  securing  the  repayment  to  him  of  .the  said 
sum,  and  that  they  should  execute  the  bond  for  the  purpose 
of  securing  to  Smith  the  repayment  of  the  said  sum  and 
interest  in  case  the  said  title  should  turn  out  to  be  defective, 
or  in  case  the  mortgage  should  not  be  duly  executed ;  but 
if  the  said  title  turned  out  to  be  good  and  sufficient,  and 
the  mortgage  was  executed,  they  were  not  to  be  liable  to 
pay  upon  the  bond :  and  that  Smith,  being  sworn  as  afore- 
said on  the  trial  of  the  said  issue,  &lsely,  &c.  swore  inter 
alia  in  substance  and  to  the  effect  following,  >.«.,  that  be- 
fore the  execution  of  the  bond  nothing  was  said  by  Smith, 
or  in  his  hearing,  about  the  bond  being  a  temporary  secu- 
rity, or  a  security  until  the  mortgage  was  prepared,  or  any- 
thing of  the  kind,  whereas  in  truth  and  in  fact,  before  the 
exepution  of  the  bond,  it  was  stated  by  Smith  that  the  bond 
was  only  a  temporary  security,  and  that  it  should  be  a 
security  only  until  the  mortgage  was  executed. 

Second  count,  stating  that  on  the  trial  of  the  issue  it  was 
a  material  question  whether  the  bond  was  obtained  from 
Mathew  Winder  by  the  fraud,  covin  and  wilful  misrepre- 
sentation of  Smith,  and  he  swore  that  on  the  day  when  it 
was  executed  it  was  read  over  and  explained  to  Winder, 
whereas  in  truth  and  in  fact  it  was  not 

Plea :  not  guilty. 

E.  James,  Hawkins  and  Prentice,  for  the  prosecution. 
M.  Chancers  and  Petersdorff  (or  the  defence. 

Mathew  Winder  and  William  Winder  were  called,  and 
swore,  as  they  had  done  at  the  two  trials  of  the  cause,  to 
the  effect  stated  in  the  indictment 

On  cross-examination  of  their  attorney,  who  produced  the 
record,  it  was  elicited  that  they  had  been  sued  for  interest 
on  the  bond  in  1853,  but  he  had  not  the  writ  in  that  action. 
It  was  likewise  elicited  that  at  the  last  trial  of  the  action 
now  pending  there  had  been  produced  an  agreement  in 

h2 
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1858.  writing,  signed  by  the  Winders,  stipulating  that  they  should 
give  bond  for  the  money,  and  that  certain  letters  from 
Smith  to  them  in  1853,  four  claiming  payment  of  interest 
and  principal  on  the  bond,  had  also  been  produced. 

William  Winder  was  asked  as  to  the  agreement,  whether 
it  had  been  read  over  to  him  or  explained,  and  he  denied 
that  it  had  been. 

On  cross-examination  of  William  Winder,  the  obligor, 
who,  it  appeared,  had  been  made  a  bankrupt  by  Smith  in 
1854. 

M.  Chambers  asked  whether  he  had  not  been  made 
bankrupt  on  the  bond. 

E.  James  objected,  that  the  petitioning  creditor's  debt 
must  appear  by  the  proceedings  in  bankruptcy. 

Erle,  J.,  disallowed  the  question ;  but  M.  Chambers  was 
allowed  to  ask  the  witness  whether  he  had  heard  from 
Smith  for  what  it  was  he  had  made  him  a  bankrupt  (to 
which  the  answer  was,  ''he  said  it  was  for  1,500/.");  and 
whether  he  did  not  know  that  at  the  time  of  the  bankruptcy 
the  bond  was  in  Smith*s  possession,  which  he  admitted  was 
the  case. 

It  appeared  that  the  obligor  had  demanded  back  the 
bond  from  Smith  in  December,  1854,  and  was  made  a 
bankrupt  a  few  days  afterwards. 

E.  James  proposed  to  read  the  whole  of  Smith's  evidence 
at  the  trial. 

The  shorthand  writer  was  called,  and  swore  his  copy  of 
the  notes  to  be  correct  It  was  accordingly  read  from  the 
shorthand  writer's  notes. 

Bed  per  Erle,  J. — This  is  not  written  evidence ;  it  is 
oral  evidence,  only  read  from  the  copy  for  convenience.  It 
appearing  that  the  written  agreement  had  been  introduced 
into  it. 

M,  Chambers  insisted  that  it  should  be  now  read  as  part 
of  it. 
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Erle,  J. — Referring  to  the  context  of  the  evidence,  I        1858. 
find  the  agreement  is  so  mixed  up  with  it  that  it  is  insepa- 
rable, and  you  are  entitled  to  have  it  read  now  in  order  to 
make  the  evidence  intelligible. 

The  agreement  was  then  read.  It  was  signed  by  one 
Wakeling,  and  recited  that  William  Winder  had  borrowed 
1,500/.  from  Smith,  and  agreed  to  enter  into  a  bond  with 
sureties,  and  do  all  necessary  acts  for  the  purpose  of  vesting 
certain  property  in  Smith  by  way  of  mortgage ;  and  that 
he  had  accordingly,  with  Mathew  Winder  and  George 
Wakeling,  executed  a  bond,  subject  to  a  condition  making 
void  the  same  on  payment  of  the  said  sum  of  1,500/.  to 
Smith;  and  then  it  was  stipulated  that  William  W^inder 
should  assign  the  property  by  way  of  mortgage. 

This  having  been  read, 

-B.  James  proposed  to  recall  William  Winder,  to  show 
that  he  had  not  had  the  agreement  read  or  explained  to 
him. 

Sed  per  EuLE,  J. — He  has  already  been  asked  as  to  that 

JS.  James  applied  to  recall  Mathew  Winder,  to  show  that 
he  never  heard  of  the  agreement  at  all. 

Sedper  Erle,  J. — That  is  not  allowable. 

The  reading  of  Smith's  evidence  was  then  continued. 
Upon  coming  to  the  passage,  "  Then  a  mortgage  was 
executed,  which  has  been  produced" — 

M.  Chambers  insisted  that  the  deed  should  be  produced 
and  read  as  part  of  the  evidence. 

And  per  Erle,  J. — Referring  to  the  context,  I  find  that 
the  deed  recites  something  as  to  part  performance  of  the 
agreement,  therefore  it  must  be  put  in  as  part  of  the  evi- 
dence. 

E.  James  thereupon  called  for  it  under  a  notice  to  pro- 
duce, and  then  tendered  it 
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1858.  M.  Chambers  objected,  that  it  must  be  properly  proved^ 

and  by  the  attesting  witness. 

Sedper  Erle,  J. — Smith's  evidence  proves  it  sufficiently 
for  the  present  purpose.  Properly  speaking,  the  deed  is  no 
part  of  the  evidence  for  the  prosecution.  The  Counsel  for 
the  prosecution  might  have  contented  themselves  with 
putting  in  so  much  of  the  evidence  of  Smith  as  was  relevant 
to  the  matter  now  in  issue;  which  is,  whether  he  gave  a 
&lse  account  of  a  certain  conversation  prior  to  the  making 
of  the  mortgage.  They,  however,  have  volunteered  to  have 
read  the  whole  of  his  evidence ;  but  that  only  entitles  the 
Counsel  for  the  defendant  to  have  the  documents  produced 
which  form  part  of  it,  not  to  demand  strict  proof  o{  them. 
The  Counsel  for  the  prosecution  produce  the  deed  if  the 
prisoner's  Counsel  require  it  to  be  read. 

The  mortgage  was  accordingly  produced,  and  taken  as 
read.  It  recited  that  the  bond  had  been  executed,  and  did 
not  refer  to  it  as  a  temporary  security. 

M.  Chambers  insisted  on  the  production  of  the  letters  of 
Smith  to  Mathew  Winder  in  1855  (requiring  payment  of 
the  principal),  which  were  accordingly  produced.  He  also 
insisted  on  his  right  to  produce  a  part  of  Smith's  evidence ; 
the  writ  issued  in  1853  for  interest,  and  to  read  the  special 
indorsement  upon  it,  which  was  accordingly  read,  and  ap- 
peared to  be  for  interest  upon  a  bond  for  1,500/. 

E,  James  proposed  now  to  recall  William  Winder  and 
Mathew  Winder,  to  re-examine  them  as  to  their  knowledge 
of  the  recitals  in  the  mortgage,  and  the  latter  as  to  his 
knowledge  of  the  agreement 

M.  Chambers  objected. 

Sedper  Erle,  J. — It  is  quite  regular.  The  case  is  not 
closed.  The  prosecuting  Counsel  were  not  bound  to  put 
in  these  documents :  they  were  elicited  by  you  by  way  of 
cross-examination  on  your  part.    Then  they  have  a  right 
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to  re-examine  as  to  them.  The  notes  of  the  shorthand  writer        1 858 
are  read  for  convenience,  but  are,  strictly  speaking,  only 
admissible  as  oral  evidence ;  and  the  rules  as  to  cross-exa- 
mination and  re-examination  apply. 

William  Winder  was  accordingly  recalled,  and  denied 
having  heard  the  recitals  in  the  mortgage  deed  read. 
Mathew  Winder  denied  all  knowledge  of  the  agreement 

M.  Chambers  objected  to  the  indictment,  that  the  aver- 
ments of  materiality  referred  to  "  the  issue,"  whereas  it  ap- 
peared from  the  record  that  these  issues  had  been  joined  on 
three  pleas ;  so  that  it  was  impossible  to  know  to  which  of 
them  the  averments  of  materiality  referred. 

E.  James  answered  that  "  issue"  was  nomen  cottecHvum. 

Erle,  J. — That  is  clearly  so.  There  is  nothing  in  the 
objection. 

M.  Chambers  next  objected,  that  the  averment  of  mate- 
riality on  the  first  count  stated  the  agreement  thus : — "  In 
case  the  title  should  turn  out  to  be  good,  and  the  mortgage 
was  executed,  then  the  bond  was  not  to  be  binding ;"  so 
that  both  events  were  to  concur,  and  the  bond  would  be 
binding  until  the  title  turned  out  to  be  good,  which  would 
not  necessarily  be  when  the  mortgage  was  executed,  so  that 
the  bond  would  not  necessarily  be  a  temporary  security^ 
even  though  the  mortgage  was  executed. 

Sed  per  Erle,  J. — The  exact  terms  of  the  alleged  agree- 
ment are  not  material,  for  Smith  swore  that  there  was  no 
agreement  of  that  sort. 

M.  Chambers. — That  is  of  the  sort  alleged.  The  aver- 
ment of  materiality  is  applied  to  the  particular  agreement 
set  out 

Erle,  J.,  overruled  the  objection. 

M.  Chambers  then  objected  to  the  averment  of  mate- 
riality in  the  second  count  The  omission  to  read  over  a 
bond  would  be  no  evidence  of  firaud. 


V. 

Smith. 
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1858.  Erle,  J. — But  the  doing  so  would  be  strong  evidence  to 

^^  negative  fraud.     There  fa  nothing  in  that  objection. 

M.  Chambers  then  went  to  the  jury,  urging  that  the  evi- 
dence of  the  witnesses  for  the  prosecution  was  in  opposition 
to  all  the  written  evidence  in  the  case ;  and  that  they  came 
forward  to  convict  a  party  of  perjury,  contradicting  their 
own  solemn  acts  and  deeds. 

Erle,  J. — No  doubt  that  is  so,  and  renders  this  case 
peculiar ;  but  it  is  not  more  so  in  substance  than  in  cases 
where  parties  came  forward  to  prove  that  deeds  or  agree- 
ments they  have  signed  have  been  delivered  conditionally  on 
some  events,  or  as  escrows  (a).  That  laymen  should  not  know 
what  was  in  the  recitals  of  deeds,  or  should  not  understand 
the  exact  effect  of  legal  documents,  is  not  to  be  wondered 
at,  as  they  would  naturally  place  confidence  in  their  legal 
adviser,  and  the  defendant  had  occupied  that  position  in  the 
present  case  towards  the  other  parties.  They  had,  how- 
ever, acquiesced  apparently  in  the  validity  of  the  bond, 
submitting  to  demands  of  interest  upon  it.  And  while,  to 
convict  the  defendant  of  perjury,  the  jury  must  be  satisfied 
that  hfa  evidence  had  been  false,  and  if  false  (as  he,  of 
course,  understood  the  transaction)  it  must  have  been 
wilfiiUy  false,  it  was  quite  possible  that  they  might  have 

been  mistaken. 

Verdict,  not  guilty  (ft). 

(a)  See  Pym  v.  Campbell,  25  poneBsion  under  the  mortgage. 

L.  J.,  Q.  B.  277.  It  wai  probably  in  alluiion  to 

(6)  It  could  hardly  have  been  this  caae  that  Pollock,  C.  B.,  ob- 

otherwite,  as  two  verdicts,  founded  served,  soon  after  he  had  tried  the 

on  the  evidence  of  the  witnesses  action,  that  he  had  lately  tried  a 

for  the  prosecution,  had  been  set  case  in  which  an  equitable  plea  was 

aside  as  against  evidence ;  in  one  disposed  of  so  unsatisfactorily  that 

instance,  even  without  the  aid  of  he  came  to  the  conclusion  that  it 

Smith's  testimony.     At  the  sug-  would  be  better  if  such  pleas  were 

gettion  of  Erie,  J.,  a  itet  proensut  tried   by   the  Judge,    under   the 

was  entered  in  the    action  (vide  C.L.  P.  Act,  1854,  s.  1.  25  L.  J., 

anie^  p.  98),  the  plamtiff  being  in  Exch.  308. 
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1858. 
Chelmrfard,  coram  Erie,  J.  ^^v-«w 

REGINA  V.  PHILIPS.  SpnngAnb^i. 

March, 

JLHE  prisoner  was  indicted  for  burglary,  and  had  been  DepositioM  of 
arrested  upon  that  charge  in  Canada,  under  the  Colonial  nesinotadmis- 
Arrest  Act,  6  &  7  Vict  c.  91.  SlldT,^  *^* 

Before  the  bill  was  found,  without  me- 

dical  eTidence 

Murphy,  for  the  prosecution,  applied  for  leave  to  send  ^J  >»i»  illness. 

,  .  .  ^  .      .     ,        .  ,  ,  Aprwoner.who 

the  deposition  of  a  principal  witness,  who  waa  absent,  had  been 

%    n        .!_     J  •  arrested  in 

before  the  grand  jury.  Canada  under 

The  attorney  for  the  prosecution  was  put  into  the  box  to  ^^t  Act*6  & 

prove  that  the  witness  was  unable  to  attend,  and  stated  that  7  Vict.  c.  91, 

the  witness's  residence  was   twenty-three  miles  off,  and  of  burglaiy^  for 

there  being  no  railway  to  the  place,  it  would  take  some  JJ^^^^^o^f^ 

time  to  send  for,  and  bring  him,  even  were  he  able  to  come ;  allowed  to  be 
,1  .  .  11.  arraigned  upon 

that  he  was  a  most  important  witness ;  that  his  examination  another  charge. 

had  been  taken  before  the  committing  magistrate  at  length, 

and  that  he  had  been  cross-examined  by  Counsel  for  the 

prisoner ;  that  the  witness,  the  attorney,  had  seen  him  a  few 

days  before  and  found  him  ill  of  a  fever. 

Erle,  J.,  rejected  this ;  the  witness,  not  being  a  medical 
man,  could  not  speak  as  to  the  nature  of  the  disease. 

The  attorney  stated,  that  so  &r  as  he  could  judge,  the 
witness  appeared  to  be  suffering  from  fever,  and  that  he 
had  seen  him  that  morning  in  bed  with  his  head  shaved, 
and  believed  him  to  be  unable  to  leave  his  room  with 
safety. 

Erle,  J. — The  evidence  no  doubt  is  as  strong  as  it  can 
be  short  of  that  of  a  medical  man.  But  the  case  may  be 
easily  imagined,  of  a  person  extremely  unwilling  to  appear 
as  a  witness,  and  so  well  feigning  himself  to  be  ill  as  to 
deceive  anyone  but  a  medical  man.  The  symptoms  or  cir- 
cumstances here  spoken  to  are  such — ^for  instance  the  being 
in  bed,  and  the  having  the  head  shaved-^aa  might  easily 
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be  the  result  if  feigned.  The  deposition  cannot  be  reoeiTed 
upon  such  evidence. 

The  trial  was  postponed  two  days ;  a  medical  man  then 
was  called,  and  stated  that  the  witness  could  not  safely  attend. 
This  was  deemed  sufficient  But  the  grand  jury  ignored 
the  bill 

They  however  found  a  bill  for  an  assault,  and  the  pri- 
soner was  arraigned  upon  that  charge. 

T.  Chambers  and  Murphy  for  the  prosecution. 

Rodwellf  for  the  prisoner,  objected  that  the  prisoner 
could  not  be  tried,  as  he  had  not  been  arrested  upon  that 
charge. 

Erle,  J.,  consulted  Williams,  J.,  and  overruled  the 
objection. 

The  prisoner  was  acquitted. 


Lent  AtHui, 
March  26. 

Two  priionen 
being  indicted 
for  ni^ht 

Soacbing,  th^ 
efence  being 
on  tbe  (question 
of  identity,  one 
of  tbem  calling 
witneteee  to 
prove  an  ahhi, 
the  other  call- 
ing no  wit- 
neisea,  the 
eoontel  for  the 
prosecution 
was  allowed  a 
general  reply  on 
tbe  wk9k  case 
as  against  both 
of  tbe  pri- 
soners. 


Kingston^  coram  Williams^  J. 

REGINA  V.  BRIGGS  and  PALMER. 

XHE  prisoners  were  indicted  for  night  poaching. 

Robinson  for  the  prosecution. 

Chamock  for  Briggs,  Lilley  for  Palmer. 

The  defence  of  the  prisoners  was  upon  the  point  of 
identity. 

Chamockf  on  the  part  of  Briggs,  after  commenting  on 
the  evidence  of  the  prosecution  as  to  the  identity  of  Briggs, 
called  Briggs*s  father,  who  swore  that  his  son  was  in  bed 
at  home  at  the  time  referred  to  by  the  witnesses  for  the 
prosecution. 

Lilley,  on  the  part  of  Palmer,  addressed  the  jury,  but 
called  no  witnesses  as  to  his  client 
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Robinson  proposed  to  address  the  jury  in  reply  on  the 
whole  case  as  to  both  prisoners. 

Lilley  objected  to  this  on  the  part  of  Palmer,  as  his 
Counsel  had  not  called  any  witnesses. 

Per  Williams,  J.— I  think  the  Counsel  for  the  prose- 
cution has  a  right  to  address  the  jury  on  the  whole  case,  as 
the  defences  are  the  same,  and  it  is  a  matter  of  discretion 
with  him  whether  he  will  exercise  his  right 

The  Counsel  for  the  prosecution  then  addressed  the 
^ury  in  reply  on  the  whole  case. 


1858. 


LeweSf  coram  Erie,  J. 

REGINA  V.  ROOKE.  LentAuiui. 

_^  Mttrek, 

X  HE  prisoner  was  indicted  for  felony  under  the  7th  sec-  On  an  indicu 

tion  of  the  14  &  IS  Vict  c.  19,  the  "Act  for  the  Better  ZZX^^J 

Prevention  of  Offences  (a),"  for  wilfully  and  maliciously  i?5*****^^ 

.  .  Vict.  C.19.  i.Tf 

throwing  a  stone  into  a  railway  carriage  with  intent  to  for  maliciously 

throwing  atones 
into  a  railway 
carriage,  with 
intent  to  en- 
danger the 
safety  of  any 
person  in  it, 

been  held  that  "wilfully"  means  evidence  of  an 
designedly,  and  that  maltce  may  intent  to  do 
be  presumed  from  the  nature  of  ^f  grievous 
the  act.  Ihid.  But  the  previous  .uchasw^d 
section  of  the  statute,  as  to  placing  support  an  in- 
stones  on  railways,  speaks  of  intent  dictment  for 
to  obstruct  or  overthrow  the  car-  panhsuhSper- 
riage,  or  to  endanger  the  safety  of  son  with  that 

any  person  travelling  on  it.  intent;  and  if 

^  ^  *  It  appear  that 

the  prisoner's 


endanger  the  safety  of  any  person  in  it 
Creasy  for  the  prosecution. 
Parryy  Serjt,  and  Roupell,  for  the  prisoner. 


(a)  That  section  enacts,  that  if 
any  person  shall  wilfully  and  mali- 
ciously cast  or  throw  against  or 
into  any  carriage  used  on  any  raiW 
way,  &c.,  any  stone,  and  with  in- 
tent to  endanger  the  safety  of  any 
person  being  in  it,  he  shall  be 
guilty  of  felotiy.  See  Archbold's 
Crim.  Plead.  449, 13th  edit.   It  has 


i  pnsoi 

intention  was  only  to  commit  a  common  assault  on  some  person  in  the  carriage  ne  must  be 
acauitted. 

Where  the  evidence  showed  circumstances  of  great  popular  excitement,  and  an  absence 
of  any  iU-will  towards  the  person  aimed  at,  the  prosecuting  counsel,  with  the  approbation  of 
the  judge,  declined  to  offer  evidence  on  a  second  indictment  for  a  misdemeanor. 
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1858.  It  appeared  on  the  evidence,  that  there  had  been  consi- 

Rboina       ^^J^l^^c  popular  excitement  against  a  person  who  was  about 

V.  to  travel  by  the  train,  and  there  was  a  crowd  assembled  at 

the  time  of  its  departure,  and  the  prisoner  had  thrown  a 

stone  intending  to  hit  him,  but  without  any  previous  ill- 

wiD. 

Parry^  Serjt,  for  the  defence,  submitted  that  there  was 
no  case,  and  that  the  statute  did  not  apply ;  its  object,  as 
indicated  by  sect  6,  being  to  protect  passengers  by  railways 
from  grievous  bodily  harm,  or  serious  peril  to  safety  of  life 
and  limb,  and  not  to  afford  any  additional  protection  (which 
was  unnecessary)  against  common  assaults.  In  the  present 
instance  it  was  obvious,  that  all  that  the  prisoner  intended 
was  to  hit  a  particular  person,  at  whom  he  aimed  without 
premeditation  or  malice,  and  merely  under  the  influence 
of  a  temporary  popular  excitement,  and  only  meaning  to 
commit  a  common  assault  The  felonious  intent  required 
by  the  statute  was  therefore  absent 

Erle,  J.,  after  consulting  Williams,  J. — Looking  at  the 
preamble  of  the  sections  of  this  statute  relating  to  diis 
class  of  offences,  which  recites,  that  it  is  **  expedient  to 
make  further  provision  for  the  punishment  of  aggraoaied 
assaults  ;**  and  looking  also  to  the  provision  of  these  clauses 
as  indicated  by  the  terms  of  the  6th  section  immediately 
preceding  the  section  in  question,  and  upon  such  this 
indictment  is  framed,  I  consider  that  the  *' intent  to  «i- 
danger  the  safety  of  any  person'^  travelling  on  the  railway, 
spoken  of  in  both  sections,  must  appear  to  have  been  an 
intent  to  inflict  some  grievous  bodily  harm,  and  such  as 
would  sustain  an  indictment  for  assaulting  or  wounding  a 
person  with  intent  to  do  some  grievous  bodily  harm ;  but 
as  that  is  a  question  of  degree,  which  it  is  impossible  to 
define  fiirther  than  on  those  terms,  it  must  be  a  question 
for  the  jury,  upon  the  &cts,  whether  there  has  been  such 
an  intent 
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Parn/i  Seijt.>  then  went  to  the  jury*  1858. 

Erle,  J.,  dkected  the  jury,  that  m  order  to  convict  the  BeaiHA 

prisoner,  they  must  be  satisfied  that  he  intended  to  inflict  i^ooVe. 

on  the  person  at  whom  he  aimed  some  grievous  bodily 

harm. 

Verdict,  not  guilty. 

Creasy  proposed  to  withdraw  a  second  indictment  against 
the  prisoner  for  a  misdemeanor. 

And  per  Erle,  J. — In  such  a  case  it  will  be  a  proper 
course  to  take. 


Maidstone^  coram  Erle^  J. 
REGINA  r,  WELLS. 

J_HE  prisoner  was  indicted  for  larceny.  jLrcT**'' 

The  evidence  was  that  he  was  a  carrier  between  Knock-  A  carrier,  who, 
holt  and  London,  and  twice  a  week  passed  through  Dept-  li^ey  to  pro- 
ford.     He  was  employed  by  the  prosecutor,  who  resided  at  ^"[fJia^^d  dulV 

Knockholt,  and  there  was  an  account  between  them  of  delivered  the 

.       J       ^  .  goods,  but 

monies  due  for  carriage.  fraudulently 

On  the  occasion  in  question  the  prosecutor  commi 

him  to  purchase  for  him  a  hundred-weight  of  sugar 


On  the  occasion  in  question  the  prosecutor  commissioned  "JJ^L  con- 

r  him  a  hundred-weiffht  of  smsbt  firom  a  ^®****  ^V'^'^ 
^  ^  oeny  under  the 

grocer  at  Deptford,  and  to  bring  it  home,  giving  him  the  4th  section  of 

^      .^  the  Frauds  by 

money  to  pay  for  it  Trustee.  Ac^ 

The  prisoner  obtained  the  sugar  and  duly  delivered  it  to  ^^^^^  ^**^*' 
the  prosecutor,  but  had  not  paid  the  money. 

When  asked  about  it  he  said  he  had  lost  it  (a). 

It  was  attempted  to  set  up  that  there  were  cross  accounts, 
and  that  he  meant  to  repay  the  money. 

O.  Denman  for  the  prosecution. 

Biron  for  the  defence. 

Erle,  J.,  told  the  jury,  that  if  the  prisoner  had  appro- 

(a)  Vide  Pony  v.  fio6er/f,  3  A.  &r  £.  118;  4  L.  J.,  K.  B.  189. 
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1858.  priated  the  money  to  his  own  use,  and  he  did  so  fraudu^ 
lenihfy  then  he  would  be  guilty  of  larceny,  under  the  act  to 
make  better  provision  for  the  punishment  of  frauds  com- 
mitted by  trustees,  bankers  and  other  persons  intrusted 
with  property  (a),  even  although  at  the  time  he  so  appro- 
priated it,  he  might  have  hoped  or  expected  that  he  would 
be  able  to  repay  it,  but  if  they  thought  he  had  lost  it,  or 
that  he  had  not  appropriated  it  fraudulently,  they  must 
acquit  him. 

Verdict,  guilty. 

(a)  Section  4  of  which  enacts,  wise  detennine  the  bailment,  he 
th*t  if  any  penon,  being  a  bailee  shall  be  guilty  of  larceny.  The 
of  any  property y  shall  fraudulently  word  it  '<  property,"  but  the  inter- 
take  or  convert  the  same  to  his  own  pretation  clause  provides,  that  the 
use,  or  the  use  of  any  other  person  word  *' property"  shall  include  every 
than  the  owner  thereof,  although  description  of  personal  property, 
he  shall  not  break  bulk  or  other-  goods  or  money. 


Leweif  coram  Erie,  J.  and  Williams,  J. 
SpHngAmzeM.  CREAK  V.  The  JUSTICES  of  BRIGHTON. 

March  24.       ^ 

On  an  appeal     XHIS  was  an  appeal  against  the  proceedings  of  two  of 
^  ***!  J^aSTt**  ^^  justices  of  Brighton,  who  had  given  up  possession  of  a 


( against 

the  decision  of  house,  115,  St.  James's  Street,  Brighton,  to  the  landlords 

justices  giving  '  '  »  o  » 

possesion  of     Mr.  Colebalch  and  Mr.  Venal],  as  a  vacant  tenement,  under 

fi^«Bo!2,*c!i9,  Ac  statute  11  Geo.  2,  c.  19,  s.  16.  By  the  17th  section  of 
"uirinff  Uiot^e  *^®  *^*»  ^®  proceedings  of  the  magistrates  may  be  examined 
notice,  after  in  a  summary  manner  by  the  next  justice  or  justices  of 
the  first  view  •       i.      .,  . 

bv  justices,       assize  for  the  county. 

what  day,  at  Franois  appeared  for  the  appellant. 

fourteen  clear         Creasy  (instructed  by  the  clerk  to  the  magistrates  of 

feMt,'tUy*        Brighton)  for  the  respondents. 

toud^ri^nd      ^*  appeared  from  the  statement  of  Counsel,  founded  upon 

view:*'  Held, 

that  fourteen  eUar  days  must  elapse  between  the  first  and  second  views ;  and  that  period  had 

not  elapsed,  the  proceedings  were  set  aside  as  irregular,  and  restitution  ordered. 
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affidavits,  that  Mr.  Creak  had  been  tenant  of  the  house  in        1858. 
question  since  the  year  1841,  and  had  carried  on  the  busi-      ^^"^^^ 
ness  of  a  grocer  and  general  dealer  there,  paying  the  rent  v. 

regularly  up  to  October,  1856.  Some  dispute  then  arose  of  Brighton! 
between  himself  and  his  landlords  as  to  the  repairs  of  the 
house,  in  consequence  of  which  Mr.  Creak  refiised  to  pay 
any  more  rent,  and  in  May  of  last  year  closed  the  shutters 
of  his  shop.  On  the  29th  September  following  two  of  the 
magistrates  of  Brighton,  at  the  request  of  the  landlords, 
came  upon  the  premises  and  affixed  a  notice  upon  the  front 
door  stating  that  they  would  return  on  the  13th  October  to 
take  a  second  view,  and  that  unless  the  rent  was  then  paid,  • 

or  there  was  sufficient  distress  upon  the  premises,  they 
should  give  up  possession  to  the  landlords.  They  accord- 
ingly went  on  the  13th  October,  turned  Mr.  Creak  out  and 
gave  up  possession  to  the  landlords.  It  was  now  contended 
that,  as  the  statute  required  that  the  notice  should  state 
**  what  day  (at  the  distance  of  fourteen  days  at  the  least) 
they  would  return  to  take  a  second  view,"  the  proceedings 
were  irregular,  fourteen  clear  days  not  having  elapsed  be- 
tween the  first  and  second  views,  and  upon  this  short  point, 
without  going  into  the  merits  of  the  case. 

The  learned  Judges  decided  in  fiivour  of  the  appellant, 
and  ordered  restitution  of  the  house  to  be  made,  and  the 
respondents  to  pay  the  expenses. 
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•     1858. 


Maidstone,  coram  Erie, «/. 
i^t  Jm^  BROWN  V.  SARGENT. 

March  18. 

In  an  action  XHIS  was  an  action  against  the  defendant  as  clerk  to  the 
E^of  ^  Woolwich  Local  Board  of  Health  (under  11  &  IS  Vict. 
S^ge  sustoinV^  ^'  ^»  ®-  6^-  The  first  count  complaining  that  the  Board 
by  an  irruption  wrongfully,  carelessly  and  negligently  kept,  used  and  caused 
caused  by  the  to  be  kept  and  used  for  the  flow  of  sewerage  therein,  a  cer- 
impro^eriy  *  tain  sewer  or  drain  under  a  certain  street  so  badly,  negli- 
foTOCTr^lr  8^"^"^  *^^  insufliciently  constructed,  and  of  such  small  and 
catkns  by  the    insufficient  dimensions,  and  so  badly  secured  and  cleansed, 

plaintiiT to  the         j      •.!_  t     ^     -        »  ..        .i 

Board  for  com-  ^^d  With  SO  many  sewers  and  drains  in  connection  there- 
Kuw^Ta^bM,  ^^*'  ^^^^^  emptied  and  discharged  the  water  wd  sewer- 
witb  their  an-    age  thereof  respectively  therein,  that  by  reason  of  the 

swers  awarding  .  t  i  .  .  «  «  i    i 

compensation,  premises  divers  large  quantities  of  sewerage  flowed  there- 
iTc^^^i"  n  fro™  5nto  the  street,  and  thence  into  the  plaintiflTs  cellar, 
**^P*?*i*h     bakehouse,  oven  and  premises   situate  near  to   the   said 

though  this  fact  ■•    j    i 

will  not  settle  sewer,  and  flooded  the  same,  &C  The  second  count  stated, 
responsibimy^  ^^^  ^h^  Board  were  possessed  of  a  sewer  and  of  certain 
for  a  particular  other  sewers  in  connection  therewith,  in  which  respectively 

sewer, )  coupled  '  *^  •' 

with  the  fact,  were  large  quantities  of  mud  and  sewerage,  and  which  were 
casion  in  ques-  Under  the  care  and  control  of  the  Board ;  and  that  the 
Ippcired^'lJi'y  ^°*^^  ^^^^  ^^  ^'^^®  ^^^  thereof,  that  by  reason  of  such 
to  dispute  their  ^aut  of  care,  divers  great  quantities  of  mud  and  sewer- 
liability  on  the  1/111/.  .  1  .  ./^ 
ground  that       age  escaped  and  flowed  therefrom  into  the  plamtiS^s  pre- 

the  occurrence  g 

was  occasioned  mises,  &C. 

dfna"  "orm*-"       ^*^* "  ^^^  ff^^^^Vy  ^Y  Statute.    [Public  Health  Act,  1848, 
and,  with  some  11  &  12  Vict.  c.  63,  stated  in  the  margin,  sections  3S,  34, 
(even  though 
slight)  evidence 

that  it  was  caused  by  defective  constructiou  of  the  sewers,  there  will  be  sufficient  evidence  of 
liability.  Nor  will  there  be  sufficient  evidence  that  a  storm  was  so  extraordinary  as  to 
excuse  the  parties  responsible  for  the  sewers,  unless  the  evidence  extends  over  a  con- 
siderable range  of  years,  during  which  the  sewers  in  question  have  been  in  existence.  And 
where  it  appeared  that  a  sewer  had  been  connected  with  and  caused  to  discharge  its  con- 
tents into  one  of  smaller  bore,  this  was  treated  as  evidence  of  negligence  in  their  construction, 
and  sufficient  to  make  the  Board  liable,  notwithstanding  the  storm.  And  it  was  held,  that 
the  plaintiff  was  not  bound  to  incur  any  expense  in  protecting  his  premises  from  the  con- 
sequences of  such  negligence. 


-'  H 
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37,  41,  43,  47,  117,  118,  127,  128,  140  and  144,  specified        1858. 
under  order  of  Pollock,  C.  B.] 

James  and  Prentice  for  the  plaintiff. 

M.  Chambers  and  Joyce  for  the  defendant 

The  question  at  issue  in  the  cause  was  to  liability ;  and 
it  was  agreed,  that  the  amount  of  damage,  in  the  event  of 
a  verdict  for  the  plaintiff,  should  be  referred. 

The  plaintiff  was  called,  and  on  his  examination  was 
asked,  as  to  two  former  irruptions  of  sewage,  whether,  on 
those  occasions,  he  had  not  applied  for  and  received  com- 
pensation from  the  Board. 

It  appeared  that  the  applications  and  answers  were  by 
letters. 

M.  Chambers  objected ;  non  constat^  that  on  the  former 
occasions  the  irruptions  were  from  the  same  sewer,  or  had 
resulted  from  the  same  causes,  and  that  the  compensation 
might  have  been  granted  on  the  same  grounds. 

Erle,  J. — The  grant  of  compensation  by  a  public  Board 
would  not  settle  the  question  of  liability— even  as  to  the 
same  sewer— on  a  different  occasion,  but  the  letters  might 
be  evidence. 

The  letters  were  produced,  and  were  put  in. 

It  appeared  that  the  first  occasion  was  on  the  30th  Oc- 
tober, 1855 ;  the  second  on  December,  1856.  The  plain- 
tiff, on  each  occasion,  had  complained  of  his  premises 
being  flooded  through  the  bursting  of  a  man-hole  and  the 
overflowing  of  drains  leading  thereto.  It  was  also  shown, 
that  on  the  last  occasion,  in  the  same  sewer,  the  drains  had 
burst,  and  that  a  man-hole  had  blown  up. 

The  plaintiff  gave  some  evidence  that  the  sewers  were 
not  properly  constructed,  and  were  not  of  sufficient  dimen- 
sions. 

It  appeared  that  there  had  been  a  heavy  storm  of  rain  on 
the  day  in  question,  and  that  the  Board  had  declined  to  make 

vol.  I.  I  F.?. 
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1^58.        compensation,  on  the  ground  that  the  storm  had  been  the 
cause  of  the  accident 

M.  Chambers,  for  the  defendant,  contended,  that  the 
Board  were  only  bound  to  construct  sewers  capable  of 
carrying  off  the  ordinary  drainage,  and  not  to  bear  the  pres- 
sure of  floods  caused  by  extraordinary  storms. 

It  appeared,  on  the  defendant's  evidence,  that  the  plaintiff 
might  have  protected  his  premises  from  these  irruptions  of 
sewage,  by  constructiog  ''sills'*  to  his  windows,  &c.  of  cer- 
tain dimensions. 

Erle,  J.,  ruled,  however,  that,  supposing  there  had  been 
any  want  of  due  care  on  the  part  of  the  Board,  the  plaintiff 
would  not  be  bound  to  take  any  precaution  to  protect  his 
premises  from  the  possible  consequences,  nor  to  incur  any 
expense  for  such  purpose.  Upon  the  other  point,  as  to 
the  storm,  his  Lordship  said,  the  difficulty  would  be  in 
what  way,  or  by  what  test,  could  it  be  shown  that  it  was 
**  extraordinary." 

James  submitted  that  it  would  be  a  question  for  the  jury 
upon  the  whole  evidence. 

Erle,  J. — Probably  so.     But  in  what  form  ? 

James, — The  question  is,  whether  the  sewers  were  "  suffi- 
cient" 

Erle,  J.— For  the  ordinary  amount  of  drainage. 

James, — It  will  be  for  the  jury  what  would  be  sufficient, 
for  it  must  be  for  them  what  is  an  "  ordinary"  or  "  extra- 
ordinary" amount  of  drainage.  There  are  ordinary  storms ; 
floods  of  rain  occur  in  every  season.  It  would  be  for  the 
jury  whether  the  storm  was  extraordinary. 

Erle,  J. — No  doubt  that  would  be  so ;  it  would  make 
all  the  difference  whether  as  great  a  storm  had  or  had  not 
been  known  within  a  considerable  number  of  years. 

One  of  the  witnesses,  called  for  the  defendant,  stated  that 


HOME  CIRCUIT,  21  VICT.  116 

such  a  storm  had  not  occurred  for  six  years  previously.  1858. 
There  was  no  stronger  evidence  that  it  was  "extraordinary." 
But  on  cross-examination  of  the  defendant's  witnesses,  it 
appeared  that  there  had  been  near  the  plaintiff's  premises 
a  junction  of  the  old  sewer  with  a  new  one  of  a  smaller 
bore,  the  result  of  which  was,  that  the  pressure,  when  the 
stream  was  strong,  was  too  great  for  the  new  and  smaller 
sewer ;  and  hence  it  had  burst 

Erle,  J. — If  the  question  had  been  raised,  whether  the 
Board  were  bound  to  provide  sewers  sufficient  to  sustain 
the  pressure  caused  by  extraordinary  storms,  I  should  have 
ruled,  that  they  were  not  bound  to  provide  for  such  storms. 
But  the  question  is  not  raised  by  the  evidence  for  the  de- 
fendants ;  witnesses  do  not  speak  to  any  period  longer  than 
six  years.  If  the  accident  had  been  caused  by  an  extra- 
ordinary storm,  it  would  have  been  the  act  of  God,  and  the 
defendant  would  not  have  been  responsible  (a).  There  is 
no  evidence,  however,  that  the  storm  was  of  such  a  character; 
but  on  the  contrary.  The  present  sewer  was  only  con- 
structed in  1856,  and  there  has  been  no  lapse  of  time  suffi- 
cient to  test  its  powers  as  to  ordinary  seasons.  It  would 
have  been  otherwise  had  it  stood  for  six  years,  and  then 
blown  up. 

The  truth  is,  the  question  is  not  merely  as  to  the  suffi- 
ciency of  the  new  sewer  'per  se,  but  as  to  its  junction  with  the 
old  sewer,  which  is  of  a  larger  bore.  And  the  question  is, 
whether  the  accident  arose  from  that  cause,  and  whether 
the  damage  arose  from  the  new  sewer  having  been  con- 
structed of  insufficient  dimensions  with  reference  to  the 
junction.     If  so,  the  verdict  should  be  for  the  plaintiff. 

Verdict  for  the  plaintiff. 

(a)  See  Bfyth  ▼.  The  Birming-  Birmingham  Canal  Company,  27 
ham  Watertporkt  Company,  25  L.  L.  J.,  £xch.  25;  and  Ruck  Y.Wit' 
J.,  Exch.  212 ;   Whitehatue  v.  The      liam$,  ibid. 
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1858. 
""^^  Coram  Erie,  J.  and  a  Special  Jury. 

SHILLING  V.  The  ACCIDENTAL  DEATH 
INSURANCE  COMPANY. 

March  \7.       ^ 

An  insurance  •  xHIS  was  an  action  by  the  administratrix  of  Thomas 
bficcide^tU  Shilling,  on  a  policy  of  insurance  dated  June  11th,  1856, 
within  the  sut.  effected  in  the  name  of  James  Shilling,  his  father,  for  twelve 

14Gco.8,c.i8,  ,       ^  ,         ,  r«,       .  .  ,       , 

ai  to  interest,  months  from  that  date.  The  insurance  was  against  death 
having"beea^  ^^  Occident,  except  such  as  might  be  caused  by  wanton 
effected  in  the  exposure  to  any  unnecessary  risk  or  peril.  The  proposal, 
the  life  of  a  which  formed  the  basis  of  the  policy,  contained  a  declara- 
penSenton'hia  tion  that  the  insured  was  not  subject  to  "  epileptic  or  other 
port— rupmred  ^^»'*  *"^  ^^^  there  was  no  circumstance  or  information 

and  subject  to  touchins  his  habits  of  life  with  which  the  directors  ought 
faintingfits —  °  ,  ° 

Held,  that  to  be  made  acquainted,  as  rendering  him  peculiarly  liable 
there  was  no-      .  •  j      a. 

thin^  in  the       to  accidents. 

which'fahffied  ^'^^  •  ^*  '^^^^  *®  declaration  in  the  policy  referred  to 

a  declaration  was  false  in  these  respects,  that  the  insured  had  been  and 

sured  had  not  was  subject  to  fits,  and  was  ruptured ;  and  that  the  direc- 

to^"epikptic  t^'®  ought  to  have  been,  but  were  not,  made  acquainted 

or  other  fits  i"  therewith,  as  the  same  rendered  him  peculiarly  liable  to 
and  that  "there  r  J 

was  not  any        aCCldentS. 

o/lnformatba        *•  That  the  defendants  were  induced  to  and  did  enter 

touching  his  i^to  the  policv,  and  it  was  effected  and  obtained,  by  and 
occupation  or  r        y  y     j 

habits  of  life,  through  the  fraud  and  covin  of  the  insured  and  of  others 
with  which  the    .         „     .  .,,    ^, 

directors  ought  1"  Collusion  With  them. 

qm^t^^''^'    ^'  '^^^^  *®  p^'^^y  ^*®  ^"  *^^^  *"^  ^"  ^^^  ™*^®  ^y  ®"® 

rendering  him    Thomas  Shilling,  in  the  name  of  James  Shilling,  but  for 

ble  to  acci-       the  use  and  benefit  and  on  the  behalf  of  Thomas  Shilling 

wM*hi8  being  himself,  and  not  for  the  use  or  benefit  of  James  Shilling; 
driven  out  in 

a  vehicle  a  voluntary  exposure  to  ''obvious  risk/'  within  the  meaning  of  an  exception  on 
those  terms :  but  it  appearing  that  the  son  had  caused  his  father  to  make  the  proposal  for 
the  insurance,  arfd  almost  immediately  afterwards  caused  him  to  make  a  will,  bequeathing  to 
him  the  benefit  of  it ;  and  that  the  son  had  paid  the  premiums :  the  jury  were  directed  that, 
if  they  believed  it  was  procured  by  the  son  for  his  own  use  and  benefit,  and  that  in  reality 
the  insurance  was  his  act,  and  not  the  father's  they  should  find  for  the  defendants,  on  a  plea 
founded  upon  the  statute  14  Geo.  3,  c.  48,  s.  1,  and  [a  former  verdict  for  the  plaintiff  having 
been  set  aside  m  against  evidence],  they  found  for  the  defendantt. 
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and  that  Thomas  Shilling  had  not  at  the  time  of  making 
the  policy,  nor  before  and  at  the  time  of  the  death  of  James 
Shillings  any  interest  in  the  life  of  James  Shilling,  and 
thereby  the  policy  was  a  gaming  and  wagering  policy  con- 
trary to  the  statute  (a). 

6.  That  the  death  of  the  insured  was  eflfected  by  wanton 
and  voluntary  exposure  of  himself  to  obvious  and  unneces- 
sary risk  and  injury. 

Demurrer  (ft)  and  issue. 

M.  Chambers^  Lush  and  Smith  for  the  plaintiff. 

Shee^  Serjt,  Hawkins  and  Bushby^  for  the  defendants  (c). 

[There  had  been  a  former  trial,  coram  Pollock,  C.  B., 
resulting  in  a  verdict  for  the  plainti£^  set  aside  as  against 
evidence  (rf).] 

In  March,  1856,  the  assured  life,  James  Shilling,  an  old 
man  of  seventy-five,  who  was  chargeable  to  the  parish  of 
Maidstone,  where  he  received  a  shilling  a  week  and  a 
gallon  of  meal,  was  sent  by  the  parish  authorities  to  reside 
with  his  son,  Thomas  Shilling,  at  Mailing,  they  insisting 
that  the  son  was  bound  to  support  him.  The  old  man  was 
badly  ruptured,  and  subject  to  *^  swimmings"  and  faintings, 
in  which  he  was  liable  to  fall  down. 

The  policy  had  been  effected  on  the  11th  June,  1856. 
The  son  had  insured  his  own  life  in  the  same  office  for 
2,000/.     The  proposal  for  the  present  policy  was  chiefly  in 


(a)  14  Geo.  3,  c.  4d,  1. 1,  that 
no  insurance  shall  be  made  on  lives 
or  any  other  event  wherein  the  per- 
son for  whose  benefit  the  policy 
shall  be  made  shall  have  no  benefit ; 
which,  it  has  been  held,  must  be  a 
pecuniary  benefit,  so  that  a  policy 
effected  by  a  father  on  the  life,  of 
his  son,  he  not  having  any  pecu- 
niary interest  therein,  is  void.  Hoi- 
ford  V.  Kymer,  10  B.  &  C.  724. 

(6)  On  the  demurrer  the  defend- 


ants had  judgment  See  26  L.  J , 
Ezch.  266. 

(r)  There  had  been  a  view,  and 
one  of  the  jurors  who  had  the  view 
was  objected  to,  on  the  part  of  the 
defendants,  as  having  expressed  ft 
strong  opinion  on  the  case*  The 
objection  was  heard  before  the 
Judge  in  his  private  room,  and  the 
juror  was  directed  to  withdraw. 

{d)  See  27  L.  J.,  Ezch.  16. 
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the  handwriting  of  the  son,  though  it  was  signed  by  the 
fiither.     The  premiums  were  paid  by  the  son* 

In  the  same  month,  June  ^rd,  the  father  made  his  will. 
Accidental  leaving  everything  to  his  son  Thomas  (though  he  had  other 
Death  children),  and  making  him  sole  executor. 
ConrANT.  Shortly  afterwards  the  son  took  the  £9ither  out  in  a  gig, 
and  they  were  both  found  dead  in  the  river  Medway,  on 
the  banks  of  which,  near  the  railway  (which  passes  close 
thereto),  they  were  last  seen  in  life.  The  plaintiff  was  the 
widow  and  administratrix  of  Thomas.  The  insurance  on 
the  son's  life  had  been  paid. 

The  cause  was  tried  at  Maidstone,  at  the  Summer  Assizes 
for  1857,  before  Pollock,  C.  B.,  when  the  jury  found  for 
the  plaintiff(a),  but  the  Court  granted  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  evidence. 

Sichermore,  the  referee,  named  in  the  policy,  who  had 
not  been  called  at  the  last  trial,  was  now  called  to  prove 
that  the  father,  while  living  at  Maidstone,  had  talked  of 
insuring  his  life. 

SJiee^  Serjt,  objected,  that  this  was  mere  hearsay. 

Erle,  J. — Any  evidence  is  admissible  which  tends  to 
show  that  the  father  was  the  real  insurer. 

Shee^  Serjt. — This  evidence  is  equally  consistent  with 
either  view,  that  the  policy  was  for  the  benefit  of  the  father, 
or  of  the  son. 

Erle,  J. — It  was  not  a  mere  declaration.  It  was  a  de- 
claration with  reference  to  an  act  done;  and  one  of  tlie 
most  important  acts  in  the  man*s  life,  which  was  done  after 
making  this  consultation.  It  is  not  a  question  as  to  hear- 
say.    It  is  evidence  of  conversation  prior  to  an  act. 

The  evidence  was  accordingly  admitted.  The  same 
witness  proved  that  he  had  never  been  referred  to  by  the 
company  until  after  the  death. 


(a)   Videtupra. 
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Shee^  Serjt,  for  the  defence,  proposed  to  prove  an  ad-        1868. 

mission  by  some  one,  suggested  to  have  been  the  plaintifl;     ^^^^^ 

as  to  the  object  of  the  insurance.  «. 

The 

M.  Chambers  objected,  that  it  should  be  traced  to  Tho-    Accidbntal 
mas,  or  to  his  &tfaer  James.  Insuramcb 

T^  T         mi  1      I  ......  COMPAWT. 

IfiRLE,  J. — The  whole  transaction  onginatmg  in  this  con- 
versation, that  is  evidence  for  the  jury  that  the  man  who 
completed  it  was  the  man  with  whom  the  conversation  was 
held,  which  resulted  in  the  contract  The  policy  being 
traced  to  Thomas,  is  evidence  that  the  conversation  which 
originated  the  transaction  was  with  him. 

The  witness  stated  that  a  person  about  thirty-five  years 
of  age,  who  stated  that  he  resided  at  Mailing,  and  was  a 
builder  (which  answered  to  the  description  of  the  son 
Thomas),  called  at  the  office  in  London  in  May,  1856,  to 
inquire  about  insuring  the  life  of  "  a  friend." 

There  was  a  local  agent  at  Mailing,  to  whom,  however, 
the  son  did  not  have  recourse.  The  father  was  described 
in  the  policy  as  '^  out  of  business,**  and  in  the  will  as  "  gen- 
tleman.** The  proposal  for  both  policies  had  been  sent  to 
and  returned  by  one  individual ;  and  the  premiums  for  both 
policies  had  been  paid  by  the  son  in  one  cheque  on  his 
banker. 

It  was  proposed  to  call  witnesses  to  swear  that  the 
course  of  business  in  the  office  was  only  to  resort  to  the 
referees  when  the  question  was  as  to  the  identity  of  the 
parties. 

Shee,  Serjt,  objected ;  but 

Erle,  J.,  admitted  the  question. 

It  was  proposed  to  ask  as  to  a  statement  made  by  the 
plaintiff,  after  the  deaths,  as  to  the  object  of  the  insurance  ; 
she  having  denied  the  statement  on  her  examination. 

Jtf.  Chambers  objected,  as  the  widow  sued  in  a  represent 
tative  character,  and  could  not  bind  the  children,  the  next 
of  kin,  whom  she  represented. 
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Erle,  J.,  said  the  objection,  on  that  ground,  was  novel, 
and  hardly  sustainable :  supposing  the  question  was  admis- 
sible to  show  the  real  object  of  the  insurance. 

M.  Chambers  urged  that  it  was  not  so,  for  she  had  denied 
the  statement ;  and  it  was  the  fact  of  interest  which  was  in 
issue,  not  her  statement  as  to  it  The  question  would  be 
irrelevant  and  cause  a  collateral  issue  wholly  immaterial. 

Erle,  J.,  thereupon  doubted;  and  the  question  was 
withdrawn. 

Evidence  was  ofiered  for  the  defendants,  of  a  declaration 
by  Thomas,  the  son,  when  the  father  was  not  present. 

M.  Chambers  objected  that  it  would  not  be  good  evi- 
dence, as  the  statement  was  not  brought  to  the  knowledge 
of  James. 

Erle,  J. — The  question  in  the  cause  is,  whether  the  in- 
surance was  effected  bond  fide  by  James  for  his  own  benefit, 
or,  substantially,  by  Thomas  in  the  name  of  James,  but  not 
for  his  benefit  Everything,  therefore,  is  admissible  which 
was  done  by  Thomas;  and  words  are  often  acts.  The 
question  is  not  open  to  the  objection  against  hearsay.  It 
is  not  hearsay.  It  is  a  question  as  to  an  act  done.  One 
asks  another  to  attest  a  document,  or  to  advance  a  sum  of 
money ;  those  are  not  merely  words,  but  acts.  So,  here ; 
the  evidence  is  admissible. 

The  evidence  was,  that  the  son  had  said  he  was  going  to 
insure  his  fiither*s  life  and  his  own;  and  that,  as  he  (the 
son)  was  bound  to  support  him,  it  would  be  a  desirable 
provision  for  himself. 

Mr.  De  Morgan  was  called  to  show  that  very  many  aged 
persons  were  ruptured. 

Shee,  Serjt,  objected. 

Erle,  J.,  doubted  the  relevancy  of  the  evidence,  but  ad- 
mitted it  valeat  quantum. 

The  witness  stated  that  one  out  of  every  four  persons 
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above  sixty  were  ruptured,  and  that  it  did  not  render  them 
more  liable  to  accidents,  though  he  admitted  that  it  might 
make  it  more  difficult  to  get  out  of  the  toay  in  case  of  an 
accident 


1858. 


Shilling 

V. 

The  witness  also  stated  that  fainting  fits  were    accidental 
not  deemed  **  fits"  by  the  faculty.  In?ueIncb 

Erle,  J.,  ruled  that  upon  this  evidence  the  clause  in  the     Co"'^**^- 
declaration  as  to  fits  did  not  apply,  and  that  the  death  was 
not  shown  to  have  been  occasioned  by  voluntary  exposure 
to  obvious  risk  of  injury. 

Shee,  Serjt,  thereupon  relied  on  the  plea  raising  the 
question  as  to  interest  under  the  statute,  contending  that 
the  evidence  showed  that  the  insurance  was  really  by 
Hiomas. 

Erle,  J. — There  is  now  no  plea  for  the  jury  to  con- 
sider but  that  which  raises  the  question  whether  the 
policy  was  in  truth  Thomas's.  The  statute  (a)  renders  a 
policy  void  when  it  is  efiected  by  a  party  having  no  pecu- 
niary interest  in  the  life  of  the  assured.  Therefore  if  the 
policy  had  been  effected  by  the  son  in  his  own  name  it 
would  have  been  obviously  void.  An  insurance  against 
death  by  accident  is  within  the  statute.  And  the  question 
is,  whether  the  insurance  was  not  in  effect  the  same  as  if 
it  had  been  effected  by  the  son  in  his  own  name  on  his 
father's  life  ?  If  it  were  for  the  sole  benefit  of  the  son,  it 
does  not  matter  that  it  was  with  the  full  concurrence  of  the 
father,  and  that  it  was  the  father's  free  act,  and  the  case 
would  come  within  the  statute.  The  jury  are  at  liberty  to 
look  at  the  will,  and  judge  if  it  were  a  part  of  the  plan  by 
which  the  son  was  to  take  the  benefit  of  the  policy.  Was 
the  father  under  the  influence  of  the  son  when  he  made 
the  will  ?  If  sOy  it  might  reasonably  be  considered  as  one 
of  the  steps  in  the  scheme  by  which  the  son  was  to  realize 
the  benefit  of  the  policy.  If  the  jury  think  that  the  policy 
was  in  truth  made  by  Thomas,  though  in  the  name  of  the 

(a)  Vide  $upra,  p.  117  (a)« 
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&ther,  and  for  hisi  die  son's,  own  use  and  benefit,  they 
should  find  fof  the  defendants,  if  otherwise,  for  the  plaintiffi 

Verdict  for  the  defendants. 


MARTIN  V.  JOHNSTON. 

Ejectment  by  heir-at-law  against  devisee. 

Sir  F.  Kelly,  A.-G.,  Bovill,  J.  Braume  and  Thomson 
Chitty,  for  the  defendant,  who,  admitting  the  heirship, 
began  (a). 

James  and  Hawkins  for  the  plaintiff. 

The  question  was  as  to  the  sanity  of  the  testator,  who 
had  been  declared  lunatic  without  lucid  intervals  in  1818, 


March  18. 
In  c^jectment 
by  heir  agmiost 
devisee,  the 
defvodant,  ad- 
mitting the 
heirship,  be- 
gins. 

The  question 
being  as  to  the 
sanity  of  the 
tesutor,  evi- 
dence of  sur- 
vivinff  medical 

attendant  oo  a  on  a  Commission  de  lunatico  inquirendo. 
lunatic  asylum 
in  which  she 
resided  at  the 
time  of  the 
making  of  the 
will,  received, 
to  show  that 
she  was  sane, 
and  that  her 
continuance  in 
the  asylum  was 
voluntary. 

A  written 
declaration 
signed  by  the 
witness  and 
the  deceased 
medical  at- 
tendant, certi- 
lying  the  tes- 
tatrix's sanity 
on  the  day  of 
the  date  of  the 

will,  not  admitted,  because  the  examination  was  not  made  in  an  official  visit,  and  so  the  cer- 
tificate was  not  an  official  act.  But  after  the  lapse  of  thirty  years,  presumed  that  visits 
required  by  statute  were  duly  paid  by  the  medical  attendants,  and  that  the  examinations 
were  properly  conducted. 

And  general  evidence  of  their  opinion  as  to  the  sanity  of  testatrix  formed  on  those  visits 
admitted,  although  the  scope  of  their  official  duty  was  rather  as  to  kygietu,  than  as  lo  sanity. 
^  A  book  having  been  allowed  to  be  referred  to  by  the  plaintiff*s  counsel  on  cross-examina- 
tion, being  the  accounu  of  the  aoUcitors  employed  to  prepare  the  will^eutries  therein 
allowed  to  be  referred  to  by  both  parties,  for  the  purpose  of  proving  from  whom  the  instruc- 
tions to  prepare  the  will  rnlly  emanated. 


The  will  had  been  first  made  in  183^,  while  die  testator 
was  in  a  lunatic  asylum,  but,  as  was  alleged,  in  a  recovered 
state.  It  was  republished  in  1833  after  a  supersedeas.  It 
was  re-made  in  1837.  The  first  will  was  attested  by  Dr. 
Mayo  and  Dr.  Yates,  physicians  attending  the  asylum,  the 
former  as  official  inspector,  the  latter  as  medical  adviser. 

Dr.  Mayo  was  called  and  stated  that  Dr.  Yates  was  dead. 
He  deposed  that  in  1832  his  attention  was  directed  to  the 
testator  from  the  circumstance  that  she  had  recovered  her 
sanity,  but  voluntarily  continued  in  the  asylum  for  certain 
reasons.     On  the  day  of  the  making  of  the  will  he  and  Dr. 

(a)  Vide  Doe  d.  Bather  v.  Brayney  5  C.  B.  655. 
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Yates  saw  her^  and  wrote  a  certificate  of  her  sanity,  which 
was  true. 

This  was  tendered  in  evidence,  but  James  objected. 

Sir  F.  Kelly y  A.-G.,  contended  that  it  was  admissible. 

In  answer  to  the  learned  Judge, 

The  witness  stated*  that  it  was  not  signed  in  the  dis- 
charge of  his  official  duty,  but  merely  as  preliminary  to  the 
act  of  attestation. 

Erle,  J.,  thereupon  rejected  the  document,  but  the  wit- 
ness was  asked  if  he  had  examined  the  testator  at  the  dme 
it  bore  date,  and  whether  he  found  her  in  a  sane  state. 

The  witness  was  asked  as  to  some  conversation  with  Dr. 
Yates  on  the  subject  of  the  testator. 

James  objected. 

Erle,  J.,  ruled  that  the  fact  of  such  a  conversation  was 
alone  admissible,  not  its  terms. 

The  witness  was  asked  if  the  testator  was  treated  as 
insane  at  the  time  of  the  will. 

James  objected. 

Sir  F.  Kelly,  A.-G.,  proposed  to  shape  the  question 
thus : — Did  you  see  her  under  any  restraint  ? 

Erle,  J.,  admitted  the  question  in  that  form. 

On  cross-examination  the  witness  was  asked  if  he  had 
seen  the  testator  more  than  once  in  the  course  of  the  year. 
At  first  he  could  not  recollect  that  he  had,  but  on  being 
reminded  of  the  Act  9  Geo.  4,  passed  in  1828,  w'hich  re- 
quired the  inspectors  to  visit  the  asylums  four  times  a  year, 
he  said  that  he  had  no  doubt  he  had  visited  as  often  as 
that. 

And  per  Erle,  J. — I  shall  presume  that  Dr.  Mayo  com- 
plied with  his  statutable  duty  and  visited  the  asylum  the 
requisite  number  of  times  in  a  year. 
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Maetiv       8hould  be  preserved  in  a  book  until  1833,  and  the  reports  of 
«•  the  asylum  for  that  and  subsequent  years  were  asked  for 

and  produced;  on  cross-ezaminationy  the  witness  stating 
that  they  were  in  tenor  and  character  the  same  as  those 
which  had  been  previously  made,  that  is  to  say,  they  were 
directed  rather  to  hygiine,  and  the  general  treatment  of  the 
patients,  than  the  question  of  sanity  or  insanity. 

Sir  F.  Kelly,  A.-G.,  put  in  the  first  will,  the  will  as  re- 
published and  the'  wiU  of  1837,  and  stated  that  (as  they 
were  to  the  same  efiect)  he  should  rely  on  all  or  either  of 
theuL  The  devise  in  which  was  to  one  Martin,  the  &ther  of 
the  defendant 

The  attesting  witness  to  the  republished  will  of  1833, 
who  had  been  clerk  to  Scoones  &  Co^  the  attomies,  who 
drew  it,  was  called,  and  asked  to  produce  the  instructions 
for  the  will. 

James  objected,  the  instructions  not  being  shown  to  have 
emanated  firom  the  testator. 

The  evidence  was  rejected. 

It  was  proposed  to  read  entries  in  the  books  of  Scoones 
&  Co.  (deceased),  as  to  instructions  for  the  will. 

James  objected. 

Sir  jP.  Kelly,  A.-G.,  pressed  their  admissibility  as  made 
in  the  ordinary  course  of  business. 

Erle,  J. — This  is  one  of  the  most  difficult  and  doubtful 
branches  of  evidence.  I  will  only  take  this  generally,  that 
there  were  all  the  papers  in  the  office  of  these  attomies 
which  it  would  be  expected  to  find  relative  to  the  will. 

A  written  authority,  signed  by  the  testator,  dated  14di 
February,  1834,  addressed  to  Scoones  &  Co.,  and  directing 
them  to  deliver  up  to  Selby  &  Co.  (other  attomies)  "  her 
vnU  and  aU  other  papers,  Sec./*  was  put  in  and  read,  in- 
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dorsed  by  Sdby  &  Co.:—"  Received  the  above  will,  repuJh- 
lished  in  1833,  and  other  documents." 

In  cross-examination  the  witness  was  asked  questions, 
not  objected  to,  as  to  entries  in  the  books  of  Scoones  &  Co., 
which  were  produced.  On  his  being  asked  as  to  a  par- 
ticular entry,  with  a  view  to  show  that  the  instructions  for 
the  will  had  emanated  from  Martin. 

Sit F.  Kelly,  A.'G.,  objected,  the  book  not  being  evidence. 

Erle,  J. — Probably  not,  but  you  have  made  it  so. 

The  entries  were  read. 

Other  witnesses  were  called  to  establish  the  sanity  of  the 
testator,  until 

Erle,  J.,  suggested  that  it  was  sufficiently  established, 
whereupon 

James,  for  the  pluntiff,  assented,  and  the  defendant  had 
the  verdict 


Coram  Erie,  J. 
BARNETT  v.  ALLEN. 

-.  Lint  J$tite», 

^LANDER.  The  word  laid  was  ''  black-leg,"  and  the  In  an  action  of 
intiendo  was,  "  that  the  plaintiff  was  a  professed  gambler  usTonhrwo^ 
and  a  fraudulent  gambler,  that  he  was  in  the  habit  of  *ti,e'^^''2*be- 

cheating  at  cards,  &c."  ing  that  the 

plaintiff  was  a 
Plea :  not  guilty.  pofewed  gam- 

bler, and  a  frau- 
Edwin  James  and  Doyle  for  the  plaintiff.  dulentgamWer: 

^  '^  Ae/il,thatawit. 

Shee,  Seijt,  and  Joyce,  for  the  defendant.  thTiwdi  used* 

might  be  asked 
what  he  understood  by  them,  the  term  black-leg  not  being  primd  facie  harmless ;  and  the  wit- 
ness answering,  that  it  meant  a  person  addicted  to  gambling,  and  who  cheated  at  cards; 
the  Jury  were  told  that  the  question  was,  whether  the  words  used  had  conveyed  the  meaning 
of  a  person  who  habitually  gambled  in  such  a  waj  as  to  render  himself  liable  to  criminal 
prosecution,  as  cheating  at  cards  would  do.  This  ruling  was  upheld,  but  the  Court  were 
equally  divided  on  a  point  reserved  as  to  whether  (the  special  damage  not  having  been 
provecl)  the  word  per  ee  was  actionable,  as  primd  facie  importing  that  which  was  imputed  in 
the  inuendo. 

It  was  also  ruled,  that,  on  a  statement  of  special  damage  by  loss  of  custom,  the  cnitomers 
themselves  must  be  called. 


lie  CASES  ON  THE 

1858.  The  words  were  proved ;  and  one  of  plaintiff's  witnesses^ 

who  heard  them  spoken,  was  asked  what  he  understood  by 
them? 

Shee,  Serjt,  objected  that  this  question  could  not  be 
asked,  unless  it  was  shown  that  the  word  "  black-leg*' (a) 
had  in  point  of  fact  acquired  a  bad  signification  (b). 

Sed  per  Erlb,  J. — The  word  is  not  obviously  harmless 
in  itself.  The  question  is  one  of  fiict,  how  the  bystanders 
understood  it  The  question  therefore  may  be  put.  The 
jury  will  not  be  bound  by  the  witness's  answer ;  they  will 
exercise  their  own  judgment,  or  their  own  knowledge,  of 
the  English  language,  coupled  with  the  facts  or  reasons,  if 
any,  he  may  state  to  account  for  the  impression  he  formed. 

The  witness  stated  that  he  understood  by  the  word 
''black-leg"  that  the  plaintiff  was  given  to  gambling  and 
cheated  at  cards  or  otherwise,  and  that  the  term  was  used 
in  that  sense. 

To  prove  the  special  damage  the  plaintiff  was  asked  if 
one  Hill  had  not  refused  to  deal  with  him. 

Shee,  Serjt,  objected,  that  Hill,  or  any  other  customer 
whose  name  was  stated  in  the  declaration,  should  himself 

(a)  There  was  no  ftvennent  that  in  a  sense  different  from  their  ordi- 
"  black-leg"  meant  a  person  in  the  nary  sense ;  Daina  ▼.  Hartley,  13 
habit  of  cheating  at  cards,  which  £xch.Rep.200;  18L.J.,£xch.81; 
would  have  been  necessary  before  but  non  comtat  that  "  black-leg" 
the  C.  L.  P.  Act,  1852,  and  would  is  used  in  any  other  sense  than  a 
have  been  admitted  by  not  guilty;  bad  one  ;  and  semble,  that  it  would 
McGregor  ▼.  Gregory,  11  M.  &  be  nonsense  in  any  other  than  a 
W.  287;  12  L.  J.,  Exch.  204;  2  bad  sense.  In  the  case  just  cited, 
D.,  N.  S.  769.  But  by  sect.  61  the  words  used,  ''look  out  sharp," 
of  that  act  (Finlason's  C.  L.  P.  were  pnWy<ict«  harmless ;  and,  in 
Acts,  138),  such  an  allegation  is  such  a  case,  the  tone  is  every thitig. 
not  oeoeasary,  and  is  involved  in  See  Browne  v.  Gooden,  1  C.  B. 
the  inuendo  and  on  issue  under  that  228  ;  see  as  to  '*  black-sheep," 
plea.  O'Brien  v.  Clement,  16  M.  &  W. 

(b)  An  objection,  well  founded,  159;  16  L.  J.,  Exch.  77. 
of  the  words  used  have  been  spoken 


HOME  CIRCUIT,  21  VICT.  127 

be  called  to  give  the  reason  why  he  refused  to  deal  with        1858. 
the  plaintiff  (a). 

JEdwin  James  thereupon  called  Hill,  who  said  he  had 
acted  on  the  statement  of  some  third  party,  who  had  heard 
the  slander  from  the  defendant 

Shee,  Serjt,  objected  that  this  was  inadmissible,  as  the 
defendant  was  not  responsible  for  repetitions  of  the  slander 
by  third  persons. 

£rle,  J.y  so  held,  citing  Vtcars  v.  Willeock  (ft). 

There  was  no  other  evidence  of  special  damage,  and  this 
was  the  plaintiff's  case. 

Shee,  Serjt.,  applied  for  a  nonsuit,  on  the  ground  that 
there  was  no  evidence  of  special  damage ;  the  words  them- 
selves were  not  actionable. 

Erle,  J. — That  is  so,  no  doubt,  unless  the  word  "  black- 
leg*" imports  a  habit  o{ cheating;  if  it  imports  only  a  habit 
of  gaming,  it  is  not  actionable  per  ae ;  but  there  has  been 
evidence  that  the  word  imports  a  habit  of  cheating. 

Edwin  Jame»  cited  the  8  &  9  Vict.  c.  109,  s.  17,  making 
it  an  offence  punishable  by  law  to  cheat  at  cards,  &c. 
The  point  was  reserved. 

Erle,  J.  (to  the  jury.)— If  the  words  were  used  as  mere 
abuse,  the  action  will  not  lie ;  but  the  question  is,  whether 
they  were  intended  to  and  did  convey  the  imputation  that 
the  plaintiff  habitually  pursued  a  course  of  gambling  ren- 
dering himself  liable  to  criminal  prosecution,  as  cheating 
at  cards  would  do.     If  so,  find  for  the  plaintiff. 

Verdict  for  the  plaintiff)  damages  5/.(c). 

(a)  King  ▼.  WatU,  8  Car.  &  P.  granted  (in  the  Court  of  Ezche- 

614.  quer)  only  on  the  point  reserved. 

{b)  8  Eatt,  1 ;  and  see  5.  P.,  De  On  the  argument,  the  Court  were 

Cretpigny  ▼.    WeUaley,  5   Bing.  equally  dirided.    See  the  report  of 

392;  Ward  Y.  Weeki,  7  Bing.  211.  the  case  in    banco   in    the  Law 

(r)  The  case  was  moved,  and  Journal, 
the  ruling  was  upheld ;  but  a  rule 
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185S. 


JforeftlC 
When  aoat- 


WRAIGHT  V.  JOHNSTON. 
C/ASE  against  an  attorney  for  n^Iigence.  The  first  two 
u^ed  "*  db  co^"***  (^c  one  on  an  executory,  the  other  on  an  executed 
bU  best  Co  ob-  Contract)  were  on  an  emplojrment  as  attorney  in  a  certain 
•  client,  who  business  of  procuring  by  legal  means  due  compensation  for 
m^^OTMT  certain  wrongs  done  to  the  plaintiff  by  one  Curling, 
other  right  of    Breach,  the  not  using  due  care,  &c  to  obtain  such  due 

small  iralue 

under  a  written  Compensation,  whereby  the  plaintiff  lost  it 

thkh!*JIh«her      The  third  and  fourth  counts  were  on  a  bailment  to  the 

because  it  re-    defendant,  as  attorney,  of  a  certain  document     Breach,  its 

2 aires  to  be^  ^  -^ / 

at  is  not,         loss  through  his  negligence. 

becawit^ of       There  were  counts  for  the  conversion  and  detention  of 

l^'V-      the  document 


scmction,  it  Pleas :  nan  assumpsit,  not  guilty  and  denials  of  the  prin- 

ous  to  sue,  he  cipal  allegations  in  each  count, 
has  authoritv 

to  compromHe  jsj,  James  and  WooUett  for  the  plaintiff, 

the  elaim  and  ^ 

cument ;  but  BovUl  and  Hauntn  for  the  defendant 
in  an  action  \j 

the  client  The  plaintiff,  a  widow,  stated  that  her  husband  had  taken 

against  him  wr  * 

negligence  in  the  land  from  Curling  under  an  agreement  in  writing,  which 

sufficient  com-  ^^'^  ^^  given  to  the  defendant  (and  which  was  the  agree- 

TOnsation  and  ment  alluded  to  in  the  last  count),  and  notice  to  produce 

the  document,  which  had  been  given  by  the  plaintiff, 
it  may  never- 

JJl^Jl^JJ  Bovill  objected  that  it  must  be  produced,  and,  to  account 

the  Jury,  upon  for  its  non-production  by  the  defendant,   called   Curling 

sunccs,  who-  upon  a  subpcena  duces  tecum,  and  he  produced  what  turned 

a  want  of  due  ^^^  ^  ^^  ^^^  duplicate  original,  which  was  unstamped.     In 


raise,  provided 


pro 
{de< 


to?hl"c^'"ro?  *^"*^®^  ^  *^  learned  Judge  he  stated  that  he  had  destroyed 

fprov 
there  Is  any  (^)  Whether  there  was  such  evi-      case  to  set  aside  the   verdict   as 

want  of  such       ^^^ce  in  this  case  was  a  question      against^evidence,  but  the  case  was 
due  care  (a )t       raised  before  the  full  Court  on  a      not  moved  for  misdirection, 
but  hts  not 

having  ascertained  the  amount  of  the  damage,  before  agreeing  to  the  compromise, /irM  iusuffl- 
cient  evidence  of  negligence ;  and  a  verdict  entered  for  the  defendant. 
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the  other  original^  which  had  been  given  to  him  by  the        1858. 
plaintiff,  and  which  also  was  unstamped. 

E.  James  thereupon  objected  that  the  defendant's  copy 
was  inadmissible  (a). 

8ed  per  Erle,  J. — It  is  admissible  either  as  secondary 
evidence  of  the  destroyed  original  or  as  a  duplicate  original. 

The  agreement  was  dated  in  1852,  and  was  for  a  letting 
to  Wraight  of  four  acres  of  marsh  land  for  seven  years,  at 
7/.  for  the  first  year,  8/.  for  the  two  next  years,  and  10/.  for 
the  four  last  years,  "  in  consideration  that  Wraight  will 
carry  out  and  spread  over  the  land  the  mould  lying  about 
the  ditches,  in  a  workmanlike  manner,  within  the  first  three 
years,  or  pay  31.  a  year  for  every  year  that  he  should  re- 
main;'* or,  i.e.  (as  was  suggested),  that  Curling  might  re- 
enter if  the  agreement  were  not  carried  out.  This  was 
signed  by  both  parties,  but  was  unstamped,  and  there  were 
two  duplicate  originals. 

Wraight  occupied  under  this  agreement,  paying  the  rent 
until  near  the  end  of  the  year  1856.  In  June  that  year  he 
died.     The  rent  was  paid  at  Michaelmas. 

The  rent  was  not  paid  for  that  year,  and  Curling  claimed 
compensation  for  Wraight's  failure  to  spread  the  mud,  &c. 
Early  in  1857  there  was  some  communication  between 
Curling  and  the  plaintiff's  son,  to  the  effect  that  he  should 
not  accept  the  plaintiff  as  tenant.  There  had  been  no  notice 
to  quit,  but  there  had  been  no  letters  of  administration. 

And  shortly  after  he  sent  men  upon  the  land,  who  cut 
and  carried  away  the  hay,  and  took  possession  of  the  land 
for  him,  expelling  the  plaintiff 

The  plaintiff  applied  to  the  defendant  to  "do  the  best  he 
could  for  her,"  and  said  she  had  no  money  to  spend  in  law. 
The  defendant  thereupon  saw  Curling  and  consented  to 
settle  the  claim  for  16/.,  deducting  the  rent  due,  which  was 
8/.,  but  Curling  to  give  up  any  cross  claim  of  compensation 

(a)  Doe  d.  Gilbert  v.  Rou,  7  M.  &  W.  701. 
VOL.  I.  K  F.F. 
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1868.        for  the  alleged  breach  of  the  agreement,  and  the  plaintiff  to 
^^^^      give  up  all  claim  to  possession  of  the  land.    The  defendant 
V.  only  charged  IO9.  for  his  costs,  of  which  Curling  consented 

to  pay  half. 

The  defendant  had  told  the  plaintiff  that,  as  her  agree- 
ment was  unstamped,  it  was  of  no  use  to  her,  and  that  it 
would  be  impossible  for  her  to  recover  in  an  action  without 
getting  it  stamped,  which  would  cost  10/.  penalty.  He  had 
left  it  with  Curling. 

The  plaintiff  claimed  compensation  for  the  hay  and  also 
for  the  year's  tenancy  of  the  land,  from  Michaelmas,  1856, 
to  Michaelmas,  1857. 

It  appeared  that  the  defendant  had  not  taken  means  to 
ascertain  the  quantity  of  the  hay.  Curling's  estimate  of 
*  which  differed  from  the  plaintiffs. 

At  the  close  of  the  plaintiffs  case, 

Bovill  applied  for  a  nonsuit,  on  the  ground  that  there 
was  no  cause  of  action  in  the  original  action,  and  no  evi- 
dence of  negligence  or  want  of  skill  in  the  conduct  of  the 
case  by  the  defendant,  he  having  done  the  best  he  could* 

E.  James, — There  are  counts  for  detention  and  conver- 
sion, clearly  proved ;  there  cannot  be  a  nonsuit  as  to  part ; 
and  the  defendant  did  not  ascertain  the  value. 

Erle,  J.,  refused,  to  stop  the  case,  but  reserved  the 
point. 

For  the  defendant,  Curling  was  called  and  stated  that  the 
defendant  had  given  him  the  plaintiff's  copy  of  the  agree- 
ment, and  that  he  had  destroyed  it  because  the  defendant 
said  it  was  useless.  He  had  never  demanded  the  rent  due, 
nor  the  3/.  as  the  compensation  for  the  alleged  breach  of 
the  agreement.  The  defendant  was  called  and  explained 
the  legal  difficulties  in  the  way  of  suing  in  the  first  action. 

Erle,  J.  (to  the  jury).— It  is  necessary  that  there  should 
be  evidence  of  gross  want  of  care  or  skill  in  order  to  enable 
the  plaintiff  to  recover  on  the  special  counts.   The  question 
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depends  in  a  great  degree  upon  the  plaintifTs  legal  position        1658. 


at  the  time  she  put  her  case  into  the  defendant's  hands,  and 
that  position  was  one  of  almost  insurmountable  l(^al  dif- 
ficulty. Being  in  fact  out  of  possession,  she  could  only 
recover  the  land  in  an  action  of  ejectment  (a)^  and  either  in 
that  action  or  in  an  action  for  the  injury  sustained  by  the 
seizure  of  the  hay,  it  would  have  been  unsafe  and  improper 
for  the  defendant,  as  the  jpIaintifiTs  attorney  in  either  of 
such  actions,  to  go  to  trial  without  stamping  her  copy  of 
the  agreement,  which  would  have  cost  her  10/.,  a  sum  of 
money  she  did  not  appear  to  possess.  The  agreement 
being  void  as  a  lease  (not  being  jjnder  seal)  only  operated 
to  make  Wraight  tenant  from  year  to  year  under  its 
terms,  and  the  plaintiff  would  not  succeed  to  such  tenancy 
without  either  letters  of  administration  (which  would  en- 
tail expense)  or  proof  of  Curling's  recognition  of  her  a« 
his  tenant.  Even  assuming  her  title  as  tenant  under  that 
agreement,  it  raised  a  difficult  question  as  tp  Curling's 
rights  under  it,  and  particularly  as  to  his  right  of  re-entry. 
But  the  question  was,  whether  under  the^e  circumstances 
the  defendant  did  the  best  be  could  for  his  client,  or  was 
negligent  and  careless  in  the  comjH-oiDise.  No  doubt,  to 
compromise  and  give  up  the  agreem^it  was  within  his 
authority,  and  there  can  be  no  question  that  he  acted 
honourably  and  disinterestedly  (as  his  small  charge  for  costs 
shows),  but  you  are  to  determine  the  question  whether 
there  was  a  want  of  due  care. 

The  jury  found  a  general  verdict  for  the 
plaintiff,  damages  24/.  (i). 

(<i)  In  which  action  the  claim  (b)  But  leave  was  given  to  move 

for  the  value  of  the  hay  could  not  to  enter  a  verdict,  and  a  rule  was 

be  joined ;  see  C.  L.  P.  Act  of  1 852,  granted  and  made  absolute  accord- 

i.  41,  ingly. 


k2 


Wraight 

V. 

Johnston. 
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March  26. 

A  warrant  of 
attorney  given 
to  a  retiring 
partner,  con- 
tempora- 
neously with 
deed  of  disso- 
lution, to  secure 
him  repayment 
of  the  capital 
he  had  brought 
into  the  busi- 
ness, is  not 


1858. 

^■v-^^  Kingston^  coram  JSrle,  J. 

LOADER  AND  ANOTHER,  Assignees  of  SMITHER 
(a  Bankrupt),  r.  HISCOCK. 

JL  ROVER,  and  money  had  and  received.     Particulars  of 
claim  200/. 

Pleas :  not  guilty,  not  possessed,  and  never  indebted. 

Ltish  and  Hannen  for  the  plaintiff. 

M.  Chambers  and  R.  Clarke  for  the  defendant. 

On  the  22nd  October,  1857,  the  bankrupt  and  the  de- 
fendant, who  had  been  partners,  dissolved  partnership  by 
given  for  an       a  deed,  reciting  that  the  defendant  had  brought  into  the 

antecedent  _       .  «^«.,        ,  .   ,  ,  ., 

debt  or  demand  busmess  350/.,  which  was  to  be  repaid. 

within  the  q^  ^j^^  ^^^  ^^  ^j^^  bankrupt  gave  the  defendant  a 

warrant  of  attorney  for  that  amount 

On  the  7th  November  judgment  was  signed  and  execu- 
tion issued. 

On  the  9th  November  the  goods  were  seized  under  the 
writ,  and  a  bill  of  sale  made  by  the  sheriff  to  the  defendant. 

On  the  same  day  a  letter  was  posted  to  the  defendant 
containing  notice  of  an  act  of  bankruptcy,  which  letter 
would  not  be  received  in  course  of  post  until  the  10th. 

On  the  13th  November  a  petition  was  filed,  dated  of  the 
12th ;  the  act  of  bankruptcy  alleged  being  a  denial  to 
althoughitdoes  creditors. 

On  the  22nd  November  there  was  an  adjudication  of 
bankruptcy. 

Lush,  for  the  plaintiff,  stated  that  he  relied  on  the  135th 

eompfefeTb^'  section  of  the  Bankrupt  Law  Consolidation  Act,  12  &  13 

Vict.  c.  106,  as  the  warrant  of  attorney  having  been  given 

"within  two  months  of  the  filing  of  the  petition,"  and  "for 

an  antecedent  debt  or  demand;'*  and  also  on  the  133rd 


135th  sect,  of 
the  Bankrupt 
Law  Conso- 
lidation Act, 
12  &  13  Vict 
c.  106. 

A  trader  is 
not  to  be 
deemed  •*  un- 
able to  meet 
his  engage- 
ments*' within 
the  133rd  sect 
of  the  Act  if 
his  assets 
exceed  the 
amount  of  his 
liabilities,  even 


not  appear  that 
he  could  have 
immediately 
realized  the 
amount. 
An  execu- 


sale  if  there  is 
a  bill  of  sale 
to  the  execu- 
tion creditor 
for  the  full 
value,  and  the 
amount  is  actually  paid  over. 

A  party  to  whom  notice  of  an  act  of  bankruptcy  is  sent  by  post  is  not  to  be  deemed  to 
have  had  notice  until  the  day  when,  in  the  ordinary  course  of  post,  he  would  receive  the  letter 
containing  it. 
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section,  the  warrant  of  attorney  having  been  given  by  a 
trader  "  unable  to  meet  his  engagements ;"  and  the  execu- 
tion having  been  collusive  and  not  bond  fide  completed  by 
seizure  and  sale  before  the  adjudication. 

But,  the  bankrupt  having  been  called,  it  appeared  on 
cross-examination  that  at  the  time  of  the  bankruptcy  or 
the  warrant  of  attorney  his  assets  exceeded  his  liabilities. 

With  regard  to  a  farm,  in  which  he  had  a  leasehold  in- 
terest, he  was  asked  at  what  he  valued  it. 

Lush  objected,  that  the  question  was  what  it  had  actually 
realized  by  sale ;  for  the  assets  of  a  trader  are  what  he  can 
realize;  but 

Erle,  J. — The  question  is,  whether  he  knew  himself  to 
be  insolvent ;  and  that  depends  upon  the  real  value  of  the 
property,  not  the  proceeds  of  a  forced  sale  under  a  bank- 
ruptcy. 

The  sheriff's  officer  was  called,  and  on  cross-examination 
it  appeared  that,  thoUgh  the  bill  of  sale  was  for  the  exact 
amount  due  under  the  warrant  of  attorney,  the  sale  was 
bond  fide,  and  for  the  real  value  of  the  goods,  and  that  the 
money  was  actually  paid. 

Erle,  J.,  ruled  that  the  warrant  of  attorney  was  not  a 
"  debt  or  antecedent  demand ;"  that  there  was  not  evidence 
that  the  bankrupt  was  at  the  time  it  was  given  "  unable  to 
meet  his  engagements ;"  that  the  defendant  had  not  notice 
of  the  act  of  bankruptcy  until  the  10th  November  (a),  and 
that  the  execution  was  bond  fide  executed  before  the  bank- 
ruptcy; whereupon 

Lush  yielded  to  a  nonsuit. 


1858. 


(a)  Alittr,  where  the  giti  is  the 
■ending^  not  the  rtceivivg,  as  an 
attorney's  signed  bill ;  Dunn  ▼«  lfa/«, 


po$tt  or  a   notice  of   dishonour; 
Mackay  v.  Judkins,  pott. 
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1858. 

^-"^^^  MOORE  V.  DRINKWATER. 

March  28.  j 

The  presence  of  ^CTION  for  breaking  open  the  outer  door  of  a  house 

a  broker,  &c.  on  and  tearing  down  and  taking  away  fixtures  of  the  plaintiff 

Z  rern\Tm!'      ^'^^  •'  "«^  g^^^^X  ^y  Statute. 

SS^aie  bc^       Hawkins  and  Barnard  for  the  plaintifl. 

th^brokwrand      ^'  ^^ssell  foT  the  defendant. 

torn  down,  and       ^he  plaintiff  proved  that  he  had  been  tenant  to  the  de^ 

to^have^dl^    fendant  of  the  house  from  year  to  year,  and  that  there  had 

trained  for        been  no  notice  to  quit  on  either  side.     He  had  fitted  up 

rent — pending  .i/»  -      %    i»  ii 

the  tenancy—    the  shop  With  fixtures^  including  counters,  shelves,  &c  ; 

evidencirof  the  ^^^  Counters  being  fixed  to  the  floor  with  screws,  and  the 

landlord's  Ha-  shelves  affixed  to  the  walls.  He  had  closed  the  shop  and 
bihty  for  the  ^ 

wrongful  act  of  lefl  the  premises,  keeping  them  locked  up,  while  he  was 

outer  diran'uid  trying  to  obtain  a  tenant  who  would  take   the  fixtures. 

as*a'di8^e"'^*  Three  quarters'  rent  were  in  arrear ;  and  on  coming  to  the 

for  rent  due.      house  One  day  he  found  the  defendant,  his  kindlord,  with  a 

In  an  action  ,  .  i      i»  i    .  i  rw%m 

for  such  man  in  possession,  the  fixtures  being  torn  down,    i  he  man 

The^per*'  professed  to  have  distrained  for  rent,  and  the  fixtures  were 
measure  of  da-  *  condemned  **  foT  121.  10*. 

mages  as  to  the 

tenant's  fix-  Rent  was  due  to  the  amount  of  SOL 

amount  of  the*  The  pfedntiflp  swore  that  they  had  codt  lOOL  (inchidlng, 
Sroe^sal^V  ^^^^^^9  ^®  ^''^P  front,  which  was  estimated  at  SOi  of 
broker— nor  is  OOi,  and  had  not  been  touched),  and  that  they  were  worth 
the  value  paid  80/.;  but  he  admitted  that  he  had  ofiered  them  to  an  in«- 
hut^f  is?OT^""  coming  tenant  at  401.  the  house  was  worthless  to  hia 
may  be/the       without  the  fixtures. 

value  of  the 

fixtures  to  an         p^  RtLsscll,  for  the  defendant,  submitted  that  there  was 

incoming  ^  '  '^ 

tenant,  and  the  no  evidence  that  he  had  authorized  the  otiter  door  to  be 

incoming  broken  open  or  the  fixtures  to  be  torn  down ;  and  that  the 

behkerto'^ay  da™^®>  ^^  ^^  could  be  greater  than  the  sworn  value,  which 

the  outgoing     ^as  less  than  the  rent  due,  was  not  the  value  to  an  incoming 

tenant  for 

them.  tenant;  non  constat  that  defendant  might  not  have  deter- 

And  this  can 
be  recovered 

without  deducting  the  amount  of  rent  due,  as  the  fixtures  could  not  have  been  distrained 
upon  for  it. 
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mined  the  tenancy  before  a  tenant  was  obtained,  or  that  at        185d. 
all  events  the  rent  should  be  deducted  from  the  value.  mocrb 

Sedper  Erle,  J* — There  is  no  defence  to  the  action,  and  d^i^^^^^eh, 
the  question  is  purely  one  of  damage.  The  landlord  can- 
not distrain  trade  fixtures.  As  to  the  objection,  that  there 
is  no  evidence  that  the  defendant  authorized  the  wrongful 
acts,  there  is  evidence  from  which  it  may  be  inferred  that 
he  had  done  so.  He  was  seen  on  the  premises  at  the 
time,  and  took  the  benefit  of  the  wrong.  With  respect  to 
the  quantum  of  damage,  the  jury  may  give  the  value  of  the 
fixtures  to  an  incoming  tenant,  for  their  removal  was  a  tort. 
Fixtures  in  iitu  are  worth  far  more  than  they  are  when 
severed}  and  the  very  wrong  complained  of  was  for  the 
severance. 

Verdict  for  the  plaintiff,  40L 


AUDSLEY  V.  ftORN. 
JCiJECTMENT  by  mortgagee  against  ternfior. 

Lush  and  Francis,  for  the  plaintifi^  put  in  the  mortgage,  a  deed  of  a^ 
which  had  been  executed  by  the  defendant  and  her  husband  "S?"f*mor^ 

(since  deceased),  and  which  bore  the  memorandum  of  her  »«?«♦  ^?'y    , 

acknowkdged 
acknowledgment  of  concurrence  as  a  married  woman,  made  by  a  married 

before  a  Judge,  under  the  statute  S  Will.  4,  c.  7t.  Sie"itatute 

«  Will  4   e  71 

The  deed  recited  that  the  defendant  was  entitled  to  a  life  is  sufficient 
Interest  in  the  term,  remainder  to  her  children,  and  it  pur-  ^insi^her  in 

ported  to  assign  the  whole  term.  »°  ejectment 

'^  o  by  mortgagee, 

Raymond,  for  the  defendant,  objected  that  the  recitals  bS^S'lTdeath^ 

were  no  estoppel  as  against  her,  so  that  evidence  of  her  Jhe**JSn?aI^it 

interest  was  required,  and  that  the  assimment  did  not  bind  appears  that  aha 

^  bad  only  a  life 

interMt  in  a 
term,  and  the  deed  purported  to  eonirey  the  whole ;  notwithstanding  that  the  objections  are 
taken  that  it  is  void  as  regards  her,  being  a  conveyance  *by  a  married  woman  of  a  chattel 
interest,  or  that  it  is  invalid  as  purporting  to  convey  the  whole  interest  io  liha  ttmft ;  and 
that,  therefore,  it  is  no  estoppel  upon  her. 
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1858.         her,  because  it  was  roid,  it  being  of  a  chattel  interest,  and 
^r^^^^^^'^      also  because  it  proposed  to  pass  the  whole  term. 

HoEK.  Erle,  J.,  overruled  the  objections^  and  directed  a  verdict 

for  the  plaintiff. 


HILL  V.  FOX. 

March  31. 

Incoireiiantfor  OOVENANT  for  payment  of  2,000/.  with  interest,  and 
mone™tbe^  also  to  pay  the  premiums  upon  certain  policies  assigned  as 
^at  Sie*deed*  security,  and  to  repay  the  premiums  if  the  plaintiff  should 
was  a  mortgage  have  to  pay  them  through  the  default  of  the  defendant 

deed,  gifen  to  i   .     .  /*»     i   .        ■     i  .      .      ,         ,  .  , 

secure  money  The  plamtiff  claimed  the  prmcipal  and  mterest,  and  one 
ifthe  defendant  ^fcach  laid  being  that  the  nonpayment  of  several  premiums, 

admiu  the         ^q  amount  of  which  he  also  claimed,  as  having  been  corn- 
amount  of  the  ^ 
claim,  he  is       pelled  to  pay  them. 

begin,  even  ^^^^  •'  ^hat,  before  the  making  of  the  deed,  the  defendant 

di?m"1n  f  *  ^^  ^^^^  ^  *^  plaintiff  1,600/.  by  bets  upon  horse-racing ; 

technical  view,  that  the  deed  was  a  mortgage  within  the  meaning  of  the 

unliquidated  Statutes  (a),  and  that  part  of  the   consideration  was   the 

^*lirar*action  ™^^^y  80  lost     Issue  thereon. 

on  a  corenant 

for  payment  of  M.  Chambers,  for  the  defendant,  cldmed  the  right  to 
^tlt  wmT'    begin,  offering  to  admit  the  amount  of  the  plaintiff's  claim. 

mortgage,  and 

that  part  of  jEJ.  James. — That  catmot  affect  the  right,  which  depends 

the  conside* 

ration  was         on   the   onus   probandi.      Roscoe's  NUi  Prius,  p.   S16. 

Moreover,  part  of  the  claim  is  for  unliquidated  damages,  on 


money  lost  in 
bets  on  hofse- 


racing,  it  ap-     ^hg  hreach  for  not  paying  the  premiums  (i). 

had  lost  bets  to      Erle,  J.  (after  Consulting  Williams,  J.) — The  defend- 

the  plaintiff; 

had  then  bov* 

lowed  the  («)  *  ^^'  c.  14,  s.  1  ;   8  &  9  (6)    Vide    Warburg  v.   Twcktr^ 

money  from        Vict  c.  109,  8.  18.  24  L.  J,  C.  P.  317. 

him,  Cdt  which 

the  security 

was  given,  and  had  then  immediately  paid  him  the  amount  of  the  bets  he  lost ;  the  question 

for  the  jury  was,  whether  the  money  waa  lent  on  condition,  and  not  a  mere  expectation,  that 

the  bets  would  be  paid  out  of  it. 
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ant,   admitting   the   amount  of  the   claim,   is  entitled   to        1858. 

In  ejectment  by  the  heir,  the  devisee,  admitting  the  heir-  «. 

ship,  is  allowed  to  begin  (ft). 

The  defendant  was  called  and  stated  that  he  had  lost 
1,600/.  to  the  plaintiff  in  bets  on  horse-racing,  and  had  then 
borrowed  the  2,000/.,  upon  condition  that  Out  of  that  sum 
the  1,600/.  should  be,  as  it  immediately  was,  repaid. 

The  plaintiff  was  called  and  admitted  the  fact  that  the 
1,600/.  had  been  repaid  out  of  the  2,000/.,  but  denied  any 
contract  or  condition  that  it  should  be  so  repaid,  though  he 
admitted  that  he  expected  it  would  be  so. 

Erle,  J.  (to  the  jury).— If  it  is  merely  proved  that  the 
money  was  lent  for  the  purpose  of  the  repayment  of  money 
lost  by  betting,  the  plaintiff  is  entitled  to  the  verdict  If, 
indeed,  the  parties  agree  that  a  security  shall  be  given 
apparently  for  money  lent,  and  go  through  a  transaction 
which  really  operates  only  to  conceal  the  object,  which  wasl 
to  evade  the  statute,  and  by  mortgage  secure  the  repayment 
of  a  money-bet,  it  is  within  the  prohibition.  But  if  there  is 
a  loan  of  money,  which  is  not  only  put  into  the  hands  of 
the  professed  borrower,  but  of  which  he  becomes  the  lawful 
owner,  then  a  deed  to  secure  the  repayment  of  it  is  valid, 
even  although  the  party  lending  it  expected  that  it  would 
be  applied  in  repayment  of  money  lost  on  bets.     By  the 

(a)  Coram  Williams,  J.  ^p^n  5. 

OVERBURY  V.  MUGGRIDGE. 

Covenant  for  repayment  of  monies  secured  by  mortgage  deed. 

Pleas:  payment;  and  an  equitable  plea  founded  on  alleged  appro- 
priation of  the  rents. 

The  main  question  was  as  to  the  amount  due. 

Skee,  Seijt.,  and  OgU,  for  the  plaintiff. 

Gordon  AUan,  for  the  defendant,  claimed  the  right  to  begin. 

Sed  per  Williams,  J. — There  is  a  question  as  to  the  amount  of  the 
claim.    The  plaintiff  is  to  begin. 

(b)  See  Martin  y.  Johnston,  ante,  p.  122. 
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Statute,  if  a  party  wins  on  snch  bets,  he  cannot  rscai)er  the 
money,  but  that  is  the  whole  effect  of  the  statute;  the 
betting  is  not  illegal,  and  money  lent  to  pay  a  bet  niay  be 
lawfully  recovered.  The  prohibition  applies  to  a  seeuriiy, 
and  the  question  is^  for  what  was  the  security  given  ?  Ac- 
cording to  the  evidence  of  the  defendant  there  was  clearly 
no  evasion  of  the  statute,  for  the  transaction,  according  to 
his  account  of  it,  was  this: — "  Lend  me  2,000iL  on  condition 
that  the  1,600/.  lost  in  betting  shall  be  repaid,"  and  that 
would  be  an  illegal  contract,  and  would  make  the  security 
invalid.  But  it  is  denied  by  the  plaintiff;  and,  although  he 
admits  an  expectation  that  the  money  should  be  so  applied, 
that  is  a  different  thing  from  a  condition  or  a  contract  to 
that  eflect  A  condition  would  Invalidate  the  secmity;  a 
mere  expectation  would  not  (a). 

Verdict  for  the  plaintiff  for  2,500/1 

M.  Chambers  tendered  a  bill  of  exceptions,  but  after- 
wards moved,  and  a  rule  was  refused. 

(c>  PeiUcai  ▼.  Afigil,  2  C.  M.  &  R.  31 1 ;  Fetei  V.  HUi^  38  L.  J.,  C.  P. 
ISA. 


SjpHng  JsiiMSi.  SALTER  V.  BURNABY. 

A  declaration,  JLHE  declaration  stated  that,  in  consideration  that  the 
plaintffThadlet  plaintiff  would  let  to  hire  and  deliver  to  the  defendant  a 
to  hire  to  the  y^^^^  fo^  ^j;^  defendant  to  ride  a  reasonable  time  and  dis- 
tance, for  reward,  the  defendant  promised  the  plaintiff  that 
he  would  ride  and  use  the  horse  in  a  moderate  and  proper 
manner  [and  that  he  would  not,  during  the  hiring,  permit 
that  the  defend-  or  suffer  the  horse  to  be  ridden  or  used  by  any  other  per- 
that  be  would    son].    Averment,  that  the  defendant  received  the  horse 

ride  and  use  the 
hone  in  a  mo- 
derate and  lawful  and  proper  ihartner  [and  that  he  would  not,  AuAng  tuth  hiring,  permit 
the  hone  to  be  ridden  or  used  by  any  other  person],  allowed  to  be  annulled  after  the  plain- 
*iF*  ?^^**  closed,  by  striking  out  the  latter  part  of  the  statement ;  the  breach  laid  being, 
that  the  defendant  delivered  the  horse  to  his  servant,  who  so  carelessly  and  improperly  rode 
it  that  it  was  iiyurad.  '  t    ir    j 


defendant  a 
horse  for  the 
defendant  to 
ride  a  reason- 
able time  and 
distance,  and 
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from  the  plaintiff  On  hire  upon  these  tenna.  Breach,  that 
the  defendant  delivered  the  horse  to  his  servant,  who  so 
carelessly  and  improperly  rode  and  used  it  that  it  was 
grievously  injured. 

Pleas :  1.  That  the  defendant  did  not  promise  bl&  alleged. 

2,  That  he  did  not  receive  the  horse  on  the  terms 
alleged. 

3.  Denying  the  breach  as  alleged. 

Hawkins,  Prentice  and  SAaw,  for  the  plaintiff. 

JE.  James  and  Wordsworth  for  the  defendant. 

There  was  no  proof  of  the  alleged  stipulation  not  to  alldw 
the  horse  to  be  ridden  by  any  other  person. 

At  the  close  of  the  plaintiff's  ease, 

E.  James  objected  that  the  declaration  was  riot  proved. 

Hawkins  applied  fo  amend  by  striking  Out  that  part  of 
the  statement  in  the  declaration. 

Erle,  J.jr  allowed  the  amendment. 

JE  James  then  called  witnesses^ 

Verdict  lor  the  deiendalitr 


ROBERTS  If.  SHALLESS.  lent  Auitei. 

f^  March  2S. 

_LHC  declaration  charged  that  the  defendant  broke  and  Articles  of  set- 
entered  the  dweilirig-hoUse  of  the  plaintiff,  seized  her  goods  in^n"ntciitian 
and  kept  them  until  ghe  was  compelled  to  pay  ISL  |°  ^V^^!f^  ^^ 

fnisetf  to  trastees,  hetd  tfofflciient  to  transfer  Aich  property,  alfhoueb  a  deed  of  settleroenti 
which  appeared  to  have  been  oonteiiiplafced,  had  not  been  executed.  The  legal  title  being 
transferred,  the  assignee  held  entitled  to  distrain  for  rent ;  at  all  events,  with  notice  to  the 
tenant  of  the  transfer :  qUs^e,  if  sttffioient  without  suoh  notice  ?  Aisamiiig  that  there  .waa 
no  such  transfer  of  legal  title,  «em62ey  that  a  new  tenancy  to  third  parties  could  not  be  created 
merely  by  the  tenant's  paying  rent  to  theifl,  without  the  assent  oi  Ms  fitrmer  landlord  to  such 
transfer  of  the  tenancy,  even  though  it  Were  with  bis  privity  and  tacit  auent,  onder  the  im- 
pression that  there  had  been  a  transfer  of  title. 

As  against  the  tenant,  boWever,  in  an  action  by  him  fbr  a  wrongfu)  ditfffess  by  third  par- 
ties, an  authority  f\roni  the  former  landlord  to  them  to  receive  the  rents — proved  to  have 
been  shown  to  the  tenants-is  admissible  h>  evidence. 

And  an  authority  to  a  married  woman  to  receive  the  rents,  from  parties  professing  to  be 
her  trustees,  iA  admissible  in  an  action  against  them,  or  a  part'y  who  has  acted  aa  their  bailiff 
in  diatraioiog. 
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1858.  Plea :  not  guUty  by  statute  19  Geo.  2. 

Hawkins  and  Barnard  for  the  plaintiff. 

M.  Chambers  and  Lush  for  the  defendant 

The  plaintiff  stated  that  he  had  been  tenant  to  one 
Crookland  till  1854,  when,  by  Crookland's  order,  he  paid 
rent  to  one  Crane.  He  had  then  paid  rent  to  Mrs.  Crook- 
land  up  to  September,  1857.  In  October  he  had  notice 
from  Crookland  not  to  pay  rent  to  any  one  but  himself. 
After  that  the  plaintiff  paid  Crookland.  The  defendant  had 
subsequently  distrained  for  three-quarters'  rent,  in  the  name 
of  one  Davis. 

Jf.  Chambers^  for  the  defence,  put  in  articles  of  settle- 
ment, dated  6th  January,  1854,  made  upon  the  marriage  of 
Crookland,  between  him  of  the  one  part,  and  Crane  to  Crane 
and  Davis  (as  trustees)  upon  the  other  part;  whereby  it  was 
declared  and  agreed  that,  "so  soon  as  may  be  after  the 
solemnization  of  the  marriage,  a  settlement  shall  be  made 
and  executed  by  one  or  more  deeds  as  may  be  requisite, 
whereby  the  leasehold  messuage,  &c.  (the  house  in  ques- 
tion) shall  be  assigned  to  and  Vested  in  the  said  trustees, 
and  that  the  husband  and  wife  shall  by  such  deed  or  deeds 
irrevocably  appoint  them,  the  trustees,  their  attomies  to 
receive  and  recover  the  rents.  And  it  was  thereby  declared 
and  agreed  by  and  between  the  parties,  that  the  trustees 
shall  henceforth  stand  and  be  possessed  of  the  said  messuage 
on  the  trusts  hereinafter  declared,  the  trusts  being  to  pay 
the  rents  into  the  proper  hands  of  Mrs.  Crookland,  for  her 
sole  and  separate  use,  independent  of  her  husband  and  free 
from  his  control,  &c.  The  settlement  to  contain  all  usual 
and  necessary  provisions  as  to  children,  &c.'* 

No  deed  of  settlement  was  executed. 

In  May,  1854,  Crane,  the  trustee,  demanded  the  rents 
from  the  plaintifi^  with  the  assent  of  Crookland,  and  gave 
receipts  in  his  own  name,  until  he  allowed  Mrs.  Crookland, 
the  cestui  que  trusty  to  receive  them  for  herself.     Payment 
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being  refiised  to  her,  the  defendant  had  distrained  by  the         1858. 
orders  of  Crane,  and  in  the  name  of  the  co-trustee  Davis, 
for  her  benefit. 

Crane  was  called  and  produced  a  letter  from  Crookland 
to  him,  dated  in  May,  1854,  containing  an  authority  from 
him  to  Crane  to  receive  the  rents  from  Roberts,  to  whom  the 
witness  stated  that  he  showed  it  or  read  it. 

Hawkins  objected  to  its  reception. 

Sed  per  Erle,  J. — It  is  clearly  admissible,  having  been 
shown  to  him. 

The  witness  stated  idso  that  he  told  the  plaintiff  he 
(Crane)  was  to  receive  the  rents  as  trustee  under  the  deed, 
and  that  from  that  time  he  did  receive  them  until  1855, 
when  the  wife  asked  to  be  and  was  allowed  to  receive  them 
until  October,  1857,  when  the  husband  claimed  them. 

Hawkins  objected  to  anything  that  had  passed  between 
the  trustees  and  the  wife. 

Sed  per  Erle,  J.— It  may  be  shown  that  she  had  autho- 
rity from  them  to  receive  the  rents. 

Jf.  Chambers  and  Ltish  submitted,  first,  that  the  articles 
of  settlement  amounted  to  an  assignment  of  the  leasehold 
premises,  comprising  the  house  in  question ;  and  secondly, 
that,  if  not,  this  would  transfer  the  title  to  the  rent,  no 
attornment  being  necessary  by  the  tenant ;  and  thirdly,  that 
there  was  evidence  that  a  new  tenancy  had  been  created  by 
the  pa3rment  of  rent  to  the  trustees,  and  to  the  wife  as  their 
agent.     They  cited  Dowries  v.  Cooper  (a). 

Erle,  J. — Upon  the  first  point  I  am  in  favour  of  the 
defendant.  No  deed  nor  any  specific  words  are  necessary 
to  pass  leasehold  property ;  it  is  sufficient  if  an  intention  is 
manifested  in  the  instrument  to  effect  a  present  conveyance 
of  the  property,  and  I  think  such  an  intention  is  manifested 
in  the  articles  of  settlement 

Upon  the  other  point  I  am  against  the  defendant   There 

(o)  2  Q.  B.  Rep.  1 ;  11  L.  J.,  Q.  B.  2. 
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1858.  the  wofk  was  completed  by  NoYember  20th,  mod  die  pkin- 
tiff  then  sold  his  business  and  furniture.  The  incoming 
tenant  came  in  on  the  12th.  An  attempt  was  made  to  show 
that  the  sale  was  at  a  loss  in  consequence  of  the  injuries 
stated.  On  the  5th  October  the  defendant  had  objected  to 
the  work  proceeding  until  the  agreement  was  entered  into 
with  the  incoming  tenant,  which  was  signed  on  the  9th ; 
but  on  the  10th  he  assented  to  the  work  being  proceeded 
with  again  and  finished  on  the  20th  November.  So  that 
the  defendant  was  six  weeks  in  rebuilding  the  wall,  and 
there  was  evidence  that  he  need  not  have  been  above  a 
month  engaged  about  it;  and  there  was  no  evidence  of 
negligence^  as  distinguished  from  delay,  otherwise  than  in 
the  fiict  that  the  furniture,  &c.  actually  suffered  firom  dust. 
For  the  defence  it  was  urged  that  the  wall  had  been 
pulled  down  by  the  permission  of  the  plaintifl^  and  that  the 
defendant  had  neither  been  guilty  of  negligence  nor  delay. 
They  also  submitted  that  delay  in  rebuilding  was  no  breach 
of  duty  to  the  plaintiff;  the  part  owner  being  expected  to 
rebuild  with  due  diligence.  But  the  learned  Judge  was 
not  asked  to  nonsuit,  nor  to  leave  the  question  of  leave  and 
licence  to  the  jury  on  the  second  count 

Williams,  J.  (to  the  jury). — Upon  the  first  count,  for 
trespass,  the  question  is,  whether  what  was  done  in  pulling 
down  the  wall  was  with  the  plaintiff's  leave.  But  as  to 
the  second  count,  which  charges  negligence  and  delay  in 
rebuilding  the  wall,  there  is  no  evidence  of  licence.  On 
that  count  the  question  is,  whether  there  was  negligence  or 
delay  in  rebuilding  the  wall. 

Verdict  for  the  defendant  on  the  first 
count  (on  the  issue  of  leave  and 
licence) ;  for  the  plaintiff  on  the 
second,  damages  S5L  (a). 

(a)  A  rule  was  granted  to  arrest  count  alleged  onl}^  alleged  delay, 
the  judgment,  or  set  aside  the  ver-  or  that  it  was  not  proved.  The 
diet,  on  the  grouod  that  either  the      case  was  settled. 
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Day  objected,  that  the  question  of  leave  and  licence  had 
not  been  left  to  the  jury  on  the  second  count. 

Williams,  J. — How  could  it  arise  on  that  count  alleging 
negligence  (a)  ?  and,  moreover,  I  was  not  ashed  to  leave  the 
question  to  the  jury  on  that  count  (i). 

Day  then  applied  for  stay  of  execution,  in  order  to  move 
an  arrest  of  judgment. 

Williams,  J.,  looking  at  the  declaration,  acceded  to  the 

application,  and  accordingly 

Execution  stayed  (c). 

(a)  See  ChrUiopherson  v.  Bare,  (c)  And  the  case  was  moved, 
17  L.  J.,  Q.  B.  109;  11  Q.  B.  ud  vide  ante,  and  a  rule  nisi  ob- 
Rep.  473.  tatned,  on  the  ground  that  the  count 

(b)  See  Martin  v.  The  Great  only  alleged  delay,  and  was  there- 
Northem  Railway  Company,  16  fore  bad,  or  was  not  proved.  But 
C.  B.  Rep.  179;  24  L.  J.  Rep.,  the  case  was  settled. 

C.  P.  209. 
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Coram  Erie,  •/. 

MULFORD   V.  GRIFFIN  and  another.  Len^  Jttizei. 

.  March  28. 

Action  for  goods  sold.  Gilpin,  one  of  the  defendants,  in  an  action  of 
had  allowed  judgment  to  go  by  default ;  Griffin,  the  other,  two  defendants, 
pleaded  never  indebted. 

Petersdorff  for  the  plaintiff. 

Hawkins  for  the  defendant  Griffin. 


The  claim  was  for  timber. 


one  of  whom 
has  allowed 
judgment  to 
pass  by  default, 
the  question  at 
the  trial  on  the 
general  issue 
will  be,  whe- 


The  two  defendants  had  been  for  a  short  time,  prior  to  *her  they  6o/a 

'  *  contracted  in 

June,  1857,  in  partnership  in  a  paint  business,  under  the  law  or  in  fact, 

and  if  it  ap- 
pear that  only 
one  of  them  contracted,  there  roust  be  an  application  to  strike  out  the  name  of  the  other, 
under  the  C.  L.  P.  Act,  1852,  s.  37. 

Where  party  is  sued  on  a  liability  as  partner,  and  he  is  shown  to  have  been  once  a 
partner,  then,  even  although  it  appears  that  the  partnership  had  been  dissolved,  and  if  there 
has  been  no  notice  of  the  dissolution,  any  evidence  that  he  has  continued  to  give  orders  and 
bills  in  the  name  of  the  firm,  and  to  act  as  if  he  were  partner  with  the  same  person,  though 
in  a  different  business,  and  notwithstanding  that  it  is  proved  that  he  was  in  fact  only  a  paid 
servant,  will  be  sufficient  to  render  him  liable  for  goods  ordered  by  him  in  the  name  of  the 
supposed  firm. 


VOL.  I. 


F.F. 
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name  of  the  Anti*Ozide  Paint  Company.  The  defendant 
Gilpin,  under  the  style  of  Gilpin  &  Co.^  after  that  carried 
on  a  business  in  which  timber  was  required ;  and  Gilpin, 
who  appeared  to  have  been  constantly  upon  the  premises, 
had  ordered  the  timber  in  question  in  December,  in  the 
name  of  *'  Gilpin  &  Co.,"  and  using  such  expressions  as, 
"we  shall  want  such  and  such  timber,**  ''send  vs  so  many 
loads."  And  in  a  letter,  signed  "  Gilpin  &  Co.,"  but  written 
by  Gilpin,  he  said,  "  I  have  had  an  interview  with  my 
partner." 

It  did  not  appear  that  there  had  been  any  notice  of  dis- 
solution of  partnership. 

One  Faldo  produced  a  bill  of  exchange,  dated  December, 
1857,  which  had  been  received  by  him  from  Griffin,  the 
body  being  in  his  handwriting,  drawn  on  Gilpin  &  Co., 
and  accepted  in  that  name  and  style,  but  in  the  handwriting 
of  Gilpin,  who  had  accepted  the  bill  in  blank. 

Hawkins,  for  the  defendant  Griffin,  put  in  a  deed  of  dis- 
solution, dated  in  February,  1858,  dissolving  a  partnership 
between  the  defendants,  and  called  both  of  them  to  prove 
that  since  then  Griffin  had  acted  only  as  the  hired  servant  of 
the  other  defendant.  They  also  explained  the  transaction 
as  to  the  bill,  which  had  been  accepted  in  blank  on  a  six- 
penny stamp,  and  left  with  Griffin  for  the  purpose  of  satis* 
fying  a  claim  not  exceeding  50/.,  the  precipe  amount  of 
which  had  not  been  ascertained.  The  "  partner"  alluded 
to  was  explained  to  mean  another  person. 

Petersdorff  objected  to  the  admission  of  the  deed  of  dis- 
solution. 

Erle,  J.— It  is  not  inadmissible,  but  it  will  be  immate- 
rial if  there  is  nothing  to  answer  the  evidence  as  to  the  de- 
fendant having  held  himself  out  as  partner. 

That  evidence  not  being  answered, 

Petersdorff  submitted  that  there  was  no  defence  to  the 
action. 
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Erle,  J. — I  am  of  that  opinion.  A  party  is  liable  as  a 
partner  if  he  has  held  himself  out  or  allowed  another  to 
hold  him  out  as  a  partner  (a).  The  sole  question  here, 
therefore,  is,  whether  Griffin  held  himself  out  as  a  partner ; 
if  he  did,  it  matters  not  that  he  was  not  a  partner,  and  he 
is  liable.  If  he  did  not,  then  neither  of  the  defendants  are 
liable,  as  the  claim  is  joint  (&),  and  the  question  will  then 
be  as  to  striking  out  the  name  of  Griffin  (c)  under  the  Com- 
mon Law  Procedure  Act,  so  as  to  make  it  an  action  against 

Gilpin  alone. 

Verdict  for  the  plaintiff  (rf). 


(a)  See  Gumty  t.  EvanSj  27 
L.  J  ,  Exch.  166. 

(b)  See  Siuart  v.  Rogen,  4  M. 
&  W.  649;  S.  C,  8  L.  J.,  Exch. 
96;  7  D.  P.  C.  185,  and  Boyle  v. 


Webtter,  21  L.  J.,  Q.  B.  202. 

(r)  See  Cooper  ir,  Sanden^  ante, 
p.  13. 

{d)  See  the  next  case. 


1858. 


MULFORD 
V. 

Griffin 
and  another. 


Sittings  in  Guildhall,  coram  Watson^  B. 

FALDO  V.  GRIFFIN  and  another.  Batter  Term. 

.  April  29. 

Action  on  a  bill  of  exchange,  dated  December,  1857,  in  an  action 
for  40/.,  drawn  by  the  plaintiff  upon  and  accepted  by  the  p?|^onl^^ 
defendants  (Griffin  and  Gilpin),  under  the  name  and  style  hniofex- 
of  Gilpin  and  Company.     Plea :  that  the  defendants  did  cepted  b^  one 

of  them  in 
not  accept  blank  in  the 

1   .     .  /«  name  of  him- 

Garth  for  the  plamtiff.  self  "and  Co./' 

and  filled  up 

Hawkins  and  Laxton  for  the  defendant  Griffin.     The  and  delivered 
defendant  Gilpin  suffered  judgment  by  default.  the  forme/hav- 

The  evidence  was  as  in  the  previous  case,  thus  far,  that  judgment  by 
the  defendants  were  in  partnership  untiUuly,  1857,  as  the  q^e^ion  w^ 

left  to  the  jury 
upon  the  whole  of  the  facts,  whether  the  defendants  were  partners  at  the  time,  and  if  not, 
whether  the  defendant  who  denied  the  joint  acceptance  had  acted  in  such  a  way  as  would 
lead  a  reasonable  man  to  suppose  that  they  were  partners,  and  whether  the  plaintiff  in  fact 
acted  upon  the  faith  that  they  were  so,  and  gave  credit  to  them  as  such ;  and  acts  such  aa 
signing  a  bill  and  orders  for  goods,  on  which  the  bill  was  accepted,  in  the  partnership  name 
and  style,  held  cogent  evidence  of  liability  for  the  plaintiff.     [See  the  previous  case.] 
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1B59,  "Anti-Oxide  Paint  Company;"  that  then  the  defendant 
Gilpin  carried  on  a  different  business  as  *^  Gilpin  &  Co.  ;** 
that  the  defendant  GriflSn  had  constantly  appeared  upon 
the  premises,  and  was  referred  to  on  all  occasions  as  con- 
ducting the  business. 

The  defendant  Gilpin  had  a  contract  to  lay  some  asphalte, 
and  in  which  contract  the  other  defendant  had  no  interest, 
and  for  which  the  goods  constituting  the  consideration  for 
the  bill  were  supplied.  The  defendant  Griffin  ordered  the 
goodsj  and  had  sent  written  delivery  orders  signed  by  him- 
self "  Gilpin  &  Co."  And  just  before  the  bill  was  given 
the  plaintiff  had  written  to  him  a  letter  demanding  payment 
from  ''  Gilpin  &  Co." 

The  bill  in  question,  the  bill  alluded  to  in  the  former 
actianj  was  accepted  by  Gilpin  in  blank>  and  filled  up  and 
delivered  by  the  defendant  Griffin.  The  defendant  was 
as^d  "for  what  purpose  did  Gilpin  leave  it  with  you 
accepted  in  blank  ?" 

Garth  objected. 

Laxton, — It  is  a  declaration  accompanying  and  explain- 
ing an  act  done.     It  is  part  of  the  transaction. 

Watson,  B. — It  is  so.  It  goes  to  the  very  essence  of 
the  act,  the  delivery  of  the  bill.  It  might  have  been  given 
to  tJie  defendant  to  bum. 

The  answer  to  the  question  was,  that  it  was  left  with  the 
defendant  by  his  co-defendant  to  give  to  the  plaintiff,  and 
wa^  left  in  blank  because  the  exact  amount  of  the  claim 
was  not  known. 

Garthy  on  cross-examination  of  the  defendant  Griffin, 
desired  to  put  in  a  letter  which  the  other  defendant  had 
written  to  the  plaintiff  in  the  former  action,  Mulford,  after 
an  interview  with  him  and  with  the  defendant  Griffin, 
alluding  to  the  latter  as  his  partner. 

Hawkins  objected. 
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Watson,  B.— Anything  which  is  evidence  against  Gilpin 
would  be  general  evidence  in  the  cause,  because  the  plain- 
tiff must  establish  the  liability  of  both  defendants,  his  action 
heing  joint.  Anything  said  or  done  by  Gilpin  would  there- 
fore be  evidence  in  the  cause,  and  this  letter  would  be  so, 
but  it  is  not  admissible  against  Griffin  alone  (a)« 

Evidence  rejected. 

Garth  also,  on  the  part  of  the  plaintifi)  produced  a  letter 
from  a  person  whom  the  defendant  on  cross-examination 
admitted  to  have  asked,  by  Gilpin's  desire,  to  settle  the 
action. 

Sed  per  Watson,  B. — That  is  not  evidence. 

The  defendant  swore  he  acted  as  superintendent  for 
Gilpin,  and  received  a  weekly  sum,  but  hesitated  as  to 
whether  it  was  on  any  contract  of  service.  He  distinctly 
denied  that  he  had  spoken  of  himself,  or  allowed  himself  to 
be  spoken  of,  as  a  partner  after  July,  1857,  though  he  ad- 
mitted the  use  of  the  expressions  **we"  and  "us"  when 
speaking  of  the  defendant  Gilpin  and  himself. 

An  attempt  was  made  to  show  that  others  in  Gilpin's 
service  wrote  delivery  orders  in  the  name  of  the  firm,  but  it 
appeared  that  no  one  but  Griffin  signed  the  name  of  the 
firm. 

Watson,  B.  (to  the  jury). — There  are  two  questions  for 
you :  was  the  defendant  Griffin  a  partner  with  the  other,  or 
did  he  hold  himself  out  as  such,  that  is,  by  allowing  his 
name,  or  their  names,  to  be  used  as  if  they  were  partners  ? 

In  the  latter  case  there  will  also  be  this  question:  did  the 
plaintiff  give  credit  to  him  as  a  partner?  If  they  were 
actual  t)artners  that  question  is  not  material,  for  he  would 
theti  be  clearly  liable  on  a  bill  accepted  by  either  of  them 
in  the  partnership  name  for  partnership  purposes.     But  if 


1858. 

Faldo 

o. 

Grifpin 

and  another. 


(a)  Vide  ante.  Cooper  v.  Sanderti   and  lee  Gume^f  v.  Evanif  27 
L.  J.,  £xch.  166. 


150 


CASES  ON  THE 


1858. 


they  were  not  partners  then  the  question  assumes  this  two* 
fold  form :  did  he  hold  himself  out  as  partner,  and  did  the 
plaintiff  give  credit  to  him  as  such.  There  is  evidence  that 
he  did  hold  himself  out  as  partner,  that  is,  that  he  did 
things  from  which  persons  would  naturally  infer  that  he 
was  so.  The  words  are  denied  by  the  defendant ;  but  the 
plaintiff  treated  and  dealt  with  him  as  partner,  and  the 
written  documents  cannot  be  disputed.  The  bill  itself  is 
evidence,  and  it  appears  that  the  defendant  was  the  only 
person  who  signed  the  partnership  name.  Still  the  question 
is  for  you ;  and  if  the  defendant  was  not  a  partner,  did  he 
act  so  that  any  reasonable  man  would  judge  him  to  be  so, 
and  did  the  plaintiff  deal  with  him  on  the  fkith  that  he 


was  so? 


Verdict  for  the  plaintiff. 


An  action  by  the  same  plaintiff,  for  the  balance  of  the 
price  of  the  same  goods  for  which  the  bill  was  given,  was 
tried  at  Chelmsford,  coram  Williams,  J.,  with  a  similar 
direction  and  the  same  result. 


Kingston^  coram  Williams^  «/. 
HINTON  V.  FORESTER  and  another. 

Action  for  work  done  and  materials  supplied. 
Plea :  never  indebted. 

Hawkins  for  the  plaintiff. 

Joyce  for  the  defendant 


Spring  Aitizei* 

In  an  action 
against  two 
persons  not 
partners,  but 
naving  a  joint 
power  and  au- 
thority (as 
trustees  under 
a  deed  of  as- 
signment in  trust  for  creditors),  for  work  done  or  goods  supplied  on  the  order  of  one  of  tliem, 
any  acknowledgment  of  liability  on  the  part  of  the  other,  although  accompanied  by  some 
qualification,  or  apparently  made  under  some  mistake  of  law  or  fact,  may  be  left  to  the  jury, 
as  evidence  of  a  ratification  or  of  a  precedent  authority  (a). 

(o)  See  Mulford  v.  Griffin  and  another  and  Faldo  v.  Griffin  and  anoiker, 
ante,  pp.  145, 147. 
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The  particulars  showed  that  the  claim  was  for  builder's 
work,  to  a  house  which  had  belonged  to  one  A. 

The  defendant  Forester  had  given  the  plaintiff  the  order, 
and  apparently  on  his  own  account.  He  and  the  other 
defendant,  one  Alder,  were  co-trustees  under  a  deed  of 
assignment  by  A.  for  the  benefit  of  creditors. 

After  the  work  was  done  the  plaintiff  met  Alder  and  said, 
''  You  also  are  liable  as  a  co-trustee,"  to  which  Alder 
answered  "  Well,  if  I  am,  I  am,"  or  words  to  tliat  ef!ect. 
That  was  his  own  account  of  the  matter  when  called  at  the 
trial ;  the  plaintiff's  was  that  he  acknowledged  his  liability. 

Williams,  J. — The  only  question  is,  whether  Alder  is 
jointly  liable  with  his  co-trustee.  He  is  not  liable  unless 
he  concurred  in  or  consented  to  the  order ;  but  if  he  did  so 
afterwards  that  would  be  sufficient ;  and  whether  he  did  so 
it  is  for  you  to  determine. 

Verdict  for  the  plaintiff  (a). 


(a)  The  c&se  was  moved,  and  a 
rule  granted  to  set  aside  the  ver- 
dict, as  against  the  weight  of  evi« 
dence  or  without  evidence ;  and  it 
was  pressed,  that  Alder's  alleged 
acknowledgment  was  a  mere  hypo- 
thetical admission  under  a  mistake 
of  law ;  hut  on  argument  of  the 
rale  per  Cwiam,  there  was  evidence 


which  it  was  impossible  to  with- 
draw from  the  jury;  for  though 
the  defendant  Alder  may  not  have 
meant  to  admit  his  liahility,  as  it  is 
alleged  he  did,  that  was  a  question 
for  the  jury ;  and,  under  all  the 
circumstances,  it  was  for  them  to 
determine  whether  it  amounted  to 
an  acknowledgment. 


1858. 


HiNTOM 

V, 

Foa ESTER 

and  anoiher. 
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Coram  JSrle,  J. 
SUTTON  V.  BATH. 

Interpleader  issue  between  the  claimant  and  the 
execution  creditor. 

JE,  James  and  Raymond  for  the  plaintiff. 

Hawkins  and  Letois  for  the  defendant. 

It  appeared  that  the  plaintiff  claimed  under  a  bill  of  sale 


Lent  Attitei. 
March  26. 

In  an  inter- 
pleader issue 
between  claim- 
ant and  execu- 
tion creditor, 
the  plaintiff 
claiming  under 
a  bill  of  sale 
for  alleged 

the  assignor,  ft   ^^^^  ^18  SOU,  dated  the  9th  January y  1857. 

don  it  wheS'er      "^^^  ^^^^^^  ^^  ^^^^'  ^"  ^^^  original  action  (trover  for  a 

the  property      piano)  was  given  on  the  10th  January^  and  it  was  not  dis- 

was  really  in-  i     i  i         i  .  p    i  i       . 

tended  to  pass,  puted  that  the  object  of  the  assignment  was  to  evade  the 
greatly  depend  execution  upon  the  judgment  anticipated  in  that  action. 

upon  whether 
the  advances 
were  really 
made ;  but  it 
is  not  conclu- 
sive that  the 
assignor's  ob- 
ject was  to 
evade  an  exe- 
cution, be- 
cause, except 
in  cases  of 


The  plaintiff's  son,  the  assignor,  had  a  furnished  house 
(in  which  he  let  lodgings),  and  the  assignment  was  of  all  the 
furniture,  &c.  then  on  the  premises,  and  mentioned  in  the 
schedule  annexed  (a). 

The  schedule  had  been  prepared  some  days  before  the 
assignment  was  executed,  and  certain  extra  articles  of  fur- 
niture (which  the  plaintiff  had  suggested  should  be  pur- 
bankruptcy  or    chased  to  render  the  house  more  attractive  to  lodgers)  had 

insolvency,  *      ,  ,  o       / 

debtor  may  been  ordered  and  partly  paid  for,  and  inserted  in  the 
cutar^CTedftor'  schedule  (as  it  was  distinctly  sworn)  the  day  before  the  bill 
and  pay  him  in  ^f  g^le  was  executed,  thouffh  they  were  not  brought  into 

money  or  w  . 

goods ;  and       the  housc  Until  the  day  after^  viz.,  the  10th  January. 

The  attorney  who  prepared  the  bill  of  sale  was  called, 

and  stated  that  he  had  no  instructions  about  it  from  the 

plaintiff,  but  only  from  his  son,  the  assignor. 


the  question 
will  be,  whe- 
ther he  really 
meant  to  do  so, 
or  only  to  pre- 
tend and  ap- 
pear to  do  so, 


(a)  See  Wood  v.  Rouxliffe,  20  L.  J.,  Exch.  285. 


for  the  purpose 
of  escaping  the 
execution,  the  goods  to  be  afterwards  resumed  by  the  assignor. 

In  an  assignment  of  all  the  furniture  in  a  house,  and  comprised  in  a  schedule  annexed, 
goods  bought  and  inserted  in  the  schedule  before,  but  not  received  until  after,  the  execution 
of  the  bill  of  sale,  will  pass. 

An  office  copy  of  registry  is  admissible  under  the  Bill  of  Sales  Act,  under  the  Evidence 
Act,  14  &  15  Vict  c.  99,  s.  14. 

A  medical  student,  who  has  onlv  temporarily  acted  as  surgeon's  assistant,  may  be  described 
on  a  registry  under  the  Bill  of  Sales  Act  as  **  gentleman." 
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The  verdict  in  the  original  action  was  on  the  21st        1858. 
January. 

The  bill  of  sale  was  not  registered  until  the  23rd  January, 
and  during  the  interval  was  kept  by  the  attorney. 

It  was  then  given  to  the  son  to  be  registered,  and  after- 
wards sent  down  to  the  £ither,  the  plaintiff,  in  the  country. 

In  the  registry  the  son,  the  assignor,  was  described  as 
"gentleman  "(a). 

The  plaintiff  was  a  blacksmith  living  in  the  country,  in  a 
cottage  at  8/.  a  year. 

The  plaintiff's  wife  swore  that  her  husband  had  made 
advances  to  the  son  to  the  amount  of  200/.,  partly  to  enable 
him  to  furnish  the  house. 

The  son  was  called  and  confirmed  this,  and  that  it  was 
stipulated  that  the  furniture  should  be  assigned  as  security. 
He  admitted  on  cross-examination  that  he  had  acted  as 
surgeon's  assistant  (b)  (it  did  not  appear  for  how  long\  but 
he  denied  that  he  practised  as  surgeon,  or  was  a  member  of 
the  college  (c).  He  had  written  surgical  works  for  remu- 
neration, and  had  called  himself  therein  and  in  advertise- 
ments "  doctor"  and  "  surgeon." 

It  was  attempted  to  enter  into  the  transaction  out  of 
which  the  original  action  arose. 

Bed  per  Erle,  J. — That  is  wholly  irrelevant,  except  only 
so  far  as  it  might  tend  to  show  that  the  assignment  was 

(a)  See  Allen  ▼.  Thompion,  25  (c)  Which  would  be  immaterialf 
L.  J.,  £xch.  249,  where  this  was  as  M.  R.  C.  S.  is  a  title  or  de- 
held  an  insufficient  description  of  scription  of  dignitjf  not  of  occu- 
a  clerk  in  the  Audit  Office.  pation,  according  to  tlie  case  cited, 

{b)  In  Tuionv.Sanoner f  27 L.J,,  tupra  (a).     But  is  it  a  question  of 

£zch.,  the  attesting  witness   had  Jitct  for  the  jury,  what  is  a  man's 

been  long  known  as  an  attorney,  or  occupation  ?    for  he  might   prac- 

an  attorney's  clerk  ;  and  it  was  his  tise  as    surgeon,    although  not  a 

regular  business,  just  as  in  Alien  ▼.  member  of  the  college ;  he  might 

Thompton,  the  man's  whole  and  not  practise,  although   he  was  a 

sole  employment  was  in  the  Audit  member.     And  see  the  decision  of 

Office.  the  Court,  jKMl. 
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1898.        merely  colourable.     It  is  not  denied,  however,  that  it  was 


SuTToir 


intended  to  escape  the  execution,  but  that  is  not  fraud  (a). 

g  ^'  Hawkins,  for  the  defendant,  objected  that  the  description 

of  the  assignor*s  occupation  given  in  the  bill  of  sale  was  ia- 
sufBcient. 

Sedper  Erle,  J. — It  is,  in  my  opinion,  clearly  sufficient 
Not  being  a  surgeon,  the  assignor  is  not  improperly  de- 
scribed as  a  "  gentleman."  It  is  true  that  he  has  described 
himself  as  surgeon,  and  in  common  parlance  he  may  be  so, 
because  any  person  practising  as  surgeon  has  a  right  to  call 
himself  so,  for  there  b  no  statute  against  any  one  practising 
as  a  surgeon  who  is  not  a  member  of  the  college.  But  not 
being  actually  a  surgeon,  he  was  not  required  to  describe 
himself  as  such.  Indeed  he  could  not  properly  have  de- 
scribed himself  as  surgeon,  not  having  any  regular  employ- 
ment or  practice  as  such.  The  case  of  Allen  v.  Thompson 
is  not  in  point  (i).  There  the  man  was  in  a  permanent 
situation  as  clerk  in  a  Government  office  (c). 

Hawkins  objected  that  the  extra  furniture  was  not  com- 
prised in  the  assignment ;  but 

Erle,  J.,  upon  the  evidence,  overruled  the  point. 

Upon  the  office  copy  of  the  registry  being  tendered  in 
evidence,  bearing  the  office  seal,  and  certificate  that  it  was 
a  true  copy  by  the  proper  officer, 

(a)  See  Wood  v.  Dixie,  7  Q.  B.  a  copy,  any  copy  thereof  or  extract 

Rep.  892.  therefrom  shall  be  admiuible  in 

(6)  His  Lordship  reserved  the  evidence  in  any  court  of  justice, 

point,  being  pressed  to  do  so,  and  provided  it  be   proved  to  be  aii 

a  rule  was  granted ;  see  the  report  examined  copy  or  extract ;  or  pro- 

in  L.  J.  vided  it  purport  to  be  signed  and 

(r)    Providing    that,    whenever  certified  as  a  true  copy  or  extract 

any  book  or  other  document  is  of  by  the  officer  to  whose  custody  the 

such  a  public  nature  as  to  be  ad-  original  is  entrusted.    The  Bill  of 

missible  in  evidence  on  its  mere  Sales  Act  is  silent  on  the  subject, 

production  from  the  proper  custody,  except  as  to  the  obtaining  copies  of 

and  no  statute  exists  which  renders  registries,  as  to  which,  vide  postf 

its  contents  provable  by  means  of  n.  (6),  p.  155. 
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Hawkins  objected  that  there  must  be  regular  proof  of  it.        1858. 

James  referred  to  the  Evidence  Act,  14  &  15  Vict.  c.  99, 
8.  14(a). 

Hawkins  submitted  that  the  registry  under  the  Bill  of 
Sales  Act  (i)  was  not  a  "  public  document." 

8ed  per  Erlb,  J.— It  is  kept  for  the  very  purpose  of 
public  inspection.  It  is  clearly  evidence  that  a  bill  of  sale 
and  an  affidavit  was  filed  within  the  proper  time.  It  is  only 
necessary  to  prove  that  the  bill  of  sale  was  filed  within  the 
proper  time,  twenty-one  days,  with  an  affidavit  of  its  execu- 
tion (c).  And  fipom  the  proper  officer— firom  the  public 
office — comes  a  certificate  that  these  documents  were  so 
filed. 

The  defendant  called  no  evidence. 

Erle,  J. — ^The  question  is,  whether  the  goods  really 
passed  under  the  bill  of  sale,  or  whether  it  was  intended 
that  they  should  pass,  or  whether  the  assignment  was  only 
pretended  and  colourable,  and  not  intended  to  convey  the 
property.  If  it  were  intended  to  convey  the  property  it 
matters  not  that  the  object  was  to  evade  the  execution,  the 
assignor  not  appearmg  to  have  contemplated  insolvency, 

(a)  So  in  Tultm  ▼.  Sanoner,  27  Queen's  Bench  within  twenty-one 

L.  J.,  Exch.,  where  the  party  was  days  after  the  making  of  it;  and 

an  attorney.  sect.  3  enacts,  that  the  said  officer 

(6)  The  17  &  18  Vict  c  80,  shall  cause  every  bill  of  sale,  &c.,  to 

s.  I,  requires  that  every  hill  of  sale  be  numbered,  and  shall  keep  books 

of  personal    chattels,    and   every  in  his  office,  in  which  he  shall  cause 

schedule  or  inventory  annexed  or  them  to  be  entered,  &c.,  and  which 

therein  referred  to,  or  a  true  copy  hookMVMty  be  tearched  and  vietoed  6$ 

thereof  shall,  together  with  an  affi'  ail  penom  at  all  reasonable  times, 

davit  of  the  time  of  such  bill  of  Sect.  5  provides,  that  any  person 

sale  being  given,  and  a  description  shall  be  entitled  to  have  an  office 

of  the  residence  and  occupation  of  copy,  or  an  extract  of  every  hill  of 

the  person  making  it,  and  of  every  sale,  or  of  the  copy  thereof  filed 

attesting  witness,  be  filed  with  the  upon  paying  at  the  like  rate  as  for 

officer  acting  as  clerk  of  the  dockets  office  copies  of  judgments, 
and  judgments  In    the  Court  of         (c)  Vide  ante^  n.  (c),  p.  154. 
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for,  except  in  caaes  of  bankruptcy  or  insoWency,  it  is  com- 
petent to  a  debtor  to  prefer  a  particular  creditor,  and  pay  him 
either  in  money  or  in  goods.  The  question  is,  whether  he 
intended  to  do  so,  or  only  to  appear  to  do  so,  for  the  goods 
to  be  resumed  when  the  execution  was  evaded*  In  con- 
sidering whether  the  property  was  intended  to  pass,  it  is 
important  to  consider  whether  the  father  was  really  a  cre- 
ditor, or  to  the  amount  represented,  and  whether  the  ad- 
vances represented  actuaOy  and  really  took  place,  as  to 
which,  though  the  advances  were  to  a  son,  the  professed 
object  was  natural  and  probable — to  advance  him  in  life. 
And  in  this  case  it  is  stated  that  the  advances  were  made 
on  a  precedent  stipulation  for  an  assignment  by  way  of 
security. 

Verdict  for  the  plaintiff  (a). 


(«)  A  rule  was  g;raDted  by  the 
Court  of  Exchequer  on  the  poinU 


reterved,  but   on    aigument   di»- 
charged. 


Spring  Auiui, 
April  6. 


Coram  Erie,  J,,  and  a  Special  Jury* 

VANSITTART  and  others  v.  JAMES  and  another, 
Assignees  of  JOHN  MUSTO,  a  Bankrupt 


In  an  action       JL  HE  first  count  was  in  trespass,  for  mesne  profits ;  laying 

d^n*and^<^.'  ^^  damage,  that  the  defendants  had  removed  fixtures,  plant 
cial  assignee  of 

a  bankrupt,  for  trespass,  and  for  the  conversion  of  fixtures,  Src  by  sale,  the  action  will  not, 
at  nisi  print,  be  stayed  as  against  the  official  assignee  under  sect.  41  of  the  Bankrupt  Law 
Consolidation  Act,  12  &  IS  Vict.  &  106,  which  refers  only  to  claims  for  money  paid  into 
the  bank  before  issue.     And  on  the  facts  he  was  held  liable. 

Where  the  bankrupt  and  others  were  orignally  put  into  possession  of  premises  leaaed  to 
the  plaintiffs,  as  managers  of  the  business  for  them,  and  the  fixtures,  plant,  &c.  were  pur- 
chased by  them  ;  but  afterwards  the  bankrupt  appeared  to  have  carried  on  business  with  the 
others.  In  their  own  names,  and  claimed  to  have  purchased  the  fixtures  and  plant  from  the 
plaintiffs,  and  to  have  purchased  machinery  and  materials,  with  advances  made  to  them  for 
the  purpose  bv  the  plaintiffs,  and  the  plaintiffs  had  assumed  to  retake  possession  before  the 
bankruptcy,  the  question  is  not  one  of  reputed  property,  but  of  actual  property  in  the  bank- 
rupt, and  whether  be  purchased  for  and  had  acquired  the  property  himsett. 

In  such  an  action,  the  written  authority  by  the  plaintiffs  to  an  attorney,  to  take  possession 
of  the  premises  and  property  for  them,  and  tendered  in  evidence  on  their  behalf,  held  not  to 
bt  a  latter  of  attorney  requiring  a  stamp,  and  admitted. 
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and  tools  of  trade.    Second  count  in  trover,  for  machinery, 
fixture  and  tools,  &c.  (a). 

Pleas :  to  the  first  count,  as  to  the  machinery,  not  guilty 
and  not  possessed;  and  as  to  the  residue,  payment  into 
Court  of  50/.  As  to  the  second  count,  not  guilty  and  not 
possessed. 

Bovill  and  C  Pollock  for  the  plaintifis. 

Lush  and  Laxton  for  the  defendants. 

When  the  cause  was  called  on. 

Lush  applied  to  the  learned  Judge,  under  the  Bankrupt 
Law  Consolidation  Act,  12  &  13  Vict  c.  106,  s.  41  (6),  and 


1858. 


Yansittart 
and  othen 

James 
and  another. 


(a)  Under  an  order  by  Pollock^ 
C.  B ,  the  plaintifft  had  delivered 
particulars  of  demand  as  follows : — 

**  The  plaintiffs,  under  the  first 
and  second  counts,  seek  to  recover 
unliquidated  damages  for  the  seizure 
and  detention,  and  also  9$/.  for  da- 
mages in  the  nature  of  mesne  pro- 
fits, for  the  use  of  the  premises  by 
the  defendants  from  the  3rd  No- 
vember, 1857,  to  the  13th  Fe- 
bruary, 1858. 

"  And  also  unliquidated  da- 
mages for  damage  and  injury  done 
to  the  premises  by  pulling  down 
and  removing  machinery  and  fix- 
tures in  the  plaintiff's  service  set 
forth.  And  also  8/.  8f.  in  respect 
of  expenses  and  charges  of  sheriff 
on  executing  the  writ  of  habere 
Jaciut  potieuioHem, 

**  And  under  the  third  count, 
the  plaintiffs  seek  to  recover  certain 
goods,  or  the  value,  described  in 
the  printed  particulars  of  sale 
thereof  by  the  defendants,  as  fol- 
lows (setting  them  out)." 

(6)  Providing  that  no  official 
assignee  shall  be  personally  respon- 
sible or  liable  for  any  act  done  by 


him,  or  by  his  order  and  authority 
in  the  execution  of  his  duty  as  such 
official  assignee  by  reason  of  the  pe- 
titioning creditor's  debt,  the  trading 
or  the  act  of  bankruptcy,  upon  which 
any  adjudication  of  bankruptcy 
shall  have  been  grounded,  or  of  any 
or  either  of  such  matters  being  in- 
sufficient to  support  such  adjudi- 
cation. And  no  official  assignee 
shall  be  deemed  personally  respon- 
sible for  or  by  reason  of  his  having 
received  money,  bills  or  other  re- 
solvable instruments  in  his  character 
of  official  assignee,  provided  he 
shall  have  paid  or  deposited,  &c. 
during  the  prosecution  of  the  bank- 
ruptcy, into  the  Bank  of  England, 
to  the  credit  of  the  particular  es- 
tate, and  shall  have  given  notice  of 
such  payment  or  deposit  to  any 
person  claiming  such  money,  &c. : 
provided  also,  that  after  such  pay- 
ment, the  official  assignee  shall  not 
have  dealt  with  such  money  and 
otherwise  than  in  the  execution  of 
his  duty  as  official  assignee  under 
the  order  of  the  Court.  And  if  any 
action  shall  be  brought  against  an 
official  assignee,  either   solely  or 
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Vamsittaet 
and  others 

James 
and  another. 


upon  affidavit,  to  stay  proceedings  against  Patrick  Johnson 
the  co-defendant,  and  to  strike  out  his  name  on  the  ground 
that  he  was  official  assignee  (James,  the  other  defendant, 
being  tlie  creditors'  assignee),  and  was  not  personally  re- 
sponsible, haying  only  acted  in  his  official  character  and 
under  the  order  or  authority  of  the  Court 

JBovilL — There  is  no  count  for  money  had  and  received 
in  the  declaration,  and  the  section  only  applies  to  the  re- 
ceipt of  money  or  negotiable  securities  for  money.  More- 
over, the  latter  part  of  the  section  is  overridden  by  the 
former,  and  the  whole  of  it  applies  only  where  the  money 
has  been  paid  into  or  the  bills  deposited  at  the  Bank  of 
England,  to  the  credit  of  the  particular  estate.  Here  this 
is  only  a  plea  of  payment  into  Court  as  to  part,  and  not 
guilty  as  to  the  residue.  That  plea  raises  the  question 
of  liability,  and  the  cause  now  stands  for  trial  upon  it 
It  is  not  now  competent  to  the  Judge  to  try  the  case  on 
affidavit;  and  it  would  really  be  doing  so  to  entertain  the 
present  application.  Whether  the  defendant  Johnson  per- 
sonally interfered,  and  made  himself  liable  otherwise  than 
in  his  official  character,  will  be  seen  by  the  evidence. 

Lush, — The  application  can  be  acceded  to  provisionally 
or  conditionally  upon  its  not  appearing  that  he  had  so  made 
himself  liable. 

Sed  per  Erle,  J. — The  section  does  not  apply  in  the 
present  case,  and  I  must  refuse  the  application.  There  is 
no  count  for  money  had  and  received,  and  the  claim  is  not 
for  money.      The  section  cannot  have  been  intended  to 


jointly  with  the  creditor's  assignee 
in  a  part  of  such  money ^  &c.,  it 
shall  be  lawfal  for  a  Judge  of  the 
Court  in  which  the  same  shall  be 
brought,  upon  the  application  of  the 
official  assignee,  and  on  an  affidavit 
of  facts,  to  stay  the  proceedings  in 
such  actions,  so  far  as  the  official 
assignee  is  concerned;    with  such 


costs,  or  without  costs,  as  the  Judge 
may  direct.  See  Ei  parte  Johwson^ 
Re  Crots,  21  L.  J  ,  Q.  B.  20.  The 
present  application  had  been  made 
at  Chambers,  coram  Pollock,  C.  B., 
who,  as  it  was  after  the  commission 
day,  referred  the  matter  to  the  Judge 
at  Nisi  Priua, 
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mse  a  partial   trial  of  the   case  on  affidavit  contempo-  1858. 

raneously  with  the  trial  of  the  cause  by  the  jury.  v^'*^'^*"^^ 

On  the  evidence  it  appeared  that  the  plaintiflTs  had  in  ^^^  ^^*»*" 

1853  projected  an  industrial  working  engineers'  association  James 

-  .  ,       .  .    .  1        .      .   1        r      xi  •        •'^^l  another. 

for  carrying  on  business  on  a  joint-stock  principle ;  for  this 
purpose  they  had  taken  the  premises  in  question^  with  cer- 
tain plant  and  fixtures,  and  had  put  in  others  at  a  cost  of 
400/.  There  were  few  members,  never  exceeding  thirty, 
and  the  plainti£&  had  appointed  first  one  person  and  then 
others  to  act  as  managers.  One  of  the  plaintiffs,  a  Mr. 
Hughes,  appeared  to  have  had  general  control,  and  acted 
as  arbiter  in  the  disputes  of  the  members,  dismissing  such 
as  refused  to  be  bound  by  the  rules  established.  The  as- 
sociation were  given  to  understand  that  so  soon  as  they 
were  registered  under  the  Industrial  Societies'  Act,  or 
otherwise  constituted  a  legal  body,  the  lease  of  the  pre- 
mises would  be  assigned  to  them,  and  then  a  mortgage 
taken  from  them  as  security  for  the  money  advanced  by 
the  plaintiffs  for  plant,  &c.,  so  that  the  members  might 
become  proprietors.  Rules  were  drawn  up  for  the  purpose 
of  registry,  but  the  scheme  did  not  succeed ;  no  registry 
took  place,  and  the  members  disappeared,  except  John 
Musto  and  four  brothers  of  his,  with  one  other  person. 

In  1854  John  Musto  had  been  appointed  by  the  plaintiffs 
manager,  and  there  was  evidence  that  after  that  time  the 
name  "  Musto  &  Co."  was  upon  the  premises,  and  also  on 
the  invoices  sent  out,  which  likewise  bore  the  title,  "The 
East  London  Iron  Works."  The  bankrupt  had  paid  the 
rent,  but  the  receipts  were  made  out  in  the  name  of  the 
plaintiffs.     John  Musto  paid  the  workmen,  not  members. 

The  books  were  always  open  to  the  inspection  of  the 
plaintiffs,  and  Mr.  Hughes  saw  them  from  time  to  time  as 
he  desired,  but  he  had  not  arbitrated  disputes  after  1854. 

The  plaintiff  Vansittart  made  advances  from  time  to  time 
until  January,  1854,  and  there  was  a  book  in  which  his  ad- 
vances were  entered,  but  the  sum  of  400/.  was  not  entered. 
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Yansittaet 
and  othen 

V. 

Jambi 

•nd  aooUier. 


The  bankrupt  became  unable  to  carry  on  business^  and 
on  the  15th  October^  1857^  one  Burgess,  a  solicitor,  was 
instructed  by  the  plaintiffs  to  take  possession  of  the  pre- 
mises, which  he  did  (by  putting  in  a  man  named  Sims), 
under  the  following  authority,  addressed  to  him  and  signed 
by  one  of  the  plaintiffs,  Hughes :  — 

"  I  hereby,  on  behalf  of  myself  and  G.  Yansittart,  &c., 
desire  and  authorize  you  to  enter  upon  and  take  possession 
for  us  of  our  premises,  the  East  London  Iron  Works,  and 
to  do  whatever  may  be  necessary  to  enforce  delivery  of 
the  machinery  and  plant  from  John  Musto,  our  tenant  at 
wiir(a). 

Upon  this  authority  being  put  in, 

Erle,  J.,  doubted  whether  it  was  "  a  letter  or  power  of 
attorney"  requiring  a  stamp  (&);  but  ultimately  (c),  not 
having  the  statute  nor  any  book  to  refer  to  ((f),  declined  to 
rule  that  it  was  so  (e). 

It  appeared  that  Sims  was  put  in  under  this  authority 
before  the  bankruptcy,  but  that  John  Musto  refused  to 
deliver  up  the  keys,  and  continued  to  carry  on  the  business 


(a)  This  was  not  a  general  au- 
thority to  act  as  agent  or  attorney 
on  behalf  of  the  principals  in  their 
business,  as  in  Eadaile  v.  La  Nauze, 
1  Y.  &  C.  391 ;  4  L.  J.,  Exch.  46, 
but  a  particular  authority  like  a 
mere  authority  to  distrain. 

(b)  Under  44  Geo.  3,  c.  98, 
Schedule  A.,  p.  891  ;  55  Geo.  3, 
c.  184,  Schedule,  title,  <*  Letter, 
Warrant,  or  Power,  of  Attorney." 

(r)  It  is  necessary  that  the  stamp 
should  be,  or  appear  to  be,  clearly 
required  in  order  to  exclude  the 
document  for  the  want  of  it ; 
Chanter  ▼.  Dickiruon,  12  L.  J., 
C.  P.  147;  6S,  N.  S.  182. 

(d)  An  authority  to  indorse  bills 
has  been  held  a  **  letter  of  attorney ;" 


Walker  y.  Remnett,  2  C.  E  850; 
15  L.  J.,  C.  P.  174 ;  but  see  PyU 
V.  Partridge,  15  M.  &  W.  30;  15 
L.  J.,  Exch.  159,  a  document  held 
not  to  require  a  stamp  as  an  autho- 
rity to  distrain, 

(e)  Under  the  C.  L.  P.  Act, 
1854,  17  &  18  Vict  c.  125,  s.  31, 
a  Judge  at  nai  prait,  holding  a 
document  admiiuble^  as  regards 
the  stamp  laws,  ought  not  to  reserve 
the  point ;  Siordet  v.  Kuctintki,  25 
L.  J.,  C.  P.  2,  that  section  ex- 
pressly providing  that  no  rule  for 
a  new  trial  shall  be  granted,  on  the 
ground  of  a  Judge  having  ruled 
that  the  document  does  not  require 
a  stamp,  aliter,  if  he  rules  wrongly 
that  the  document  is  inadmissible. 
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on  the  premises,  although  Sims  remained  professedly  in         1858 

possession  until  the  messenger  came  in  under  the  bank-    ^^^^"^^^^ 
'^  ^  ,    ^  Vansittart 

ruptcy  on  the  29th  October.  and  others 

The  assignees  took  away  and  sold  the  fixtures,  &c.,  and        jameb 
retained  possession  until  an  ejectment,  which  was  brought    •"**  another, 
in  December,  1857,  and  on  which  possession  was  given  in 
February,  1858. 

The  defendants  had  paid  the  rent  up  to  Christmas. 

The  present  action  was  brought  immediately  after  the 
judgment  in  ejectment 

To  fix  the  defendant  Johnson,  the  official  assignee,  a 
letter  of  his  was  put  in  to  the  effect  that  the  directions  of 
the  other  defendant,  the  trade  assignee,  as  to  the  disposition 
of  the  estate,  were  to  be  followed. 

The  plaintiffi  had  claimed  to  be  creditors  of  the  bank- 
rupts for  advances. 

Lushf  for  the  defence,  admitted  that  he  could  not  rely 
upon  the  clause  in  the  Bankrupt  Law  Act  as  to  goods  in 
the  order  and  disposition  of  the  bankrupts,  the  plaintiffs 
having  done  tlieir  utmost  to  take  the  goods  out  of  his  dis- 
position before  the  bankruptcy  (a) ;  but  he  denied  that  the 
fixtures  or  machinery  were  the  property  of  the  plaintiffs  at 
the  time  of  the  bankruptcy,  but  had  been  assigned  to  John 
Musto  in  1854;  and  that  all  the  money  expended  or  ad- 
vanced by  the  plaintiffs  was  then  regarded  and  treated  as 
being  lent  to  him,  and  other  machinery,  &c.  were  purchased 
by  him  for  himself. 

Witnesses  were  called  to  prove  this  case. 

Erle,  J.  (to  the  jury). —As  to  the  fixtures  and  plant,  &c. 
originally  purchased  by  the  plaintiffs,  the  property  might 
pass  by  sale  to  Musto ;  but  if  it  was  not  really  sold  to  him 
there  could  be  no  transfer  to  the  association,  a  fluctuating 
body,  which  never  had  any  legal  existence.  The  question 
is,  whether  the  property  ever  passed  to  Musto  ?    As  to  the 

(fl)  Graham  v.  Furber,  23  L.  J.,  C.  P.  1. 
VOL.  I.  M  F.F. 
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■nd  another. 


rest,  the  question  is,  whether  the  fixtures,  plant  and  ma- 
chinery were  purchased  by  the  plaintifis  or  by  the  bank- 
rupt; t.  e.,  whether  the  rest  were  purchased  by  him  for 
tliem  or  for  himself. 

Verdict  for  the  plaintifis,  except  as  to 
part  of  the  tools. 


London  Sittings^  coram  WatMom,  3. 

WYBORN  r.  THE  GREAT  NORTHERN 
RAILWAY  COMPANY. 

xIIE  declaration  stated  that  the  plaintiff  became  a  pas- 
senger on  tlie  defentlants'  railway  for  hire,  and  that  they  so 
carelessly  and  improperly  conducted  themselves  in  and 
about  the  prcmhts,  that  through  their  careless  and  improper 
lhlls'«..«7ii''  coiuluot  and  default  in  that  behalf  the  carriage  wherein  the 
plaintiff  was  being  carried  was  thrown  off  the  rails  and  broken 
to  pieces,  whereby  the  plaiutiflTs  leg  was  firactured,  &c 

IMea :  not  guilty. 

OA/allty  and  Iloyes,  Serjt.,  for  the  plainti£ 

Mrllor  and  It.  Clarke  for  the  defendants. 

The  plaintiff's  case  was  commenced  by  calling  witnesses 


I  Wary  Ttrm, 

in  nn  notion 
afriiiftnt  a  rnil- 
wny  vowvnuy 

that  plnintitr 
hmiiiK*  a  pNii 


lltry  mi  vmv< 
Irnnly  nifi. 
dncirii  tlirin- 
Kplvm  "  in  th0 
vrprnhfn,'*  tlint 
by  ihrlr  c*aro- 
Irniinniii  and 
improper  con- 
diirl  in  that 
lift  It  M I  r,  thr  car- 
riiiKc  wlirri»iii 


tlirown  otr  tho 
rail«  and 
brot^iMi, 
wliiM-i'liy  \\w 
plnlntiir 


!  wnn 


till 

Injuipd  t  it  np 

prMi'ltiK  iltnt  by 


wirpnni'irdwaii  to  show  that  on  the  loth  August,  on  the  night  of  which 
the  disaster  occurriHU  there  had  been  a  heavy  storm  of 
rain,  ami  that  in  the  evening  the  water  had  risen  to  the 
top  of  the  euibankment  uj>on  which  the  line  passed  when 

the  accident  occurred,  and  v^wsjioicing  over  iL     The  water 

frimon  of  nu 

rxtraordinary  lUmd,  an  rmlmukment  over  t^hioh  the  Tne  p^sseil  had  been  oTetnui  with 
watiT,  whivb  had  worn  away  the  »oil  imh\  Ud  the  slov-pers  ursv.vjK-rted,  so  that  the  rails 
gavp  wny  j  and  thrrt*  brnijr  oontlu'Unjj  evidence  as  to  waet^er  the  arivcrs  of  the  train— aa 
rxinPM  irnin  — eonid  b«Ne  men  tliar  i;  e  \\.uer  »4S  oxer  the  r.ue:  and  they  had  driven  the 
train  nt  the  ordinary  evpresa  rute  :  tMe  Jyui^f^  wU\  the  ,ttiry  thji  the  detendants  would  not  be 
liable  ll'  the  aoeideiit  aivf»e  neeeHJ*.*»rily  «nd  eutirtlv  by  reason  v>t'  tho  $uvlienness  and  extraor* 
dinnry  vudene«)  of  llie  flood;  but  that  \\\v\  luu-t  co">uler  ^"ither  there  had  not  beennegli- 
gCMie*  In  not  kcepinK  a  ^xhh\  lo\>k  out.  or  in  orixr.jj  at  su.h  a  spex^i  under  such  eircun- 
•tanecii.  And  tbovi^h  mien  \\t«re  m»nlvd  m  tins  and  a  siui  Jir  cxs-e  as  a^Aiust  evidence,  yet 
the  learned  Judge  adbervd  to  b)»  direction,  and  irw:\e,  it  was  r:gac. 
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had  afterwards  washed  away  the  soil  of  the  embankment 
under  the  "  sleepers/*  and  this  had  caused  the  rails  to  slip, 
for  want  of  support,  when  the  train  came  upon  it,  and  it 
went  off  the  line. 

Trains  had  passed  safely  not  long  before.  The  train  was 
the  (night)  express  train,  and  went  at  the  ordinary  express 
speed,  forty-five  to  fifty  miles  an  hour.  The  engineers  ad- 
mitted that  they  saw  the  water  in  the  fields  on  the  sides  of 
the  line,  and  that  a  little  of  it  was  on  the  line  at  or  near 
the  place  in  question ;  but  they  denied  that  they  could  see 
it  on  the  line  before  they  came  to  that  part  of  the  line. 
There  was,  however,  evidence  that  they  could. 

It  was  pressed  on  the  part  of  the  plaintiff  that  at  the 
place  in  question  the  line  went  over  a  tract  of  land  which 
was  a  perfect  level,  and  likely  to  be  flooded  (as  it  was 
flooded  generally  every  year),  and  was  raised  only  on  a  low 
embankment,  liable  to  be  washed  away  by  a  flood. 

For  the  defendants  it  was  urged  that  the  storm  was  ex- 
traordinary, and  that  the  drivers  could  not  see  any  signs  of 
danger. 

Watson,  B.  (to  the  jury).— The  plaintiff  can  only  re- 
cover by  reason  of  negligence  on  the  part  of  the  defendants' 
servants.  Negligence  is  a  relative  term.  The  care  which 
is  required  in  one  state  of  things  is  diflerent  from  that 
which  is  required  in  another ;  and  the  question  is,  whether 
there  was  due  care  under  the  circumstances. 

Now  the  night  being  stormy,  that  was  a  reason  for  greater 
care ;  and  if  the  water  was  over  the  line,  that  would  be  a 
reason  for  going  slowly,  because  it  would  be  impossible  to 
know  what  the  effect  of  the  water  might  have  been,  or 
what  stones  or  rubbish  it  might  not  have  carried  upon  the 
line.  You  must  consider  whether,  by  keeping  a  good  look 
out,  the  drivers  might  not  have  seen  that  there  was  water 
on  the  line,  and  whether  it  was  prudent  to  go  at  the  usual 
rate  of  speed  under  such  circumstances. 

It  was  hardly  necessary  to  call  witnesses  to  show  that 
m2 
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the  train  should  not  have  been  driTen  at  diat  pace  o^er  a 
line  covered  with  water.  That  is  a  matter  for  your  own 
understanding  to  judge  of. 

If  the  accident  was  entirely  owing  to  the  act  of  God  in 
tliat  extraordinary  storm,  and  that  very  shortly  before  the 
train  came  up  the  line  had  been  washed  away  by  it,  the 
company  would  not  have  been  answerable  for  that 

But  if  you  think  that  the  company's  serrants  were  not 
keeping  a  good  look  out  in  order  to  see  water,  or  if  they 
did  see  it,  by  not  slackening  their  speed  were  guilty  of 
negligence  which  caused  the  injury,  then  the  plaintiff  is 
entitled  to  the  verdict 

Verdict  for  the  plaintiff,  250/.  (a). 


(a)  The  damages  were  paid  be- 
fore the  case  of  IViihert  v.  The 
Great  Northern  Railway  Company 
(see  the  next  case)  was  tried,  which 
arose  out  of  the  same  occurreoce ; 
and  next  term  it  being  determined 
by  the  company  to  move  that  case  ; 
this  also  was  moved,  on  the  ground 
that  the  verdict  was  against  evi- 
dence ;  that  there  was  no  evidence 
of  negligence,  and  that  the  learned 
Judge  misdirected  the  jury  in  sub- 
mitting to  their  consideration  as 
evidence  of  negligence,  whether  the 


pace  at  which  the  train  was  tra- 
velling was  proper,  under  the  cir- 
cumstances, and  whether  the  ser- 
vants of  the  company  were  guilty 
of  negligence  in  not  keeping  a  good 
look  out.  The  Court  granted  a  rule 
Rui,  hut  on  the  argument,  Ifatom, 
B,  adhered  to  his  direction,  and 
the  Court  did  not  arrive  at  the  con- 
clusion that  it  was  wrong.  The 
case  was  postponed  until  the  result 
of  a  new  trial  in  the  next  case,  In 
which  the  case  on  both  sides  was 
shaped  somewhat  differently. 
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Kingston^  coram  Erie,  J.  ^-^v-^"^ 

WITHERS  V.  THE  GREAT  NORTHERN 
RAILWAY  COMPANY. 

-|.^  tent  Auitet. 

JjECLARATION  that  the  defendants  were  owners  and  In  an  action 
proprietors  of  a  railway  and  common  carriers  for  hire  of  o^thc^same^ 
passengers  thereupon;  that  the  plaintiff,  at  their  request,  JJ**?°?^"^! 
became  and  was  received  by  them  as  a  passenger  upon  it  charging  the 
to  be  carried  for  hire.  Yet  they  did  not  safely  carry  him,  improperly 
but  so  carelessly  and  improperly  conducted  themselves  in  ^l^^^^^t 
and  about  the  keeping  and  maintaining  the  railway  so  as  ^^eir  railway, 

as  to  provide 

to  secure  and  provide  for  the  safe  passage  of  the  carriages  for  the  safe 
upon  the  same,  and  in  and  about  the  driving  and  direction  JarrUges*,  and' 

thereof,  that  by  and  through  the  carelessness  and  improper  ^.  negHgemly 
'  "^  *^  ^     ^       directing  them, 

conduct  and  default  of  the  defendants  in  that  behalf,  and  that  they  went 

in  the  matters  aforesaid,  the  carriage  in  which  the  plaintiff  ^ere  crushed, 
was  being  carried  was  thrown  with  violence  off  the  rails,  pja^jj*^  ^kw- 
crushed  and  broken  to  pieces,  and  thereby  the  plaintiff  was  fenger,  was  in- 
greatly  bruised  and  wounded,  and  received  violent  concus-  mediate  cause 
sions  and  severe  injuries  in  his  head,  back  and  spine,  in  having  ^^n' 
consequence  whereof  he  had  ever  since  suffered  great  pain  ?***  undermin- 
and  weakness  and  disorder  of  body,  and  had  been  confined  of  the  railway 
to  his  couch  and  prevented  from  going  about  his  necessary  by  violent  rain- 
affairs,  and  in  all  probability  would  never  be  able  to  recover  g"^„""*J  \^' 
his  health  or  strength,  or  to  have  the  free  use  of  his  limbs.  -^<fW.  that 

.     ,   ,  !•    1  .111  .1  though  evi- 

And  by  reason  of  the  premises  he  had  sustained  great  pe-  dence  of  the 
cuniary  loss  and  injury  in  his  trade  and  business  of  a  whole-  "jj  of  the°em-* 

bankment  or 
(o)  See  the  preceding  case,  TFy-      way  Company ;  and  see  Brown  y.  the  insuffi- 

horn  V.  The  Great  Northern  Rail^      Sargent,  ante,  p.  112.  ciency  of  cul- 

verts  was  ad- 
missible, it  was 
not  material,  unless  it  was  shown  that  the  sandiness  of  the  soil  or  the  insufficiency  of  the 
culverts  were  likely  to  lead,  in  ordinary  floods,  to  the  damage  of  the  line  by  the  action 
of  the  water.  And  it  appearing  that  the  flood  was  so  extraordinary,  that  a  similar  one  had 
not  betfn  experienced ;  and  that  the  railway  had  existed  for  five  years  without  damage  from 
such  cause  (although  the  country  was  subject  to  floods) ;  and  that  on  the  night  in  question 
trains  had  gone  in  safety  up  to  within  a  quarter  of  an  hour  of  the  accidefat ;  and  that  the 
water  was  not  on  or  over  the  line,  so  that  it  could  be  seen,  but  had  worn  away  the  soil  at 
the  sides,  so  as  to  undermine  the  sleepers :  Held,  that  there  was  no  evidence  of  negligeDCd 
to  support  a  verdict  for  the  plaintiff. 
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sale  manu£icturer,  and  had  been  preyented  from  acting  as 
manager  to  certain  persons,  &c.,  at  a  further  pecuniary 
loss,  and  was  likely  to  lose  the  said  situation  and  the  said 
business,  and  the  salary  and  profits,  &c.  therefrom  derired, 
amounting  to  the  annual  sum  of  400/. 
Plea:  not  guilty. 

Edwin  James,  Bovill  and  Badeley  for  the  plaintiff. 

Hawkins,  Honyman  and  R.  Clarke  for  the  defendants. 

From  the  evidence  of  the  plaintiff's  witnesses  it  appeared 
that  on  the  night  of  the  IStli  August.  1856,  he  had  taken 
his  place  in  the  express  train ;  that  during  the  whole  of  the 
previous  day  there  had  been  the  most  violent  rain,  inso- 
much that  one  of  them  stated  he  had  never  known  ''  such  a 
storm"  (a).  It  was  shown  that  the  lands  on  one  side  of  the 
line  near  Newark  were  "  subject  to  floods,"  and  on  this 
night  were  flooded;  and  that  the  water  in  that  district 
wore  away  the  soil  in  various  places  from  under  the 
**  sleepers,"  leaving  the  "  sleepers'*  unsupported. 

The  plaintiffs  witnesses  were  cross-examined  as  to 
whether  they  had  seen  the  water  upon  or  over  the  line, 
and  it  did  not  distinctly  appear  that  they  had ;  from  the 
position  in  which  they  sat,  and  from  the  darkness,  diey 
having  observed  only  what  water  was  on  the  sicks  of  the 
line. 

The  plaintiffs  witnesses  were  asked  as  to  the  pace  at 
which  the  train  went 

Hawkins  objected. 

Erle,  J, — It  was  an  express  train. 

-E  James  offered  to  show  that  by  reason  of  delay  at  pre- 
vious stages  the  rate  of  speed  was  greater  at  the  place  in 
question  than  the  ordinary  rate  of  an  express  train. 

Erlb,  J. — Some  slight  excess  would  be  immaterial ;  the 
speed  is  regulated  throughout  pretty  regularly,  supposing 


(a)  See  Brown  v.  Sargent,  ante,  p.  112. 
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the  hours  of  die  arrivals  uid  departures  are  kept,  which  are 
known  beforehand. 

JE.  James  examined  as  to  whether  the  train  had  not  been 
late  at  the  last  station  before  the  accident. 

Witnesses  were  asked  whether,  in  their  opinion,  the  pace 
was  reasonable  under  the  circumstance  ? 

Hawkins  objected. 

The  question  was  altered  thus: — **  Was  it  such  a  pace 
as  to  cause  you  to  apprehend  an  accident  T  And  in  that 
form  It  was  allowed  to  be  put,  and  was  answered  in  the 
affirmative.  The  plaintiff's  witnesses,  however,  varied  as 
to  the  speed,  from  fifty  to  sixty  miles  an  hour. 

Evidence  was  given  that  next  day  the  trains  moved  more 
slowly ;  but  evidence  as  to  what  other  companies  had  done 
was  excluded. 

The  plaintiff's  witnesses,  not  being  skilled  witnesses,  but 
farmers  or  labourers  residing  in  the  neighbourhood,  were 
asked  as  to  the  nature  of  the  soil  of  which  the  embank- 
ment upon  which  the  line  passed  at  the  place  in  question 
had  been  composed  in  1852. 

Hawkins  objected. — The  declaration  does  not  complain 
of  the  original  construction  of  the  line. 

BovilL — That  is  not  the  scope  of  the  evidence  offered, 
but  the  condition  of  the  line  at  the  time  of  the  accident  (a). 

Erle,  J.,  admitted  the  evidence,  but  took  a  note  of  the 
objection. 

Bovill  examined  the  witnesses  as  to  the  soil  of  the  em- 
bankment at  the  time  of  the  accident,  and  they  stated  that 
it  was  sandy  and  likely  to  be  washed  away  by  the  water 
after  heavy  rains. 

The  same  class  of  witnesses  were  asked  as  to  the  cul- 
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(fl)  See  Manley  v.  St.  Helen*t 
Canal  Company^  27  L.  J.  159,  as  to 
the  appUcEtioii  of  the  words  "  keep 


and  maintain"  to  the  present  con- 
dition of  a  railway ;  et  vide  pott,  p. 
170,  n.  (<i). 
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▼erts  on  the  line  near  the  place  in  question,  whether  they 
were  sufficient  to  carry  off  the  water. 

Hawkins  objected. 

JE.  James. — The  evidence  is  admissible,  for  the  decla- 
ration charges  that  the  company  improperly  conducted 
themselves  in  and  about  maintaining  the  railway ;  and  the 
evidence  is  to  show  that  they  kept  the  line  with  insufficient 
culverts,  so  as  to  cause  it  to  be  injured  by  the  water  which 
was  not  carried  away. 

Erle,  J.,  admitted  the  evidence,  but  took  a  note  of  the 
objection. 

Evidence  was  given  that  since  the  accident  the  line  had 
been  repaired  with  a  more  gravelly  soil. 

It  appeared  that  the  culverts  had  since  1852  proved  so 
insufficient  as  that  the  water  had  come  up  near  the  top 
of  the  embankment,  though  not  over  it ;  and  it  appeared 
that  the  flood  had  so  swelled  a  stream  near  the  place  in 
question  as  to  cause  quite  a  torrent  of  water,  which  carried 
away  a  bridge  and  rushed  down  towards  the  line. 

No  engineer  or  other  skilled  witness  was  called  for  the 
plaintiff. 

The  immediate  cause  of  the  accident  was  the  sinking  of 
the  "  sleepers,**  deprived  of  support  by  reason  of  the  soil 
having  been  worn  away  by  the  water. 


Erlb,  J.  (to  the  Counsel  for  the  plaintiff).- 
negligence  charged  ? 


-What  is  the 


£.  James^ — The  going  at  such  a  speed  in  such  a  state  of 
the  line. 

For  the  defendants  witnesses  were  called,  the  driver  of 
the  engine  and  others,  who  stated  that  there  was  not  water 
on  the  line,  and  that  the  speed  was  firom  forty-five  to  fifty 
miles  an  hour,  the  ordinary  rate  of  an  express  train.  There 
had  been  a  delay  of  ten  minutes  by  reason  of  the  storm. 


HOME  CIRCUIT,  21  VICT. 


169 


The  defendants*  witnesses  also  showed  that  the  trains 
had  gone  along  the  line  with  safety  up  to  the  time  of  the 
accident.     One  of  them  was  the  express  train  up. 

There  was  evidence  of  the  special  damage  laid. 

Erle,  J.  (to  the  jury). — The  grounds  of  negligence  im- 
puted are  the  condition  of  the  line  and  the  rate  of  speed. 

But  as  to  the  rate  of  speed,  the  ordinary  rate  could  not 
per  se  be  complained  of  as  excessive,  for  the  plaintiff  con- 
tracted to  be  carried  at  that  rate. 

Was  it  the  duty  of  the  driver  to  slacken  the  speed  merely 
because  the  water  was  on  the  sides  of  the  line  ?  I  think 
not. 

And  as  the  water  did  not  come  up  to  the  rails  there 
would  be  no  duty  to  slacken  speed  merely  in  order  to  guard 
against  the  possibility  that  it  tnight  do  so. 

There  was  no  indication  of  danger,  the  train  had  passed 
in  safety  to  the  previous  station.  If  there  had  been  no 
undermining  of  the  rails  at  the  place  in  question  the  rate 
of  speed,  the  storm,  or  the  darkness  could  not  have  been 
dangerous. 

The  undermining  of  the  railway  caused  the  accident. 
The  speed  was  unconnected  with  it. 

With  regard  to  the  culverts,  even  if  they  were  insuffi- 
cient, that  is  immaterial,  unless  that  insufficiency  caused  the 
damage  to  the  line.  And  it  appears  by  the  plaintiff's  wit- 
nesses that  ever  since  1852  the  water  has  not  come  up 
above  the  embankment. 

There  is  no  evidence  that  the  action  of  the  culverts  has 
hitherto  produced  any  damage  to  the  railway  which  could 
account  for  this  accident  As  to  the  sandiness  of  the  soil 
of  the  embankment,  has  it  been  shown  that  the  company 
could  judge  that  it  would  expose  the  line  to  injury  ?  It 
would  not  necessarily  so. 

So  the  case  was  left  on  the  part  of  the  plaintiff;  and 
then  there  would  be  this  question,  was  the  damage  to  the 
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WiracBs 
The  Gebat 

hotLTUXMLM 

Raslwat 

CaMTABT* 


AorA^  or  orac  wIiLi  tie  irLzory  nrcT  c^"  CAjniimcc,  or 
the  CT"'>^rT  acd»:e  of  ^^  t'jaytrzz^  cat  uzinst  viiich 

or  vas  h  an  extracri-arr  ^:«c  !  As  tt>  sMt,  tbe  erideace 
of  tbe  fi^lzjz^§  wkaefaiM  b,  dal  jsci  «  j<«?ra  iflrf  mmt 
hefore  ocnerredL 

Then  the  dribr«iiiiu*  «ira»a»  sLoved  tlut  die  tnioSy 
includifig  the  exrres*  tra^n  -  cp,*  tad  r»e  along  tbe  line 
with  safet T  or.til  a  crzjLittr  of  an  h  ^or  be£xe  the  accident. 
Then  there  cocld  Laxe  bees  t^z'-s.'r^  to  wanani  delay  oa 
account  of  darxrer. 

It  does  not  appear  thftl  there  had  been  anj  de&olt  or 
defect  on  the  line  down  to  the  present  occasion.  But  was 
the  flriod.  which  has  been  descnhied.  one  which  common 
pnideDce  could  guard  against  ? 

None  of  the  witnesses  had  encoontered  such  a  torrmt  of 
water  or  known  such  a  flood. 

If  you  think  the  damage  was  caused  by  tbe  negligenoe  of 
the  defendants,  find  for  the  plainti^;  but  if  the  damage  was 
caused  by  some  extraordinary  accident  that  no  prudence 
could  be  expected  to  guard  against  or  foresee,  tbe  defendants 
are  not  liable. 

\>rdict  for  the  plamtifl",  1,500/.  (a). 


(a)  The  Court  of  Exchequer 
granted  *  nile  nisi  for  a  new  tnal, 
on  the  ground  that  the  verdict  was 
against  tbe  weight  of  evidence  and 
the  damages  excessive,  and  that 
the  evidence  a»  to  the  condition  of 
the  line  and  the  insufficiency  of 
(he  eolverlfl  had  been  improperly 
admitted  and  submitted  to  the  jury. 
Tlie  rule  was  made  absolute  on  the 


jhrmrr  of  these  grounds.  And  the 
Court,  although  tbe  latter  was  not 
fiillr  argued,  inthsated  tbeir  opmteo 
that  the  evidence  waa  admhsihle, 
and  that  tbe  leaned  Judge  bad 
duly  directed  tbe  jury  as  to  its 
weight.  And  TVWsoit,  B.,  adhered 
to   his  direetim  in  die  pievions 
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Bristol  and  Exeter,  coram  Willeg,  J. 

BRITTON  V.  THE  SOUTH  WALES  RAILWAY 
COMPANY. 

^^  Lent  Assizes, 

JLHE  declaration  stated  that  the  plaintiff  became  a  pas-  Inanactioo 
senger  by  the  defendants'  railway,  to  be  safely  and  securely  way  co^^^^ 
carried,  and  that  they  did  not  use  due  and  proper  care  and  ^°^ "?  *"J"^y 

.  .  .  Bustained 

skill  in  carrying  him  on  the  journey,  but  conducted  them-  through  care- 

1  1*        xi     •  11^  •        1  •        •      1*       A*        lessnesfl  of  the 

selves  SO  negligently  in  and  about  carrying  him,  m  directing  company's  ser^ 
the  carriages  and  the  train,  and  the  engines  whereby  it  was  ^f "jntiff's  in- 
driven,  that  by  reason  of  such  want  of  care  the  train  and  Junes  (arising 

.   ,  .  ,  .         ^  .  from  concus- 

carriages  came  in  violent  contact  with  a  train  of  carriages  sion  of  the 
running  in  an  opposite  direction,  whereby  the  carriage  in  gpfneWppear- 
which  the  plaintiff  was  sustained  a  srreat  shock  and  collision,  »"g;  ^  ^«  ^^ 

/*»    1       1  serious,  and 

and  was  thrown  off  the  line  and  crushed  and  broken  to  likely  to  be 
pieces.     And  by  means  of  the  premises  the  plaintiff  sus-  JaL'eaM  of  the 
tained  a  concussion  of  the  brain  and  severe  injuries  to  his  ^'"u^tn'^^^d 
spine,  and  violent  contusions  in  his  head,  &c.,  whereby  he  he  having  lost 
became  sick  and  ill,  and  so  continued  for  a  long  time,  150/.  a  year, 
during  all  which  time  he  suffered  pain  and  was  prevented  20ooPand'the 
from  attending  to  his  necessary  business  and  affairs  as  a  Judge  not  being 
commercial  traveller,  and  lost  his  employment  as  such  and  satisfied,  the 

AX  X  Court  sus- 

was  put  to  great  expenses.  ^.i^^d  the  ver- 

Plea:  not  guilty.  diet  (a). 

Collier  and  T.  W.  Saunders  for  the  plaintiff. 

M.  Smith  and  Karslake  for  the  defendants. 

The  negligence  was  admitted.     It  appeared  that  it  had 

{a)  See  Thomas  v.  HarriSf  ante,       Great  Northern  Bailway  Companjf, 
p.  67 ;  and  see  also  WUher$  v.  The      ante,  p.  165. 
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1S58.        been  the  act  of  the  station-inaster  in  sending  the  tnun  off  at 

an  insular  time,  without  satisfying  himself  that  the  oflScials 

down  the  line  had  received  notification  of  the  alteration^  so 

Somi^ALu  ^  to  be  able  to  alter  the  time  of  departure  for  the  train 

Railwat      coming  in  the  opposite  direction  (a). 

The  plaintiff  was  a  commercial  traveller,  aged  36,  in 
vigorous  health,  with  the  probability  of  a  partnership  in 
prospect. 

The  medical  evidence  proved  that  he  had  sustained  a 
concussion  of  the  brain  and  spine,  which  had  led  to  disease 
in  the  substance  of  the  brain,  rendering  his  recovery  almost 
hopeless. 

WiLLES,  J.,  left  the  amount  of  damages  to  the  jury, 
accompanied  with  observations  to  the  effect  that  the  case 
was  very  serious,  and  that  the  claim  appeared  to  be  quite 
bona  fide. 

Verdict  for  the  plaintiff,  2,000/.  (&). 

(a)  The  roaD  was  tried  for  man-  disiati»fied  with  the  Yerdiet     And 

slanghler  before  Bramwell,  B.,  and  per  Curiam.     In  caaes  of  the  kind, 

convicted.  it  is  impotaible  to  aiseai  the  damages 

(6)  The  can  was  moved  for  ex-  with  certainty  or  any  general  rule; 

ecasiTe  damages,  and  a  rule  granted,  and  the  Court  canmit    take  the 

but  on  argument  dischaiged;   the  matter  out  of  the  hands  of  both 

learned  Judge  certifying,  that  al-  Judge  and  jury,  and  assess  the  da- 

thoogh  he  might  only  have  deemed  mages  for  themselves. 
1,000/.  sufficient,  yet  he  was  nol 
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Sittings  at  Westminster,  coram  Coleridge,  J, 

THOMAS  et  Uxor  v.  WALDO  et  Uxor. 

-A.CTION  for  services  rendered  by  the  plaintiff's  wife,  Infancy  U  no 
when  sole,  to  the  defendant's  wife,  when  sole.  claim  for  wages 

Pleas:  1,  never  indebted;  2,  infancy.  accruing  due 

'^  '      '  •'  after  majonty 

The  particular  claimed  a  balance,  which  accrued  due  ^^  ^^^n  ><- 
since  April,  1854.  though  on  a 

contract  of 
Hawkins  for  the  plaintiff.  hiring  origin- 

ally made 
Bushby  for  the  defendant  under  age. 

The  plaintiff's  wife  proved  that  in  January,  1853,  she 
being  then  unmarried,  she  was  hired  by  the  defendant's 
wife,  then  unmarried  and  living  with  her  mother ;  that  her 
duties  were  to  attend  upon  the  daughter ;  that  she  had  been 
paid  by  her  oftener  than  by  the  mother ;  that  she  had  lived 
with  them  until  May,  1855;  and  had  sent  in  her  account 
headed  to  both  of  them. 

The  defendant's  wife  was  called,  and  stated  that  she  was 
present  when  her  mother  had  hired  the  plaintiff's  wife  and 
paid  her,  and  that  her  duties  were  the  usual  and  general 
household  duties. 

It  appeared  that  the  wages  accrued  monthly. 

There  had  been  an  increase  of  wages  in  1854. 

The  family  Bible  of  the  defendant's  wife's  parents  was 
produced,  and  on  the  fly-leaf  her  birth  was  entered  as  in 
April,  1832. 

Coleridge,  J. — That,  no  doubt,  is  sufficient  p-tmayacie 
evidence  that  the  defendant's  wife  was  not  of  age  in  January, 
1853,  when  the  contract  of  hiring  was  originally  entered 
into.  But  the  wages  accrued  monthly,  and  the  hiring  was 
renewed  each  month.   Assuming,  then,  that  the  defendant's 


Waldo. 
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1858.        wife  was  ever  liable  at  all,  her  infancy  at  the  time  of  the 
^'^"^^^^      original  hiring  is  no  answer  to  the  claim.      The  plea  of 
V.  infancy  is  out  of  the  case.      The  question  in  the  cause 

arises  out  of  the  general  issue. 

The  defendant's  marriage  was  in  1857. 

It  appeared  that  the  defendant's  mother-in-law  was  in 
Court,  and  she  was  not  called.  It  was  proved  that  at  the 
time  of  the  hiring  she  was  in  pecuniary  embarrassment. 

Coleridge,  J.  (to  the  jury). — The  question  is,  whether 
the  hiring  was  by  the  mother  or  the  daughter,  or  by  both 
jointly.  If  the  plaintiff's  evidence  is  true,  it  is  clear  the 
hiring  was  by  the  daughter. 

Verdict  for  the  plaintiff. 


Coram  Watson,  B. 

DUNN  V.  HALES. 

In  an  action  on  AcTION  for  work  and  labour  as  an  attorney. 

bSC  whcn^  *  Pleas :  1,  never  indebted ;  2,  that  no  signed  bill  was  sent 

den^cVof^a*'  Replication :  that  the  bill  was  duly  sent  by  post  to  the 

general  re-        defendant. 

tainer,  the 

Judge  will  not        Issue  thereon. 

to  b:  lax'^'ln        The  particulars  claimed  24/. 


Easter  Term, 


jury*  although        Prentice  for  the  plaintiff, 
heads  or  items        Quain  for  the  defendant 


of  charge  not  mi      i       •  i  i  •  «•  • 

necessarily  The  busmess  appeared  to  have  arisen  out  of  a  retainer 

the  re?ainCT°^    ^  defend  the  defendant  on  a  charge  of  bastardy,  on  which 
may  be  dis-       ^^  magistrate,  however,  made  an  affiliation  order ;  and  the 

allowed  in  toto,        .  . 

as  not  having     principal  items  of  the  bill  were : — 

been  authorized  ^  , 

by  the  client.  *    '•  «• 

thft^'il.lgned         Attendances  and  attending  before  the  magistrate  6    6  0 
bill  has  not  been      Brief  for  Counsel 5  10  0 

received,  ad-  t*  .        * 

missibleupon        Prcparmg  for  appeal       .         •         .         .        ?  to   4,0 
11;:;"  wJ'"  »        release,  &c.  &c.      .         .        .        J  '"^   *  " 

potted. 
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There  had  been  some  idea  of  an  appeal  against  the  order.        1858, 
Then  there  had  been  a  proposal  to  pay  15Z.  to  the  mother 
in  satisfaction  of  all  claims ;  and  ultimately  the  defendant 
settled  the  claim  with  her. 

There  was  contradictory  evidence  as  to  whether  the  brief 
for  Counsel  or  the  release  had  been  authorized  or  required 
by  the  defendant. 

A  letter  was  put  in^  in  which  he  desired  the  plaintiff  to 
take  no  further  step  in  the  matter. 

Watson,  B.,  held  this  ample  evidence  of  the  retainer. 

With  regard  to  the  sending  of  the  bill,  the  plaintiff  swore 
that  he  posted  it  to  the  defendant,  to  his  address,  on  the 
14th  September,  1857. 

QuaiUf  for  the  defendant,  ofiered  to  show  that  it  had  not 
been  received. 

Watson,  B. — That  will  not  be  relevant  as  showing  that 
it  could  not  have  been  posted  to  him.  It  would  be  enough 
that  it  was  duly  posted. 

The  defendant  swore  he  had  never  received  it,  and 
brought  every  person  in  the  house  in  which  he  lodged  to 
show  that  it  never  arrived. 

Evidence  was  also  given  that  he  had  taken  out  a  sum- 
mons for  further  and  better  particulars,  which  the  plaintiff 
opposed ;  and  that  it  was  postponed  from  time  to  time  to 
enable  him  to  produce  an  affidavit,  which  not  having  been 
produced,  the  order  was  made. 

Watson,  B. — That  evidence  is  of  no  value;  for  non 
constat  that  the  Judge  might  not  have  made  the  order,  for 
special  reasons,  even  although  the  signed  bill  had  been  de- 
livered. 

The  evidence  for  the  plaintiff  was  confirmed  by  a  witness, 
who  stated  that  the  inclosure  containing  the  bill  was  ad- 
dressed to  "Charles  Robert  Hales,  8,  Lisle  Street"  The 
defendant's  name  being  "  George  Thomas.*' 


176  CASES  ON  THE 

1858.  Prentice  proposed  to  ask,  on  re-examination,  "Was  it 

Charles  Robert,"  or  «  George  Thomas  T' 

Quain  objected. 

Watson,  B. — The  question  may  be  asked  (though  not 
in  that  form),  for  it  may  have  been  a  mistake  of  the  witness. 

Prentice  asked,  "Are  you  certain  that  the  name  was 
Charles  Robert,"  or  "  George  Thomas  ?"  The  answer  was, 
"  No,  I  am  not.  I  am  certain  that  it  was  8,  Lisle  Street, 
and  that  the  name  was  Hales." 

Quain  objected  that  the  evidence  was  not  sufficient 

Watson,  B.,  ruled  that  it  was.  There  is  evidence  that 
the  letter  was  posted  with  the  right  name  and  address, 
and  no  evidence  that  it  was  not 

Quain  then  went  into  the  question  of  amount,  parti- 
cularly contested  these  items,  the  brief  for  Counsel,  the 
appeal  and  the  release,  called  the  defendant  to  disprove  the 
authority  for  them,  and  called  professional  witnesses  to 
prove  that  the  charges  were  unreasonable. 

Watson,  B. — You  cannot  tax  the  bill  before  the  jury. 
You  can  disprove  the  authority  for  any  items  not  arising 
necessarily  out  of  the  general  retainer  in  the  business,  and 
perhaps  you  can  show  any  charges  grossly  excessive ;  but 
you  cannot  go  into  the  minute  details  of  taxation. 

[There  was  general  evidence  for  the  plaintiff  that  the 
charges  were  fair  and  reasonable.] 

The  professional  witnesses  stated  that  it  was  not  usual 
to  charge  more  than  ZL  2s,  for  the  attendance  before  the 
magistrate,  which  included  prior  attendances;  that  the 
charge  for  the  brief  should  have  been  4/.  or  iL  lOtf.,  instead 
of  5/.  10^.,  and  that  other  smaller  items  were  larger  than 
they  should  be. 

Watson,  B.  (to  the  jury).— Upon  the  special  plea  the 
simple  question  is,  whether  the  bill  signed  was  put  into  the 
post  properly  addressed  to  the  defendant     Upon  the  ques- 
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lion  of  amount  you  cannot  tax  the  bill ;  that  is  for  the 
Master.  There  is  evidence  of  retainer,  and  general  evi- 
dence that  the  charges  are  fair  and  reasonable.  That  is 
sufficient  as  to  items  within  the  general  retainer.  You  may, 
indeed,  disallow  particular  items  not  within  it ;  as,  for  in- 
stance, the  brief  for  Counsel,  you  may  disallow  it  if  you 
believe  it  was  not  ordered.  So  as  to  the  appeal  or  the  re- 
lease. But  you  cannot  enter  into  the  questions  of  degree 
and  detail,  as  to  how  many  letters  or  attendances  were 
necessary,  or  how  many  sheets  in  a  brief,  &c.  The  evi- 
dence, for  example,  as  to  whether  the  brief  should  have 
been  5Z.  10s.  or  4fL  10s.  is  not  for  your  consideration,  sup- 
posing you  think  that  the  brief  was  ordered  at  all.  Those 
are  matters  for  taxation  before  the  Master. 

Verdict  for  the  plaintiff  for  25L{a). 

(a)  The  case  was  not  moved. 


1858. 


SOUTHALL  V.  KEDDY. 

jA^OTION  for  work  done  and  money  paid. 
Plea :  never  indebted. 

Macaulay  and  Field  for  the  plaintiff. 

Atherton  for  the  defendant. 

The  particulars  claimed  45/ ,  a  balance  on  an  account,  of 

which  the  chief  items  were — 

£    s.    d. 
"  Cheque  for  Govett*s  costs  in  Wandsford 

V.  Griffiths 9    8    4 

Bill  of  costs  (therein)      .         .         .         .  40  19    5" 

[But  the  latter  claim  had  been  reduced  by  taxation  to  29/.] 

And  it  appeared  that  on  the  4th  March  there  was  an 
action  of  Wandsford  v.  Griffiths  pending,  and  that  the 
defendant  desired  the  plaintiff  "  to  take  it  up  on  the  part  of 

(fl)  Webb  V.  modes,  3  B  N.  C.  732;  Gritsell  v.  Robinson,  Ibid.  10. 
VOL.  I.  N  F.F. 


EatUr  Term. 

A  peraon  not 
party  to  a  suit, 
but  who  has 
desired  an  at- 
torney to  con- 
duct It,  may  be 
liable  to  him 
for  his  costs,  if 
by  his  words 
and  acts  he 
has  gfiven  him 
grounds  for 
regrarding  biro 
as  his  em- 
ployer, even  al- 
though he  has 
no  legal  or 
equitable  inte- 
rest in  the 
subject-matter 
of  the  suit,  and 
the  plaintiif  in 
the  action  is 
referred  to  for 
instruc- 
tions (a)« 
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1858.  Wandsford,  but  on  kis  (the  defendant's)  account,  and  di« 
rected  him  to  write  to  Govett,  the  attorney  of  Wandsford, 
to  procure  the  papers.  This  was  done ;  the  usual  order  to 
change  the  attorney,  substituting  the  plaintiflT,  was  obtained. 
The  plaintiff  paid  Govett  his  costs,  9/.  8s.  4d.  (the  sum 
which  formed  the  first  of  the  above  items  in  the  present 
claim),  and  afterwards  received  instructions  in  the  action 
from  time  to  time  from  the  defendant.  He  had  never  seen 
Wandsford^  the  plaintiff  in  the  other  action  (who  became 
insolvent),  and  his  books  were  produced,  showing  all  the 
entries  debited  to  the  defendant;  moreover,  it  was  stated 
that  the  defendant  had  asked  for  his  account.  The  bill  was 
delivered  to  him  in  August,  1857.  The  last  item  in  it  was 
October,  1856. 

A  letter  of  the  defendant  to  the  plaintiff,  dated  25th 
March,  1856,  was  put  in,  in  which  he  said,  "  I  am  surprised 
that  the  matter  has  not  been  put  into  your  hands.  I  have 
written  to  Mrs.  W.  I  saw  Govett  in  her  presence,  and  he 
was  distinctly  told  to  make  out  his  bill,  and  I  offered  to 
discharge  it.  I  want  the  case  in  your  hands.  I  have  ad- 
vanced her  a  good  sum  of  money  and  want  you  to  have  the 
case  so  as  to  keep  a  good  look  out  for  me.  [Then  followed 
statements  to  the  effect  that  she  had  350/.  a  year.]  I  have 
requested  her  to  write  to  you,  for  if  the  case  is  not  put  into 
your  hands  my  money  shall  be  called  in." 

In  May,  1856,  it  was  sworn  that  the  defendant  had  called 
several  times  on  the  plaintiff,  and  stated  that  he  would  get 
the  requisite  information  from  Mrs.  Wandsford,  but  that 
under  any  circumstances  the  plaintiff  was  to  proceed. 

On  the  22nd  May,  1856,  the  plaintiff  had  written  to 
Wandsford  for  instructions  and  received  no  reply,  and 
wrote  to  the  defendant  to  that  effect.  "  What  is  to  be  done 
with  the  matter  ?     I  am  waiting  instructions  and  cash.*' 

It  did  not  appear  that  any  subsequent  communication 
had  taken  place  between  the  plaintiff  and  Mrs.  Wandsford, 
nor  that,  afterwards,  any  further  steps  were  taken  in  the 
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action,  Wandsfcrd  v.  Oriffiths^  which  seemed  to  have 
dropped  in  consequence  of  want  of  infonnation  from  the 
plaintiflTas  to  the  facts  of  the  case. 

The  last  item  in  the  bill  was  in  October,  1856. 

The  defendant  wrote  to  the  plaintiff  for  his  bill,  and 
received  it  in  August,  1857.  It  had  since  then  been  taxed 
by  him. 

The  defendant  was  called  and  denied  that  he  had  used 
the  expressions  as  to  getting  paid  out  of  the  proceeds  of 
Wandsfard  v.  Griffiths,  or  that  he  had  interest  in  the  suit, 
and  declared  that  he  had  merely  introduced  Wandsford  to 
the  plaintiff  as  his  client. 

Watson,  B.  (to  the  jury). — Was  there  an  agreement  be- 
tween the  defendant  and  the  plaintiff  under  which  the 
plaintiff  was  employed  by  the  defendant  to  conduct  the 
action  ?  The  letter  and  contemporaneous  entries  in  plain- 
tiff's books  are  strong  evidence  that  there  was. 

Verdict  for  the  plaintiff,  S9L 


1858. 


MURRAY  V.  The  SUNDERLAND  DOCK  COM- 
PANY. ^'«:,^T»- 

jAlCTION  for  work  and  services  as  an  engineer.  An  action  by 

■i^m        .1  •         ^  an  engineer  for 

Plea:  never  indebted,  except  as  to  180/.  paid  mto  Court  professional 

The  particulars  claimed  S50L  (beyond  that  amount)  for  cJITm  dSpend- 

commission  at  four  per  cent  on  certain  works;  for  obtain-  [ng  partly  upon 
*      ^  ^  .  his  nght  to  com- 

ing a  certificate  of  satisfaction  from  the  engineer  on  the  mission,  and 

other  side,  and  for  the  cost  of  preparing  plans,  &c.  for  a  propnety  of* 

trial  at  law.  tl^^o^,  .,e 

ruld  for  the  plaintiff.  wrnlt'* 

JJ.  Hill  and  Unthanh  for  the  defendants.  J^udw  ordered 

The  plaintiff  was  called,  and  after  having  given  general  referred^  ar- 
bitration under 
the  C.  L.  P.  Act,  1854,  s.  8,  as  a  matter  of  account,  contenting  to  try  the  question  with 
regard  to  the  right  to  commission,  as  a  question  of  fact. 

N  2 
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Dock 

CONPANT. 


1858.  evidence  as  to  his  clainiy  was  cross-examined  at  great  length, 
and,  after  stating  a  contract  for  commission  on  the  amount 
expended  (upwards  of  17,000/.),  at  four  per  cent,  was  being 
SuND^ERLAND  ^skcd  as  to  the  various  items  of  his  alleged  services,  which 
were  very  numerous — charges  for  attendances,  tracings  of 
plans,  &c.     [The  defendants  desired  to  refer.] 

Watson,  B.— It  is  impossible  in  this  trial  to  tax  the 
items  of  an  engineer's  account  Any  question  of  fact  upon 
which  it  may  depend — as  the  contract  for  commission — I 
will  try.  But  the  rest  of  the  case  is  "  matter  of  account,** 
which  I  have  authority  to  refer  to  arbitration,  under  the 
Common  Law  Procedure  Act,  1854,  sect  3.  And  I  shall 
exercise  that  authority  in  the  present  case.  If  the  parties 
please  they  can  agree  upon  an  arbitrator,  otherwise  I  shall 
refer  the  matter  of  account  to  one  of  the  officers  of  the 
Court.  The  question  of  fact  as  to  the  contract  for  com- 
mission  can  be  tried. 

The  counsel  on  both  sides  thereupon  agreed  as  to  an 
arbitrator,  and  also  agreed  to  refer  the  whole  case  to 
him  (a). 


(a)  He  awarded  generally  50/. 
beyond  the  sum  paid  into  Court. 
And  Unthank  moved  at  Chambers, 
coram  Chnnnell,  B.,  to  enter  the 
verdict  distributively  for  the  de- 


fendant as  to  part ;  but  the  learned 
Judge  declined  to  make  the  order, 
the  award  being  general.  And  see 
Freshney  v.  Wells,  26  L.  J.,  Exch. 
228. 


BROADWOOD  r.  LOZANO. 

Action  on  an  agreement  by  which  the  plaintiff  let  and 
the  defendant  hired  a  house  of  the  plaintiff  for  two  months, 


EatUr  Term. 
April  22. 

In  an  action  on 
a  contract  for 
the  hiring  of  a 
furnished 

house,  the  defence  set  up  being  (founded  upon  the  doctrine  laid  down  in  Pym  v.  Campbell, 
26  L.  J.,  Q.  B.  277,  that  an  agreement  may  be  signed  as  an  escrow),  that  the  use  of  linen  was 
to  be  provided,  and  that  a  certain  stipulation  was  to  be  performed  before  the  agreement  took 
effect ;  the  jury  were  directed,  that  if  the  written  document,  which  mentioned  an  inventory 
of  furniture  and  fixtures,  but  was  silent  as  to  linen,  contained  the  contract  between  the 
parties,  it  could  not  be  altered  or  added  to  by  oral  evidence ;  and  that  the  question  was, 
whether  the  agreement  was  not  to  be  binding  until  the  things  stipulated  for  were  performed, 
or  whether  there  was  merely  an  undertaking  that  they  should  be  performed ;  and  even  if 
there  was  such  a  condition,  it  waa  a  further  question  whether  it  had  been  waived. 
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at  8Z.  8*.  per  week.     Breach,  nonpayment  of  the  rent  (a),        1858. 

the  term  having  expired.  v^v^w/ 

Broadwood 
Second  count,  that,  in  consideration  that  the  plaintiff  ». 

would  allow  two  hired  servants  of  his  to  remain  in  a  certain         ^^^^^' 

house  then  about  to  be  hired  by  the  defendant  for  two 

months,  in  order  that  they  might  render  to  him  reasonable 

services,   he   promised   to   board    them   at    his   expense. 

Breach,  that  he  failed  to  do  so,  whereby  the  plaintiff  was 

forced  to  maintain  them,  and  lost  the  sum  of  9/.  ds. 

Pleas :  non  demisit  and  non  assumpsit 

E.  James,  Hawkins  and  Cook,  for  the  plaintiff. 

Lush  for  the  defendant. 

An  agreement  in  a  printed  form,  but  filled  up  in  writing 
in  these  terms,  was  put  in : — 

•*  Memorandum  of  agreement  between  —  Lozano  and  — 
M.,  house  agent  for  Mr.  Broadwood,  whereby  the  said 
Lozano  agrees  to  take  the  house,  &c.  at  8/.  8«.  a  week  for 
two  months. 

"  It  is  requested  that  the  inventory  of  furniture  and  fix- 
tures be  referred  to  on  entry," 

Signed  by  the  defendant  and  M.,  the  agent. 

It  was  orally  agVeed  that  the  plaintiff  should  leave  his 
servants,  and  that  the  defendant  should  board  them. 

A  dispute  arose  before  the  signing  of  the  agreement  as  to 
whether  linen  was  to  be  found  by  the  plaintiff,  and  the  de- 
fendant never  entered. 

The  case  for  the  defendant  was,  that  he  had  expressly 
stipulated  for  the  use  of  linen  and  for  one  or  two  other 
things,  and  that  it  was  distinctly  understood  that  he  signed 
the  agreement  only  on  the  assurance  of  the  agent  that  they 
should  be  provided  and  performed,  and  that  until  they  were 
the  agreement  was  not  to  be  binding  (i). 

The  agent  and  the  defendant  swore  that  this  was  so,  and 

(a)  See  Edge  Y.Strafford,  1  C.  &  (fc)  Pym  v.  Campbell,  25  L.  J., 

J.  391.  •  Q.  B.  277. 
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1858.  that  the  linen  had  been  refiised,  and  one  of  the  other  things, 
the  gravelling  of  the  carriage-way,  had  not  been  performed. 

Moreover  it  did  not  appear  that  the  written  agreement 
had  ever  left  the  hands  of  the  agent,  and  he  appeared  to 
have  acted  for  both  parties,  although  he  was  to  be  paid  his 
commission  by  the  defendant  On  the  other  hand  it  did 
not  appear  that  the  condition  was  one  to  which  the  plaintiff 
was  privy. 

There  was  contradictory  evidence  as  to  whether  it  was 
usual  to  give  the  use  of  linen  without  extra  charge  when  a 
furnished  house  was  let,  and  whether  it  was  usual  to  men- 
tion it  in  the  agreement  After  the  agreement  a  certain 
conversation  had  taken  place  between  the  parties. 

JE7.  James  relied  on  die  fact  that  it  was  not  mentioned  in 
the  memorandum  at  the  foot^of  the  agreement  referring  to 
the  inventory,  and  also  relied  on  the  conversation  as  a 
waiver  of  the  supposed  condition. 

ZmsA,  for  the  defendant,  submitted  that  his  case  was  sub- 
stantiated, and  that  he  was  entitled  to  the  verdict 

Watson,  B.  (to  the  jury). — No  doubt  the  defendant  is 
right  in  his  law,  but  it  is  for  you  to  say  whether  the  agree- 
ment was  signed  on  the  condition,  understood  by  both 
parties,  that,  if  the  things  stipulated  were  not  provided  or 
performed,  the  agreement  was  not  to  be  deemed  binding. 

It  is  doubtful  with  regard  to  the  linen,  whether,  as  the 
written  agreement  mentions  furniture  and  fixtures  and  does 
not  mention  linen,  parol  evidence  is  admissible  to  show  that 
linen  was  to  be  included.  But  assuming  that  it  is,  the 
question  on  the  whole  evidence  is,  whether  the  written 
agreement  contained  tlie  contract  between  the  parties.  If 
it  did,  it  cannot  be  added  to  or  contradicted.  The  defend- 
ant's case  is,  that  it  never  was  an  agreement ;  dial  there  was 
a  condition  that  oeruin  things  should  be  done,  and  that 
until  they  were  done  it  was  not  to  be  binding.  The 
question  then  is,  whether  there  was  such  |  condition,  or 


^ 
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merely  an  undertaking  that  those  things  should  be  done. 
Even  if  there  was  such  a  condition  it  may  have  been 
waived.  There  is  evidence  of  such  a  waiver,  and  that  also 
is  a  question  for  you.  Supposing  there  was  such  a  con- 
dition, and  that  it  was  not  waived,  then,  unless  it  was  per- 
formed, the  written  document  would  not  take  efiect  as  an 
agreement.  If  otherwise,  then,  was  it  performed  by  the 
plaintiff?  If  so  he  is  entitled  to  recover,  and,  if  at  all,  for 
the  full  amount  of  rent  claimed  in  the  first  count.  The 
second  count  is  subsidiary  to  the  first.  The  question  is 
simply,  was  there  such  a  contract  made  as  is  there  stated, 
ancillary  to  the  other  ? 

Verdict  for  the  plaintiff,  damages  76/.  4*. 


1858. 


Broadwood 

V. 
LOZANO. 


Coram  Willes,  J. 
WESTLAKE  v.  ADAMS. 

Eatter  Term, 

Action  for  l?/.,  on  an  account  stated.  A  child  having 

been  bound 

Pleas:  1.  Never  indebted.  apprentice  by 

2.  That  the  plaintiff  carried  on  a  certain  art  and  business,  J^^h^lch^^he' 

and  that  the  defendant  was  desirous  of  apprenticing  his  son  o®*^f "^  ?{ * 

,..«.!  .     ,  11  1  .         charitable  so- 

to  the  plamtiff  to  learn  it,  but  was  unable  to  pay  the  premium  ciety  was 

required  by  the  plaintiff,  and  applied  to  the  S.  Society,  a  so-  ^iJ\i  "x- 

ciety  for  the  charitable  purpose  of  apprenticing  the  children  F'^ssed  that  ^ 

of  the  deserving  poor  of  the  county  of  S.  in  London,  and  re-  tion  was  a  pre- 

i.1.,.  ./.I       miumof20/. 

quested  them,  as  an  act  of  charity  and  m  exoneration  oi  the  paid  by  the  so^ 

defendant,  with  and  out  of  their  own  monies  and  on  their  2*2^/  haviiuT 

own  behalf,  to  pay  the  premium  required  by  the  plaintiff  agreed  with 

pay  a  premium 
of  40^.,  and  an  action  being  brought  against  him  by  the  master  to  recover  the  balance  of  the 
remaining  sura  of  20/^  the  jury  negativing  fraud  on  the  society,  the  plaintiff  recovered  a 
verdict  on  an  account  stated ;  and  the  poitit  being  doubtful  whether  the  indenture  required  a 
stamp,  it  was  admitted  in  evidence  unstamped ;  subject  to  the  point  whether  the  deed  was 
void  for  not  truly  expressing  the  consideration. 

An  objection  that  a  document  requires  a  stamp,  will  not  be  given  effect  to  if  the  point  it 
doubtful  (a). 


(a)  Vide  Vantiilart  v.  Jamet, 
ante,  p.  156,  and  Reynolds  ▼.  Hall, 
ante,  p.  20.    That  the  Judge  can- 


not reserve  the  point,  see  Siordet  f, 
Kuczinskl,  25  L.  J.,  C.  P.  2. 


184  CASES  AT  THE 


Westlakb 


1858.  for  the  purpose  aforesaid.  And  in  consideration  and  on 
condition  that  the  plaintiff*  would  receive  the  defendant's 
son  as  an  apprentice  for  seven  years,  at  the  premium  of 
SOL,  the  society  promised  the  plaintiff*  to  pay  him  that  sum, 
as  an  act  of  charity  and  in  exoneration  of  the  defendant ; 
that  the  plaintiff*  then  consented  and  agreed  to  and  with  the 
society  to  receive  the  defendant's  son  as  his  apprentice  upon 
the  terms  aforesaid;  that  afterwards,  by  an  indenture  of 
apprenticeship  sealed  with  the  seal  of  the  plaintiff*,  and  duly 
made  by  the  defendant,  his  son,  and  the  plaintiff^  and  one 
J.,  the  treasurer  of  the  society,  it  was  witnessed  that  the 
defendant's  son,  with  the  consent  of  the  defendant  and  J., 
put  himself  apprentice  to  the  plaintiff*  for  seven  years;  and 
that  the  plaintiff^,  in  consideration  of  the  premium  of  SOL, 
to  be  paid  to  him  by  J.  or  by  the  treasurer  for  the  time 
being  of  the  S.  Society,  covenanted  to  teach,  &c. 

Averment,  that  the  20/.  was  paid  by  the  society  as  afore- 
said to  the  plaintiff*  in  exoneration  of  the  defendant  And 
that  at  the  time  of  the  making  of  the  agreement  and  in- 
denture it  was  secretly  and  fraudulently,  and  without  the 
knowledge  and  in  fraud  of  the  society,  agreed  by  and  be- 
tween the  plaintiff*  and  the  defendant  that  the  defendant 
should  pay  to  the  plaintiff*  a  further  premium  of  20i  for 
and  in  consideration  of  the  said  apprenticeship,  over  and 
above  and  beyond  the  201.  so  paid  as  aforesaid.  And  that 
the  amount  mentioned  in  the  declaration  was  stated  of  and 
concerning  the  sum  of  20L  so  fraudulently  agreed  to  be 
paid  by  the  defendant,  and  of  no  other  debt,  matter  or 
thing. 

F.  Russell  for  the  plaintiff^. 

Kingdon  for  the  defendant. 

The  plaintiff*  stated  that  the  agreement  between  him  and 
the  defendant,  before  the  application  to  the  society,  was  for 
a  premium  of  40/.,  and  that  after  the  indenture  was  signed 
the  defendant  gave  him  four  I  O  U's  for  5/.  each.     This 
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was  above  seven  years  ago,  the  defendant's  son  having 
served  out  his  time.  But  about  four  years  ago,  the  plain- 
tiff having  received  3/.  by  way  of  goods,  gave  up  the  I  O  U's 
and  took  a  new  I  O  U  from  the  defendant  for  17/. 

The  defendant  was  called,  and  stated  that  the  society 
referred  to  in  the  plea  was  such  a  society  as  there  described, 
and  that  they  knew  nothing  of  the  bargain  between  him 
and  the  plaintiff.  Both  parties  agreed  that  the  plaintiff 
said  he  should  not  ask  for  payment  from  the  defendant  of 
the  SOL  which  he  was  to  pay,  until  he  was  able  to  pay ;  and 
the  defendant  denied  that  he  was  so. 

The  indenture  stated  that  the  consideration  was  a  pre- 
mium of  20/.,  "  paid  by  the  society."  The  advances  made 
by  this  society  for  the  purpose  of  apprenticing  boys  were 
limited  to  20L  in  each  instance. 

For  the  purpose  of  showing  that  the  premium  advanced 
by  the  society  was  only  20/., 

Kingdon,  who  appeared  for  the  defendant,  proposed  to 
give  in  evidence  the  indenture  of  apprenticeship. 

The  associate  (Mr.  Jervis)  called  the  attention  of  the 
learned  Judge  to  the  fact  that  the  document  was  unstamped. 

Kingdon. — There  is  an  exemption  in  the  case  of  instru- 
ments of  this  nature,  as  will  appear  on  reference  to  the 
schedule  to  55  Geo.  3,  c.  184(a). 

-F.  Russell  for  the  plaintiff.— This  is  not  such  a  society 
as  is  contemplated  by  the  act.  It  is  not  "  a  public  charity,** 
but  is  confined  in  its  operation  to  natives  of  Somersetshire. 

WiLLES,  J. — I  have  some  doubt  whether  this  document 
is  admissible  without  a  stamp,  but  as  by  the  statute  the 
duty  of  deciding  the  point  is  cast  upon  the  Judge  (i),  I 
think  I  am  bound  to  give  the  defendant  the  benefit  of  the 
doubt  and  allow  it  to  be  read. 


1858. 


Westlake 

V, 

Adams. 


(a)  Indentures  for  placing  out 
poor  children  apprentices  by  or  at 
the  sole  charge  of  any  parish  or  of 


any  public  charity, 

(6)  Siordti  v.  Kucsimki,  25  L. 
J.,  C.  P.  2, 
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1858.  It  was  read. 

Kingdon  objected  that  there  was  no  evidence  of  the  de- 
fendant's inability  to  pay,  which  was  necessary  by  reason 
of  the  qualification  in  the  agreement  (a). 

WiLLES,  J. — That  will  be  for  the  jury. 

Kingdon  objected  that  the  agreement  was  a  fraud  on  the 
society,  and  that  it  was  void  for  not  truly  stating  the  con- 
sideration (6). 

WiLLES,  J. — I  will  reserve  the  latter  point  The  other 
raises  a  question  for  the  jury. 

There  is  hardly  any  evidence  of  fraud,  but  I  will  leave  it 
to  the  jury.  The  only  evidence  of  it  (if  it  is  any)  is,  that 
nothing  was  said  to  the  society  as  to  what  was  the  contract 
between  the  parties.  The  defendant  does  not  deny  that  the 
deed  was  in  the  form  he  desired,  or  that  he  was  not  aware  of 
its  terms.  And  then  the  question  is,  did  he  get  what  he  bar- 
gained for?  As  to  the  alleged  condition,  was  his  contract 
made  conditional  on  his  being  of  ability  to  pay,  or  did  he 
trust  to  tlie  forbearance  of  the  plaintiff?  In  the  formar 
case,  is  he  of  ability  to  pay  ? 

The  jury  found  that  there  was  no  fraud;  that  the  de- 
fendant got  the  consideration  he  bargained  for ;  and  that  if 
the  contract  was  conditional,  he  was  of  ability  to  pay. 

WiLLES,  J.,  directed  the  verdict  to  be  entered  for  the 
plaintiff  for  17/.,  subject  to  a  point  reserved.  He  certified 
that  the  cause  was  fit  to  be  tried  in  the  superior  Courts* 

Verdict  for  the  plaintiff^  17/.  (e). 

(a)  Gould  T.  Shbrlty,  2  M.  &  P.  bably  would  not  apply,  as  the  deed 
581.  might  be  deemed  ambiguom. 

(6)  The  point  that  there  was  an  (c)  A  rule  was  granted  on  the 

estoppel  was  not  raised,  and  pro-      point,  as  to  whether  the  deed  waa 

void,  but  refused  as  to  the  other. 
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Coram  Coleridge^  J. 
CROSS  V.  AYRES  and  HORNCASTLE.  ^J'^ZT' 

Apnl  24. 

OASE  for  excessive  distress.  Jo  ^^  action 

.1.  •  •      1-       for  an  exces- 

The  first  count  was  for  an  excessive  distress,  x,  e.,  in  dis-  sive  distress, 
training  goods  to  a  greater  amount  than  the  amount  of  rent  selMngvf^^out 

due  (a).  »»  appraise. 

inent  and  for 

The  second  was  for  distraining  and  selling  without  an  less  than  the 

▼alue,  and  for 

appraisement.  not  leaving 

The  third  was  for  selling  for  less  than  the  best  price.        plulpr^eeds 
The  fourth,  for  sellinir  an  unreasonable  quantity  of  the  »"  ^he  hands  of 

J  1  /  the  sheriff,  ac- 

goods.  cording  to  the 

The  fifth,  for  not  leaving  the  surplus  in  the  hands  of  the  bdn^g*!,;  I^^nt 
sheriff  ^^^  °<>*  paying 

mi        .     1     i.  -  ^  t  the  money  over 

The  sixth,  for  conversion  of  goods.  to  the  plaintiff, 

Pleas :  not  guilty  by  statute  19  Geo.  2,  c.  11 ;  and  to  the  iirgit*an  unrea- 
fourth  and  fifth  counts  leave  and  licence  fin  order  to  cover  "*'**'>*«  "™«» 

L  nor  for  money 

the  goods,  if  any,  not  included  in  the  distress].  had  and  re- 

ceived  to  his 

Parry f  Serjt.,  and  Petersdarff,  for  the  plaintiff.  use ;  and  the 

jury  finding 

Balluntine^  Serjt,  and  Honyman^  for  the  defendant  Horn-  that  the  rent  for 

^1      ^v     i_     1  which  the  dis- 

castle,  the  broker.  tress  was  made 

Keane  for  the  defendant  Ayres,  the  landlord.  thatthe  defend- 

There  was  contradictory  evidence  as  to  the  amount  of  unreasonable*" 
the  rent.    The  plaintiff  had  occupied  a  blacksmith's  shop  *^°"J^  **,*|[j^_ 
at  14/.  a  year,  and  at  Lady  Day,  1856,  had  taken  other  tiff  had  autho* 
premises  adjoining ;  the  amount  of  additional  rent  for  which  fendant  to 
was  a  point  in  dispute.  T^.p^^'L 

(a)  See  Lucas  r,  TarUton,  which  was  uot  reported  at  the  time  the  case  ^eintr  that  the 
wn  tried;  27  L.  J.,  £zcb.  surplus  having 

been  paid  over 
to  a  judgment  creditor  of  the  plaintiff's  under  a  garnishment  order  for  the  attachment  of 
the  money  obtained  by  the  creditor  in  consequence  of  an  intimation  of  the  distress  given  to 
him  by  the  defendant,  and  tlie  jury  finding  that  this  was  a  juggle,  and,  under  the  direction 
of  the  Judge,  giving  a  verdict  for  the  plaintiff  for  the  amount  of  the  surplus  proceeds  ;  the 
pottea  was  afterwards  altered  by  entering  a  verdict  for  the  plaintiff,  with  nominal  damages, 
on  the  first  count,  and  for  the  defendant  on  the  others ;  the  payment  over  to  the  creditor 
under  the  garnishment  order  beinff  held  to  have  been  a  legal  justificatioo.  The  Judge  hav- 
ing entered  the  verdict  for  the  pkintiff  for  nominal  damages,  the  Court  discharged  cross 
rules  to  eater  it  for  the  defendant,  or  for  lubstantial  damagct. 
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1858.  A  receipt  was  put  iiii  dated  March  Idth,  1856,  for  half 

a  year's  rent  "  to  Lady  Day ;"  and  anodier  receipt  for 
18Z.  6ff.  lOrf.,  *'  on  account  of  rent  from  March  25th  to  Sep- 
tember 29th,  1856/*  The  evidence  for  the  plaintiff  was 
HoRNCASTLB.  ^j^^^  ^^^y  gQZ.  was  due  up  to  Lady  Day,  1857;  the  case  for 
the  defendants  was  that  32/.  ISs.  was  due.  The  distress 
was  put  in  on  the  20th  April  for  3R  10^. 

All  the  goods  on  the  premises,  furniture  and  stock,  were 
seized;  and  some  goods  removed  at  four  o*clock  in  the 
morning  were  followed  and  seized.  There  was  contradic- 
tory evidence  as  to  the  value  of  the  goods  and  stock  seized* 
and  as  to  the  character  of  the  sale ;  but  they  were  sold  by 
auction  on  the  2nd  May  for  80/.  I5s.  6d. 

An  account  was  sent  to  the  plaintiff  on  the  6th  May, 
stating  charges,  &c.  to  the  amount  of  17/.  (the  chief  items 
being  5  per  cent,  commission  charged  by  the  broker,  man 
in  possession  eleven  days  at  &.,  expenses  of  warrant,  &c. 
for  following  goods  removed,  about  30s,),  leaving  a  balance 
of  33/.  18^.  9d,y  which,  it  was  stated,  had  been  paid  to  one 
Preston  under  a  Judge's  order. 

Preston  held  a  bill,  on  which  the  plaintiff  was  liable  for 
30/.,  had  been  informed  of  the  distress  by  the  defendant 
Homcastle,  issued  a  writ  under  the  Bills  of  Exchange 
Act,  got  judgment  by  default,  and  obtained  an  order  for 
attachment  of  the  money  in  the  hands  of  Homcastle  under 
the  garnishment  clauses  of  the  Common  Law  Procedure 
Act,  1854  (18  &  19  Vict  c.  154,  ss.  61—64),  upon  which 
Homcastle  paid  him  the  sum  due  on  the  bill,  with  interest 
and  costs. 

The  plaintiff  admitted  that  at  the  time  of  the  distress  he 
was  insolvent. 

On  the  24th  April  the  plaintiff  had  signed  a  printed  form, 
filled  up  in  writing  by  the  defendant  Homcastle,  in  the  fol- 
lowing terms : — "  To  Messrs.  Ayres  and  Homcastle, — I 
hereby  desire  you  to  continue  in  possession  of  the  goods  in 
&c.,  distrained  upon  by  you  on  the  20th  instant  for  the  sum 
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of  30/.  lOf.  (being  so  much  rent  due  from  me  to  the  said  1858 
A3rre8),  until  the  19th  April,  to  enable  me  to  discharge  the 
said  rent  and  all  expenses  of  the  distress  and  keeping  pos- 
session ;  and  in  default  of  my  so  doing  in  the  specified  time, 
I  authorize  you  to  sell  the  goods  at  a  public  sale  on  the 
premises  before  mentioned,  and  (after  payment  of  the  ex- 
penses) to  pay  the  balance  to  me ;  and  I  undertake  not  to 
bring  any  action  against  you,  or  either  of  you,  for  any  of 
your  proceedings  in  this  matter." 

There  was  contradictory  evidence  as  to  the  conduct  and 
character  of  the  sale  with  reference  to  its  fairness,  but  the 
plaintiff  admitted  that  he  had  assisted  in  *'  lotting"  the 
goods. 

There  was  evidence  that  the  plaintiff  had  desired  the  de- 
fendant HomcasUe  to  sell  all  the  goods,  but  that  he  desired 
the  surplus  of  the  proceeds  to  be  handed  over  to  himself. 

Parry^  Serjt,  cross-examining  Preston's  partner  as  to 
Preston's  claim  against  the  plaintiff, 

Coleridge,  J. — It  must  be  taken  that  there  was  a  debt 
due  from  the  plaintiff  to  Preston  to  the  amount  of  30/.  (a). 
Preston  must  have  sworn  it  was  due  in  order  to  obtain  the 
order  for  attachment  (6). 

At  the  close  of  the  case, 

Coleridge,  J. —It  must  be  taken  also  that  the  order 
was  a  justification  for  the  payment  of  the  balance  by  Horn- 
castle  to  Preston. 

Parry f  Serjt — But  the  plaintiff  is  entitled  to  a  verdict 
on  the  count  for  not  returning  the  money  to  him,  because 
the  sale  was  on  the  31st  April^  and  the  money  was  not  paid 
over  until  the  4th  May. 

Coleridge,  J. — There  is  no  count  for  not  paying  over 
the  surplus  to  the  plaintiff  nor  for  money  had  and  received : 

(o)  See  JUT  Erie,  in  Sutton  ▼.      an  interpleader  issue. 
fici/A,  as  to  the  jud^ent  debt  on  (6)  C.  L.  P.  Act,  1854,  s.  64. 
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1858.  the  count  is  for  not  leaving  the  overplus  in  the  hands  of  the 
sheriffs  and  upon  that  there  could  not  be  a  right  to  recover 
the  whole  surplus,  but  only  the  damage  sustained  (a). 
Moreover,  three  days  after  the  sale,  the  plaintiff's  demand 
HoRMCASTLE.  ^^  ^^^  ^^^  ^jjg  mouey  but  for  an  account;  and  the  defend- 
ant Horncastle  at  once  furnished  an  account,  stating  that 
the  balance  had  been  paid  to  Preston  under  the  Judge's 
order,  which  was  true.  It  had  been  so  paid,  and  lawfully 
paid,  under  a  binding  legal  authority.  The  pajrment  was 
clearly  justifiable. 

Ballantine,  Serjt — Moreover,  by  the  agreement  the  de- 
fendant would  have  authority  to  retain  the  money  for  a 
reasonable  time,  and  there  is  no  count  for  retaining  it  too 
long,  or  for  improperly  paying  it  over. 

Coleridge,  J. — Even  if  the  distress  was  excessive  the 
plaintiff  is  only  entitled  to  nominal  damages,  if  leave  was 
given  to  the  defendant  to  sell  the  whole  of  the  goods  (J). 
The  point  had  better  be  reserved. 

Parry,  Serjt.,  refused  consent 

Coleridge,  J. — But  the  postea  is  for  me,  and  consent 
is  not  necessary  for  a  summons  to  attend  me,  in  order  to 
have  the  postea  amended  according  to  my  notes. 

Coleridge,  J.  (to  the  jury). — There  are  seven  questions 
which  I  shall  put  to  you: — 1st  What  was  the  amount  of  rent 
in  arrearf  Snd.  Did  the  defendant  distrain  goods  to  an 
unreasonable  amount  in  value  beyond  the  rent  in  arrear 
and  probable  expenses  ?  Srd.  Did  the  plaintiff  dispense 
with  the  statutable  appraisement  ?  4ih,  Did  the  plaintiff 
authorise  the  sale  of  the  whole  of  the  articles  ?  The  goods 
were  of  three  classes — those  on  the  premises  liable  to 
auction,  those  privileged,  and  those  which  had  been  re- 

(«)  Vtdr  Rogert  v.  Parker,  18  /<mrfv.raiicrfrf,  16Q.B.Rcp.669; 
C.  B.  112.  French  V.  Philips,  1  H.  &  N.  514; 

(6)  Thompionr.  Wood,  4  Q.B.  d^n  ▼.  Thomat,  11  Exch.  870; 

493;  la  L.  J.,  Q.  B.  174;   Ley  L^kos  v.  Tarleiomy  27  L.J.  Excb. 
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moved.  5th.  Did  the  defendants  sell  at  the  best  price?  1858. 
6th.  Did  the  defendants  hold  the  surplus  proceeds  an  un- 
reasonable time  after  the  sale  ?  7th.  Was  the  proceeding 
with  regard  to  the  attachment  a  bond  fde  proceeding  or  a 
juggle  ?  As  to  damages^  if  you  think  that  there  was  a  mere 
irregularity  by  the  want  of  a  statutable  appraisement^  it 
would  be  absurd  to  give  large  damages. 

The  jury  found,  as  to  the  first  question,  SO/.  10«.,  as 
distrained  by  defendants;  Snd,  yes;  Srd,  yes;  4th,  yes; 
5th,  yes ;  6th,  he  did  detain  the  proceeds  an  unreasonable 
time ;  7th,  it  was  a  juggle. 

CoLERiDOiS,  J. — That  is  equivalent  to  a  verdict  for  the 
plaintiff.  As  to  damages,  the  jury  ought  to  find  the  difier- 
ence  between  the  proceeds  and  the  30/.  10«.,  less  the 
expense. 

The  jury  assessed  damages  40/. 

Verdict  for  the  plaintiff  on  the  first 
count,  40/.;  for  the  defendant  on 
the  others  (a). 

(a)  Coleridge,  J.,  afterwards,  on  Tbe  Court  granted  cross  rules  to 

hearing  Counsel  on  both  sides,  di-  enter  the  verdict  for  the  defendant, 

rected  the  poUea  to  be  amended  by  or  for  the  plaintiff  for  40/.,  but  on 

entering  the  verdict  for  the  plaintiff  argument  the  rules  were  both  dis- 

on  the  first  count  for  only  nominal  charged  ;  and  see  hucoi  t.  Tarle^ 

damages,  and  for  the  defendant  on  tout  27  L.  J. 
the  others. 


Chelmsfordj  coram  Williams,  J. 
HILLS  V.  SHEPHERD  (a). 
JL  ROVER,  and  money  had  and  received. 


Lent  jftiixet. 

The  Bills  of 


Pleas :  not  iniilty,  not  possessed  and  never  indebted.  Sales  Act  only 

^       ^'  ^  renders  bills  of 

(a)  The  case  was  moved  in  Q.B.  ported    in  the  27th  vol.   of  Law  ^^^f^^^^^l^ 

on  other  points.     But  not  as  re-  J  ,  Exch.,  where  the  whole  Court  gigtration,  not 

gards  this  point,  as  to  which,  vide  of  Exchequer  adopted  the  same  as  between  the 

Barker  v.  Astonj  pott,  ace,  and  view,  which  may  thus  be  taken  as  P"^?««t  but  aa 

see  also  Nicholson  v.  Cooper,  re-  clearly  established.  ditors. 
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1858. 


Bomll,  Hawkins  and  Woollett,  for  the  plaintiffi 

At,  Chambers  for  the  defendant 

The  defendant  had  seized  under  a  bill  of  sale,  which  had 
not  been  duly  registered. 

Bovill  objected  to  this. 

Sedper  Williams,  J. — It  avoids  the  bill  of  sale  only  as 
against  creditors,  not  as  between  the  parties. 

Verdict  for  the  plaintiff  (a). 

(a)  And  see  Barker  ▼.  AUon,  the  next  case. 


Coram  Coleridge,  J. 

BARKER  t?.  ASTON. 

Trover  for  four  horses. 

Pleas :  not  guilty,  and  not  possessed. 

WooUett  and  Worsley  for  the  plaintiff. 

Edwin  James  and  Bushby  for  the  defendant 

The  plaintiff  put  in  a  bill  of  sale  dated  the  5th  February, 
1856,  reciting  an  agreement  between  himself  and  the  as- 


EoMier  Term, 

The  defect  of 
registration 
under  the  Bills 
of  Sales  Act 
does  not  avoid 
a  bill  of  sale  as 
between  the 
parties.    A  bill 
of  sale  assign- 
ing certain 
horses  as  a  se- 

such  other  *"**  signor,  One  Thos.  C.  the  elder,  for  an  advance  to  be  made 
horses  as  might  to  the  latter  by  the  plaintiff  for  the  purchase  of  horses,  on 
for  them  in  the  condition  that  the  horses  purchased  should  be  assigned  to 
andsnor,  pro-^  the  plaintiff  as  security  for  the  repayment  of  such  advance 
▼ided  the 
names  and  de- 
scriptions of 
such  substi- 
tuted horses 
were  indorsed. 
Held,  that  the 
indorsements 

quire  an  a'ddi-   become  Unfit  for  use  he  might  dispose  of  or  exchange  the 

tional  stamp, 

being  only  for 

the  purpose  of  identification.  The  son  of  the  assignor  claiming  them, — all  the  circumstances 

were  left  to  the  jury  on  the  question  of  property,  although  the  son  swore  he  had  fntrchased 

them,  the  business  appearing  to  have  been  the  assignor's. 


and  interest;  and  reciting,  also,  certain  advances  to  the 
amount  of  150/.,  on  the  faith  of  this  agreement;  then  as- 
signing four  horses,  named  A.,  B.,  C.  and  D.,  which  had  been 
so  purchased :  proviso,  that  T.  C.  might  continue  to  use  the 
horses  in  his  trade;  and  that  if  at  any  time  any  of  them  should 
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same  for  others,  purchasing  others  in  their  places  (but  with  1858. 
the  consent  of  Barker  in  writing) ;  and  that  in  such  event  the 
horses  for  which  they  should  be  exchanged,  or  which  should 
be  purchased  in  the  place  of  any  or  either  of  them,  should  be 
taken  and  substituted  for  and  in  the  place  of  the  horses  so 
exchanged;  and  the  fact  of  such  exchange  or  purchase, 
together  with  the  name  or  names  of  the  horses  so  exchanged 
or  sold,  together  with  the  name  or  names  or  marks  of  any 
such  substituted  horse  or  horses,  shall  be  indorsed  on  the 
back  of  the  assignment,  so  as  to  identify  the  same.  And 
then  it  was  witnessed  that  "  T.  C.  for  these  considerations 
does  assign  them  to  the  said  Barker.**  Delivery  of  the 
horses  originally  assigned  was  indorsed.  And  there  were  a 
series  of  four  indorsements  to  this  effect:—"  It  is  hereby 
agreed  that  a  horse  named  E.  shall  be  substituted  for  the 
horse  A.,"  and  so  on. 

E.  James  objected  that  the  bill  of  sale  required  registry, 
and  that  proof  of  registry  must  be  given. 

Woollett  admitted  that  there  was  no  registration,  but 
urged  that  this  did  not  avoid  the  bill  of  sale  as  between 
the  parties. 

Coleridge,  J.,  so  held,  and  overruled  the  objection  (a). 

E.  James  then  objected  that  the  indorsements  (which 
were  not  stamped)  must  be  taken  as  part  of  it 

8ed  per  Coleridge,  J. — They  are  only  for  the  purpose 
of  identification. 

Woollett  called  witnesses  to  prove  that  four  horses  had 
been  substituted  by  the  assignor  T.  C.  for  those  originally 
assigned. 

E  James  called  the  defendant  and  T.  C.*s  son  to  show 
that  the  horses  belonged  to  the  latter,  and  that  he  had  sold 
them  to  the  defendant  on  the  20th  February,  1856.    It  was 

(a)  See  Bills  ▼.  Shepherd,  ante,  choUon  v.  Cooper^  post,  p.  209,  and 
p.  191,  and  the  case  there  cited,  Ni-      {in  banco)  27  I4.  J.  £xch. 

VOL.  I.  O  F,F, 


194  CASES  AT  THE 

1858.  admitted  that  there  had  been  an  execution,  against  the 
father,  put  in  on  the  15th,  and  which  bad  only  been  with- 
drawn on  the  20th. 

To  prove  that  the  horses  were  the  son's  witnesses  were 
called,  who  swore  that  they  had  sold  them  to  him.  But  k 
appeared  that  the  father's  name  was  on  the  premises  and 
on  the  omnibuses ;  that  the  licence  was  in  his  name ;  that 
the  son  had  no  share  in  the  business,  nor  was  in  the  busi- 
ness at  all  before  February,  but  that  he  had  assisted  his 
fiither  in  the  business. 

Coleridge,  J.  (to  the  jury).— The  sole  qoestion  is,  who 
was  the  owner  of  the  horses,  Thomas  Conway  the  elder  or 
the  son?  The  evidence  that  the  son  purchased  them  is 
not  conclusive,  for  he  might  have  purchased  for  his  &tber, 
and  those  who  sold  them  might  not  know  this. 

Verdict  for  the  plaintifl^  55/. 


Coram  Byles,  J^ 
SELFE  t?.  ISAACSON. 

After  Eoittr  T. 

Under  the  16  JLhIS  was  an  action  to  recover  106/.,  money  lent     The 

c.  83, 8. 1,  A  defendant  [beaded  the  general  issue,  and  a  set-off. 

tern  ind^^m-  '^^^  plaintiff,  it  appeared,  was  the  son-m-law  of  the  de- 

pellable  to  fendant,  whose  daughter  he  married  in  November,  1856. 

give  evidence      rn 

against  her        The  defendant,  being  in  poor  circumstances,  borrowed  the 

action  in  which  uioney  in  question  at  various  times,  shortly  after  the  mar- 

a*'art"****°** "  "age,  from  the  plaintiff,  who  gave  him  his  acceptance  for 

The  applica-  50/.,  a  bill  for  43/.,  which  had  been  indorsed  to  him,  and  the 

the  witnesset     rest  was  advanced  in  small  sums.     The  defence  set  up  on 

C^urt*1^  mlde    ^^^  general  issue  was,  that  the  alleged  loan  was  a  gift  to 

to  the  discre-     pay  the  expense  of  the  wedding  breakfast  and  to  pay  for 

Court,  and  the   the  defendant's  daughter's  trousseau.   To  support  the  second 
Court  may  ac- 
cede or  not  to 

the  application,  and  direct  in  what  manner  it  may  be  carried  out. 
The  plaintiff  haa  a  right  to  be  in  Court  to  instruct  hia  counsel. 
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pfea  6f  set-off,  evidence  was  tendered  that  the  plaintiff  had  1858. 
treated  his  wife  so  cruelly  that  she  was  obliged  to  leave  him 
in  June,  1857,  and  return  to  her  father's  house,  who  had 
supplied  her  from  tliat  time  to  February,  1858,  with  board, 
lodging  and  elothes,  as  necessaries ;  expending  40Z.  in  her 
clothes,  and  charging  two  guineas  a  week  for  her  board  and 
maintenance. 

During  the  examination  of  the  defendant  as  a  witness  on 
his  own  behalf  for  the  defence, 

J,  Browrij  for  the  plaintiff,  asked  his  Lordship  to  direct 
the  defendant's  daughter  (the  plaintiff's  wife,  about  to  be 
called)  to  be  out  of  Court  diu-ing  the  defendant's  examina- 
tion. 

Byles,  J. — Let  me  see,  first,  if  her  evidence  is  admis- 
sible against  her  husband. 

His  Lordship's  attention  had  been  directed  to  the  16 
&  17  Vict.  c.  83,  s.  1,  which  enacts,  "  That  on  the  trial  of 
any  issue  joined,  or  of  any  matter  or  question,  or  on  any 
inquiry  arising  in  any  suit,  action  or  other  proceeding  in 
any  Court  of  Justice,  or  before  any  person  having  by  law 
or  by  consent  of  parties  authority  to  hear,  receive  and 
examine  evidence,  the  husbands  and  Wives  of  the  parties 
thereto,  and  of  the  persons  in  whose  behalf  any  such  suit, 
action  or  other  proceeding  may  be  brought  or  instituted,  or 
Opposed  or  defended,  shall,  except  as  hereinafter  excepted, 
be  eompetent  and  compellable  to  give  evidence,  either  viva 
voce  or  by  deposition,  according  to  the  practice  of  the  Court, 
on  behalf  of  either  or  any  of  the  parties  to  the  said  suit, 
action  or  other  proceeding."  The  exceptions  relate  to 
criminal  cases  and  cases  of  adultery. 

Byles,  J.,  said,  under  this  statute  I  shall  admit  the  evi- 
dence of  the  wife,  if  tendered ;  but  I  have  never  seen  it 
before  done.  Under  all  the  circumstances,  all  the  wit- 
nesses, on  both  sides,  had  better  be  out  of  Court 

J.  Brown. — Not  the  plaintiff,  my  Lord,  he  has  a  right  to 

o2 
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Selfe 

V. 

Isaacson. 


1858.        be  here  to  instruct  his  Counsel.     It  has  been  so  decided  in 
several  cases. 

Byles,  J. — The  plaintiff  has  a  right  to  be  here.  But 
your  application  is  an  unusual  one  at  this  period  of  the 
trial,  and  it  is  made  to  the  discretion  of  the  Court  If  you 
like  to  have  both  the  husband  and  wife  out  of  Court  whilst 
the  defendant  is  examined,  well ;  if  not,  they  must  both 
remain. 

J.  Brown  said  he  could  not  cross-examine  the  witness 
without  the  assistance  of  the  plaintiff.  The  witnesses  there- 
fore remained  in  Court. 

•/.  Brown  for  the  plaintiff. 

I^in  James^  Q.C.,  and  Cooh  Evans,  for  the  defendant. 


Coram  Coleridge,  J, 

4fter  Easter  T,  BOOKER  V.   SEDDON. 

April  28. 

On  an  agree-  JL  HE  first  count  Stated  that  it  was  agreed  by  and  between 
defendant,  on  the  plaintiff  and  the  defendant,  that  the  defendant,  on  the 
l^*the3reh^  Completion  of  the  purchase  of  certain  property,  should  pay 
of  certain  pro-   to  the  plaintiff  50/.,  and  that  the  plaintiff  should  lend  on  it 

perty,  should      ^  ^  _  _  ,     .  _  _ 

pa3rtothe  2,500/.  for  a  term  of  seven  years,  at  five  per  cent  per 

of*money,  and  an^um.     Averment,  that  all  conditions  precedent  had  been 

^'ff*A^*^w^?*'!i  performed,  and  that  all  things  had  happened  necessary  to 

uj^on  it  a  cer-  entitle  the  plaintiff  to  maintain  the  action.     Breach,  non« 

tain  sum  (not  ^     -  ^,       .^, 

expressing  to     payment  of  the  50/. 

whom),  evi-  Second  count,  on  an  account  stated, 

dence  was  ad-  ' 

mitted  to  show  Pleas:  1.  To  the  first  count,  that  it  was  not  agreed  as 
was  to  be  to  a    alleged.     2,  To  the  second  count,  never  indebted. 

third  party,  r     a      n         t*  <.  i   .     .  z*^ 

and  that  the  J.  A.  Russell  for  the  plamtin. 

agreement  was 

made  on  bis  S,  Temple  and  Brett  for  the  defendant. 

behalf, 

The  case  for  the  plaintiff  consisted  in  the  simple  proof 
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that  an  agreement  in  the  terms  stated  was  signed  by  the  1858. 
defendant  and  the  plaintiff: — "J.  Seddon  agrees,  on  com- 
pletion of  the  purchase  of  [property  described],  to  pay  Mr. 
Booker  50/.,  and  Mr.  Booker  agrees  to  advance  on  the 
property  2,500/.  for  seven  years.  Dated  August  27th,  1857. 
(Signed)  J.  Seddon— S.  Booker." 

Temple,  for  the  defendant,  objected  that  there  was  no 
consideration. 

Sed  per  Coleridoe,  J. — There  are  mutual  promises, 
which  is  a  sufficient  consideration.  There  is  a  promise  by 
the  plaintiff  to  advance  2,500/. 

S.  Temple  then  proposed  to  prove  that  the  advance  was 
to  be  to  one  Bowman,  and  that  the  agreement  was  signed 
by  the  defendant  on  his  behalf. 

J.  A.  Russell  objected  that  such  evidence  was  inadmis- 
sible. 

Sed  per  Coleridge,  J, — There  is  sufficient  ambiguity  in 
the  agreement  (as  it  is  silent  on  that  point)  to  admit  the 
evidence. 

The  defendant  was  then  called,  and  gave  evidence  to  the 
effect  that  the  plaintiff  and  he  had  made  a  joint  purchase  of 
the  property;  that  then  Bowman  had  desired  to  be  substi- 
tuted as  the  purchaser;  that  the  defendant,  as  his  agent, 
had  induced  the  plaintiff  to  assent  to  this,  and  had  agreed 
on  his  behalf  to  give  the  plaintiff  50/.  for  a  transfer  of  his 
interest,  and  that  the  2,500/.  was  to  be  advanced  to  Bow- 
man on  mortgage  of  the  property,  in  order  to  enable  him  to 
complete  the  purchase.  A  letter  from  the  defendant  to  the 
plaintiff,  dated  17th  October,  was  put  in  to  that  effect 
The  property  had  been  conveyed  to  Bowman. 

Coleridge,  J. — It  now  appears  what  the  consideration 
for  the  alleged  promise  was,  the  promise  on  the  part  of  the 
plaintiff  to  lend  money  to  a  third  party,  and  that  the  pro-* 
mise  to  pay  the  plaintiff  the  50/.  was  made  on  behalf  of 
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1858.  E,  James  and  Prentice  for  the  plaintiff. 

Smith  SheBy  Serjt.,  and  Robinson^  for  the  defendant 

Maouire.  The  defendant  was  Thomas  Maguire,  and  resided  in 
London ;  carrying  on  business  at  Limerick  as  an  exporter 
of  oats. 

The  charter  was  signed  "ji.  proc,^^  by  the  defendant's 
brother,  Martin,  who  managed  the  business  at  Limerick. 

The  defendant  had  formerly  in  his  own  person,  and  at 
the  time  of  the  contract  by  his  brother  Martin,  (his  own 
name  remaining  on  the  door,)  carried  on  business  at  Li- 
merick in  the  shipment  of  oats;  and  Mullock  &  Sons, 
brokers  there,  had  chartered  ships  for  him  for  that  business 
on  his  brother's  order.  And  the  charter  in  question  was 
made  by  Mullock  &  Sons,  at  the  brother's  order,  in  the 
absence  of  the  defendant 

The  evidence  of  Mullock's  son,  examined  on  commission, 
was  first  read,  and  contained  the  following  statements: — 
"  The  charter  was,  in  the  terms  of  copy,  annexed.  The 
written  part  is  in  my  handwriting.  It  bears  this  memo- 
randum. "  We  hold  the  original  charter  stamped.  Mullock 
&  Sons."  I  do  not  know  if  that  memorandum  was  written 
before  the  charter  was  completed.  I  believe  it  to  be  true. 
My  father  is  dead ;  I  have  possessed  myself  of  his  papers, 
and  have  not  found  the  original.  I  do  not  know  what  has 
become  of  it  I  cannot  say  whether  it  is  stamped.  It  is  not 
usual  to  stamp  the  charters  in  the  oats  business.  More  of 
the  charters  are  unstamped  than  stamped.  I  produce  a 
letter  from  M'Cullum  &  Co.  to  Mullock  &  Sons,  dated 
6th  August,  1857. 

Prentice  proposed  to  read  the  letter,  and  then  put  in  the 
copy  of  the  charter. 

Shee,  Serjt,  objected  to  the  letter,  that  it  was  not  evi- 
dence, and  that  the  non-production  of  the  original  charter 
*  was  not  sufficiently  accounted  for,  and  that  it  was  not  shown 

to  be  stamped. 


SITTINGS,  21  VICT.  201 

Martin,  B.— It  cannot  now  be  read.  The  letter  referred        1858. 
to  18  not  evidence ;  no  search  is  shown  for  the  original. 

M'Cullum,  the  plaintiflTs  broker,  was  called,  and  stated 
that  he  had  received  the  charter,  signed  by  Mullock^  and 
returned  a  copy  signed  by  Smith,  with  the  letter  of  the  5th 
August 

The  plaintiflTs  attorney  was  called ;  had  gone  to  Limerick 
to  induce  Mullock*s  son  to  make  a  search  for  the  original, 
which  he  refused  to  do,  or  to  hold  any  communication 
with  the  witness,  who  gave  him  notice  to  produce  it  on  the 
commission. 

Martin,  B. — The  letter  is  now  evidence,  and  there  is 
sufficient  evidence  to  account  for  the  non-production  of  the 
original  charter.  It  is  clear  that  Mullock  was  hostile.  The 
copy  can  be  put  in. 

Shee^  Serjt,  objected  that  it  did  not  appear  that  the 
original  was  stamped. 

Martin,  B.— It  is  for  you  to  make  out  that  it  was  not  (a)< 
It  may  be  presumed  that  it  was.  Moreover,  there  is  evi" 
dence  that  it  was.  For  there  is  the  memorandum  upon  it 
that  the  brokers  held  the  original  "stamped."  And  the 
witness  examined  on  commission  said  he  believed  that  to 
be  true. 

Shee,  Serjt,  objected  that  the  document  was  a  duplicate 
original,  or  that  even  if  it  were  a  copy,  and  required  a 
stamp  under  the  old  Stamp  Act,  and  could  not  be  stamped 
at  the  trial ;  6  &  6  Vict.  c.  79  (i). 

(a)  Chanter  ▼.  DUkenMon^  6  Sc.  ship,  and  any  other  person  for  or 

N.  S.  182;  2  D.  N.  S.  839;  12  relating  to  the  freight  or  convey- 

L.  J.,  C.  P.  147 ;  7  Jur.  89 ;  Clot-  ance  of  goods,  fire,  on  board  such 

madtux  ▼.  Omel^  25  L.  J.,  C.  P.  ship,  5<.  (Schedule).     And  it  shall 

216.  not  be   lawful    for    the  Commis- 

(6)  Charter*party,  or  any  agree-  sioners,  &c.  to  stamp  or  mark  any 
ment  or  contract  for  i\^  charter  of  paper  on  which  a  bill  of  lading  or 
any  ship,  &c.,  or  any  memorandum,  charter,  or  any  agreement,  firo. 
letter  or  other  writing  between  the  chargeable  with  duty  as  a  charter- 
captain,  master  or  owner  of  any  party  shall   be  written,  after  the 
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1858.  a  case  for  damages.  It  cannot  be  laid  down,  that  the 
notice  dispensed  all  right  to  damage  ;  the  plaintiff  was  not 
bound  to  act  on  the  defendant's  licence  to  leave  Limerick 
within  the  lay  days. 

Shee,  Serjt — ^Then  the  plaintiff  cannot  claim  for  damage 
within  the  lay  days. 

Martin,  J5.— Strictly  speaking,  certainly  he  cannot,  for 
he  was  bound  to  wait  the  whole  of  the  lay  days.  The 
plaintiff  cannot  claim  damage  on  the  principle  on  which  he 
has  calculated  it ;  but  he  is  entitled,  on  the  true  principle, 
to  more,  i.  e.  to  the  whole  amount  of  freight  at  Zs,  up  to 
the  9th  February. 

Verdict  for  the  plaintiff  1912.,  the  sum  claimed  (a). 

(a)  A  rule  was  granted,  but  dis-  mages  to  110/.,  Wilson  ▼.  HickSf 
charged  ;  except  to  reduce  the  da-      26  L.  J.,  Ezch.  242. 


REGINA  t?.  SHEIL. 

May  11.        _ 

Onaninforma-  XNFORMATION  for  penalties  under  the  Income  Tax 
annuftor"  Acts,  5  &  6  Vict.  c.  35,  and  16  &  17  Vict.  c.  34(a),  for  re- 
low  di?ten«iit8  ^S"^g  ^^  allow  a  tenant  to  deduct  income  tax  oUt  of  his 
of  premisea  on    rent 

nuity  was  The  information  stated  that  the  defendant  was  possessed 

income  tuc,"to  ^^  ^^  annuity  of  lOOZ.  per  annum,  charged  on  certain  pre- 
be  deducted      mises,  upon  which  there  was  a  certain  assessment  of  income 

out  of  their  rent,  '     '^ 

the  defendant     tax  for  one  year  ending  5th  April,  1857;  and  one  count 

ble  for  the  '      charged  that  the  tenant,  having  paid  the  assessment  on  the 

to™/to  whL  ^^^  December,  1856,  the  defendant  refused  to  allow  it  out 

the  tenant  had  of  the  quarter's  rent  (25/.)  due  at  Christmas,  but  distrained 

been  referred  J     a         .  ,     t  i  i  i  «      i 

and  the  oues-    fof  the  whole  amount ;   and  another  count  charged  that 

to  beT"ot  whe.  the  defendant  refused  to  allow  it  out  of  the  quarter's  rettt 
ther  the  de- 

dii^tion  waa  in  (a)  Every  person   liable  to  an      any  payment,  to  deduct  income  tax 

terms  refuted,  annuity  to  be  allowed,  on  making      then  payable. 

Waa  in  fact  allowed. 
On  the  trial  of  such  an  information,  the  defendant  cannot  be  called  as  a  witness* 
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due  at  Michaelmas,  1856,  and  caused  the  tenant  to  pay  the         1858. 
whole  amount 

Wilde  for  the  Crown. 

Collier  and  H.  James  for  the  defendant 

The  defendant's  title  to  the  annuity  was  by  settlement 
made  on  her  marriage,  which  was  put  in,  and  by  which  it 
appeared  that  the  annuity  was  charged  upon  premises  con- 
veyed to  one  Smith  in  trust,  for  the  purpose  of  securing  it. 
The  deed  expressed  that  the  annuity  was  to  be  ''  free  and 
clear  of  all  taxes,  parliamentary  and  otherwise"  (a). 

It  appeared  by  the  evidence  that  the  defendant  had 
been  in  die  habit  of  receiving  the  rents  herself,  and  had 
allowed  the  income  tax  to  be  deducted,  until  the  passing  of 
the  16  &  17  Vict  c.  34,  by  which  exemptions  were  limited 
to  incomes  less  than  100/.  a  year. 

After  that  act,  on  the  29th  September,  1856,  the  moiety 
of  the  tax  for  1856  being  due,  the  tenant  tendered  the  rent 
then  due  less  the  tax,  which  the  defendant  refused,  and  the 
tenant  then  paid  the  whole.  In  January,  1858,  the  tenant 
tendered  the  rent  due  at  Christmas  less  the  tax ;  the  de- 
fendant said  she  should  consult  her  solicitor ;  and  tender 
being  afterwards  made  to  the  solicitor,  it  was  asked  what 
he  had  said. 

Collier,  for  the  defendant,  objected  that  this  was  not 
evidence. 

Martin,  B.— It  clearly  is  so.  She  had  referred  to  her 
solicitor,  who  is  afterwards  present  when  the  tender  is 
renewed.     What  he  said  is  part  of  the  transaction. 

It  appeared  that  the  defendant's  attorney  offered  to  re- 
ceive the  amount  of  rent  "  on  account"  Ultimately  there 
was  a  distress  put  in  for  the  whole  amount  of  rent  due, 
without  deducting  income  tax.     The  warrant  was  signed 

• 
(a)  On  which  a  point  was  raised,  which  was  reserved,  and  overruled. 
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hj  Smithy  the  trustee  under  the  marriage  settlement     It 
was  asked  what  had  taken  place  at  the  time  of  the  distress^ 

Collier  objected. 

Martin,  B. — It  is  clearly  evidence. 

Collier  proposed  to  call  the  defendant ;  but 

Martin,  B. — That  cannot  be  allowed,  the  proceeding  is 
not  a  criminal  proceeding;  but  by  the  18  &  19  Vict  c.  96, 
8.  36,  extends  the  14  &  15  Vict  c.  90,  s.  S,  to  suits  or  pro- 
secutions by  the  Commissioners  of  Inland  Revenue. 

There  was  evidence  given  that  on  the  first  occasion  the 
defendant  and  her  attorney  bad  said,  ''  We  do  not  rrfuse 
anything."  It  was  not  disputed,  however^  that  tlie  neeeipt 
offered  was  "  in  part  payment,"  and  the  cUstress  was  for  the 
whole  amount 

Martin,  B. — The  evidence  for  the  defendant  relates 
only  to  the  first  occasion ;  as  to  which  the  question  is,  did 
the  defendant  refuse  to  allow  the  tax,  ».  0.,  did  she  in  fact 
allow  il  or  did  she  not?  As  to  the  other  occasion  and  the 
distress,  had  the  attorney  her  authority,  and  was  the  dis- 
tress put  m  by  her  direction  ? 

Verdict  for  the  Crown  for  two  penalties. 


Sittings  at  Guildhall^  coram  Watson,  B. 

COOMBS  r.  The  BRISTOL  AND  EXETER 
RAILWAY  COMPANY. 

Eatttr  Ttrnu        . 

Af>er  amend-  aCTION  against  the  company  as  carriers  for  loss  of 
by  substitution  Certain  goods  delivered  to  them  on  behalf  of  the  plaintiff, 
ThJ  noiJinal*'    to  be  Carried  for  and  delivered  to  the  plaintiff. 

plaintiff,  tbe  commencement  of  the  action  srill  reckoned  from,  the  original  date.  And  a  bad 
plea,  alleging  that  payment  had  been  made  before  suit,  held  dwproved,  when  it  appeared 
that  the  payment  was  after  the  writ  originally  issued  (a). 

A  notice  to  produce  letters  in  the  country  served  ill  London  on  the  day  of  the  trial  in 
London,  too  lato.  And  a  notice  to  produce  letters  from  the  plaintiff  to  A.,  not  sufficient  to 
require  letters  from  A.  to  the  plaintiff. 

(a)  Cibton  t.  VorUy,  26  L.  J  ,  Q  B.  79 ;  Clarke  v.  Smith,  27  L.  J.,  Exch.  155. 
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Pleas:  1.  Not  guilty.  1858. 

2.  Denial  of  the  delivery  to  the  company  as  alleged.  Coombs 

3.  That  the  goods  were  received  by  the  company  from  ». 
Avery  to  be  carried  and  delivered  to  the  plaintiff;  that  the  Btirrt^L  ahd 
goods  having  been  accidentally  lost,  Avery,  as  the  con-  iSIlwat 
signor,  claimed  and  received  from  the  company  compensa-  Comfamt. 
tion  for  the  loss ;  and  that  at  the  time  the  company  had  no 

notice  that  Avery  had  acted  by  and  on  the  behalf  of  the 
plaintiff(a). 

Butt  and  Prideaux  for  the  plamtiff. 

Kinglake,  Serjt.,  and  Collier,  for  the  defendants. 

The  action  had  originally  been  brought  against  the 
secretary  under  the  company's  act,  but  the  writ  had  been 
amended  and  the  name  of  the  company  inserted. 

It  appeared  that  the  payment  to  Avery  was  after  the  writ 
was  originally  issued,  but  before  the  amendment. 

Watson,  B. — ^That  disproves  the  plea,  which,  as  it  has 
been  held  bad,  must  be  proved  strictly.  The  suit  com- 
menced when  the  writ  was  issued  (b). 

Certain  letters  were  called  for  on  behalf  of  the  plaintifi^ 
written  by  Avery  to  the  plaintiff;  but  the  notice  to  produce 
only  specified  letters  from  the  plaintiff  to  Avery,  and  was 
not  served  till  the  day  of  the  trial  (c). 

And  per  Watson,  B. — ^The  notice  was  insufficient,  and 
was  not  served  in  time. 

A  verdict  passed  ibr  the  plaintiff,  subject  to  a  point  re- 
served as  to  the  right  to  sue. 

(a)  Held  bod  on.  demurrer.  (r)  Which  wflir  the  fint  dwy  of 

(6)  GihuH  ^.  Vorky,  iuproj  26      the  tiMtngsi  in  Term. 
L.  J.,  Q.  B.,  79,  ace. 
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1858. 
^^-•■^/-^-^  Coram  Byles^  J, 

MACKAY  AND  OTHERS  V.  J UD KINS  (a). 

Trinity  Term, 

A  notice  of       J.N  an  action  against  the  drawer  of  a  bill  of  exchange. 

dishonour  of  a         ^  p  j.  l 

bill  is  not  in-         "lea :  no  notice  of  dishonour. 

merely *b^  Plaintiffs  proved  the  delivery  of  the  following  notice:— 

it  doe«  not  a  Q  Frederick  Place,  Old  Jury, 

Btate  that  the  '  *  j* 

defendant  will    "  Sir,  "  March  20th,  1858. 

It ic not neces-      "The  bill  drawn  by  you,  dated  18th  September,  1857, 

wry  that  the     f^^  q^L  lOs.  6rf.,  on  Mr.  Joshua  Kidd,  due  this  day,  was 

notice  should  '  '  •' ' 

be  shown  to      presented  this  day  at  Messrs.  Bamett,  Hoare  &  Co.  for 

have  come  to  ,  /.       ■•       mi      i  m  •     • 

the  defendant's  payment,  when  payment  was  refused.     1  he  bill  is  m  my 

handf,  nor  is  it  ^«««^„«*  « 

any  answer         POSSesSlon. 

that  it  has  not.  «  J  am.  Sir,  vouT  most  obedient  servant, 

It  u  enough  f        9  j 

that  the  plain-   "  Mr.  C.  T.  Judkins,  "  Charles  Stevens. 

"^uTiti^  "  98,  Fleet  Street" 

Huddleston. — This  notice  is  not  sufficient 

Byles,  J.— Why  not? 

Huddleston. — It  does  not  contain  any  allegation  to  the 
effect  that  the  defendant  will  be  held  liable. 

Byles,  J. —  I  think  the  notice  is  sufficient. 

Huddleston  asked  for  leave  to  move. 

Byles,  J.  refused. 

Proof  was  given  of  the  posting  of  the  above  letter  pro- 
perly directed,  and  in  time.  The  defendant  swore  that  he 
had  never  received  it. 

Byles,  J. — It  does  not  matter;  the  plaintiffs  are  not 
bound  to  prove  that  the  letter  arrived  in  the  hands  of  the 
defendant.  It  was  a  good  notice,  properly  directed  and 
posted  in  time.  The  plaintiffs  are  not  answerable  for  its 
miscarriage ;  they  have  done  what  they  can  (c). 

(a)   Reported    by    F.    Brandt,  (c)  See  Sanderson  v.  Judge,  2  H. 

Esq.  Blackstone,  509 ;  Scott  v.  Lifford, 

(6)  See  Cattrique  v.  Bemarbo,  9  £ast,  347. 
14  L.  J.,  Q.  B.  3. 
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Coram  Bramwell,  B. 
NICHOLSON  AND  OTHERS  r.  COOPER. 

4fter  Easter  T, 

JL  ROVER  by  assignees  of  one  Bowman,  a  bankrupt.  The  privilege 

Pleas:  the  general  issue,  and  denial  of  the  plaintiffs*  title  astoc^ommu^ 

BoviU  and  Preatiee  for  the  plaintiffs.  '^^^^IT' 

M.  Smith  for  the  defendant  tl\t^o,^ 

The  defendant,  on  the  17th  June,  had  seized  and  sold  admitted  an 
the  bankrupt's  goods  under  a  bill  of  sale,  dated  the  7th  May,  j;,"-j™he  *^ 

1857.  managing 

clerk  to  the 

Bovill  proposed  to  prove  notice  of  an  act  of  bankruptcy,  v«^  ,^l>o  ^aa 

.     ,,  TT  1  .  then  the  attor- 

m  May,  by  one  Hocombe,  who  was  engaged  in  the  seizure  neyibutitdoea 

1       1  not  extend  to 

ana  sale.  communica- 

BrAMWELL,  B. — That  will  be  SuflScient.  to^mattera^not 

Bovill  called  Hocombe,  who  was  now  the  defendant's  per  businesa 
attorney,  and  who  (before  he  was  sworn)  claimed  privilege  an  attorned; 

on  that  ground.  and  an  attor- 

°  ney  for  the  de- 

Sedper  Bramwell,  B.— The  claim  is  premature.   Wait  fendant,  in  an 

-■  ^  *  action  by  aa- 

until  you  see  what  questions  are  asked.  signees  of  a 

bankrupt,  was 

Bovill  asked  the  witness,  "  In  May,  1857,  did  the  bank-  allowed  to 
nipt  ask  you  to  take  care  of  his  wife  and  children  previously  by  himself  to 

tov.i«  ^^iw^^  «««^«..r  »»♦  the  defendant 

his  going  away?  of  the  act  of 

The  witness  now  renewed  his  claim  of  privilege.  fo^"  hw*lefzure 

Sed  per  Bramwell,  B. — The  question  relates  to  some-  ""le^he  wit^ 
thing  which  cannot  be  said  to  be  part  of  the  proper  business  ""VewTacSn" 
of  an  attorney.  for  him  and  for 


BoviU  then  asked  the  witness,  "  Did  he  ask  you  to  take 
care  of  his  books  V* 

Bramwell,  B.— That  may  have  been  professional,  and 
within  the  claim  of  privilege. 

Bovill  examined  the  witness  as  to  his  position  in  1857, 

VOL.  I.  p  F.F. 
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Nicholson 
aod  others 

». 
Cooptn. 


and  it  appeared  that  he  had  then  been  managing  clerk  to 
one  Elcum,  then  attorney  of  Cooper,  and  that  he  had  not 
been  admitted  as  an  attorney  until  November,  1857. 

He  then  asked  the  witness,  "  Did  you  know  where  Bow- 
man was  after  the  20th  May  T     He  answered,  "  No." 

He  was  then  asked,  **  Did  you  tell  Cooper  that  Bowman 
was  away  V* 

The  witness. — "  I  was  then  acting  for  Bowman  and 
Cooper." 

Bramwell,  B. — If  the  witness,  however,  told  Cooper 
the  fact,  not  in  consequence  of  what  Bowman  said,  the  wit- 
ness being  concerned  for  both  of  them,  the  communication 
would  not  be  privileged,  but  if  he  told  Cooper,  not  in  con- 
sequence of  anything  Bowman  said,  but  on  account  of  his 
acting  as  Cooper's  attorney,  then  it  was  privileged. 

Witness.— It  was  as  Cooper's  attorney, 

Bramwell,  B. — Then  he  has  privilege. 

Bovill  then  proposed  to  put  to  the  witness  his  own  de- 
position in  bankruptcy. 

Smith  objected ;  but 

Bramwell,  B.,  overruled  the  objection. 

The  deposition  was  thus: — ''*I  had  repeated  interviews 
with  Cooper.  I  knew  that  Bowman  was  involved.  I  ad- 
vised him  to  give  up  all.  He  said  he  should  go  away  and 
secrete  himself,  and  not  let  any  one  know  where  he  was.  I 
did  not  know  myself.  At  one  of  my  interviews  I  told 
Cooper  that  Bowman  was  away,  and  that  I  did  not  know 
where  he  was,  on  which  he  expressed  his  intention  to  sell, 
and  gave  me  instructions  to  sell.*' 

Bramwell,  B. — That  is  sufficient  evidence  of  notice  to 
the  defendant  of  an  act  of  bankruptcy  by  Bowman,  in  ab- 
senting himself,  before  the  seizure  under  the  bill  of  sale. 

It  turned  out,  however,  that  the  bill  of  sale  to  the  de- 
fendant was  void  as  against  creditors  under  the  Bill  of 
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Sales'  Acty  one  of  the  attesting  witnesses  not  being  duly 
describecL 

And  per  Bramwell,  B.— Every  witness  must  be  duly 
described  (a). 

M.  Smith  then  set  up  a  bill  of  sale  to  one  Digby,  dated 
the  19th  May,  which  he  proved  by  an  office  copy  of  the 
affidavit  of  registration  (b),  under  which  the  bankrupt  was 
authorized  to  hold  and  use  the  goods  in  his  business. 

Bovill  objected  that,  even  supposing  the  assignment 
operated,  the  goods  were  in  the  order  and  disposition  of  the 
bankrupt  at  the  time  of  the  bankruptcy,  with  Digby's 
assent 

M.  Smith, — There  was  no  consent  that  the  bankrupt 
should  hold  them  except  for  the  purpose  of  his  business, 
which  was  at  an  end  when  be  went  away. 

BavilL^-'The  Bill  of  Sales*  Act  only  avoided  the  first 
bill  of  sale  as  against  creditors.  It  was  good  as  against  the 
baidtrupt(tf),  and  therefore  the  second  assignment  was  in- 
operative. 

Bramwell,  B.,  directed  a  verdict  for  the  plaintifis, 
reserving  the  question  as  to  the  second  assignment,  and  also 
a  point  as  to  the  trading  {d). 

(a)  Tuton  v.  Sanoner,  27  L.  J.,  (c)  A  rule  was  granted,  but  on 

Exch.  argument  dincharged. 

(h)  Sutton  V.  Bath,  ante,  p.  152.  {d)  See  Barker  v.  Aiion,  ante,  p. 

192. 


1858. 


Judges  Chambers,  coram  Pollock,  C.B. 

HUNTLEY  V.  The  ANGLO-CALIFORNIAN  GOLD 
MINING  COMPANY. 

JL  wo  actions  had  been  brought  by  Sir  E.  Huntley  against  VHien  a  soli- 

the  Anglo-Califomian  Gold  Mining  Company,  and  they  had  Sim'.elffrom  ? 

been  referred  to  arbitration.     The  actions  had  proceeded  ■"!?  ^^  ™"?' 

^  deliver  to  the 

new  attorney  all 
the  papers,  on  an  undertaking  to  return  them  at  the  end  of  the  suit. 
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1858.         for  some   time   and  a  large  amount  of  costs  had  been 
HuNTLET     incurred.    The  defendants  had  advanced  considerable  sums 
V.  of  money  to  the  attorney,  but  he  refused  to  proceed  unless 

Calipornian  further  sums  .were  advanced,  and  his  request  not  being 
^  CoMFAMrr*  complied  with  he  withdrew,  and  other  attomies  were  ap- 
pointed in  his  place. 

This  was  a  summons  taken  out  by  the  new  attornies  of  the 
defendants  calling  upon  the  defendants'  former  attorney  to 
show  cause  why  he  should  not  deliver  up  all  briefs,  papers 
and  documents  whatsoever  connected  with  the  said  actions, 
upon  an  undertaking  that  they  should  be  held  subject  to 
his  lien  for  his  costs,  and  returned  to  him  as  soon  as  they 
were  done  with. 

.  Watkin  Williams,  in  support  of  the  summons,  contended 
that,  as  the  attorney  had  discharged  himself,  although  he 
might  have  been  justified  in  so  doing,  he  could  not  withhold 
the  papers,  and  tie  up  the  cause  indefinitely,  until  the  whole 
of  his  bill  of  costs  was  paid.  Heslop  v.  Metcalf{a)  is  ex- 
pressly in  point  In  that  case  Lord  Cottenham  laid  the  law 
down  to  be,  that,  where  a  solicitor  discharged  himself,  he 
must  deliver  to  the  new  solicitor  all  the  briefs  and  other 
papers  necessary  to  proceed  with  the  cause,  without  pre- 
judice to  his  lien  for  costs,  and  on  an  undertaking  to  return 
them  undefaced  when  done  with. 

Beresford,  contra.  The  attorney  is  willing  to  proceed 
with  the  suit  if  the  client  supplied  him  with  funds  to  do 
so,  and  if  not,  then  he  is  entitled  to  be  paid  for  the  work 
done. 

Per  Pollock,  C.B.  — The  order  will' not  prejudice  your 

right  of  action  for  costs.     But  your  retention  of  the  papers 

prevents  the  party  from  having  his  case  carried  on  by  an 

attorney  who  has  fiinds  to  carry  it  on  without  recourse  to 

the  client. 

Order  made  as  prayed  (6). 

(a)  3  Myl.  U  Craig,  183.  p.  177,  as  to  change  of  attorney  by 

(b)  See  Southall  v.  Keddy,  ante,      the  party. 


(    213    ) 

Sittings  at  Guildhall^  coram  Campbell^  C,  •/. 
REGINA  V.  ESDAILE  and  others. 
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_  4fier  Hilary  T, 

Information  for  conspiracy.    The  first  count  stated  On  an  indict- 
that  the  Royal  British  Bank  was  a  company  of  more  than  ^^I?acy°to*de°' 

fraud,  by  false 
representations  of  solvency,  defendants  may  be  convicted  who  had  no  knowledge  of  the 
transactions,  which  resulted  in  insolvency,  provided  they  were  aware  of  the  result,  and  con- 
curred in  the  representations  in  furtherance  of  the  common  design,  even  although  they  did 
so  with  no  motive  of  particular  benefit  to  themselves. 

Overt  acts  in  conspiracy,  though  not  necessarily  laid,  and  if  laid  not  proved  as  against  all 
the  defendants,  may  be  looked  at  as  showing  the  object  of  the  conspiracy. 

The  information  charged  that  the  defendants,  intending  to  deceive,  defraud  and  prejudice 
such  of  the  shareholders  of  the  Royal  British  Bank  as  were  not  aware  of  the  true  state  of  the 
affairs  of  the  bank,  and  to  induce  the  Queen's  subjects  to  become  customers  and  creditors  of 
the  bank,  and  to  purchase  and  hold  shares  therein,  did  conspire  falsely  and  fraudulently  to 
publish  and  represent  that  the  bank  and  its  affairs  had  been,  during  the  year  ended  the  3 1st 
of  December,  1855,  and  then  were,  in  a  sound  and  prosperous  condition,  producing  profits 
divisible  among  the  shareholders,  they,  the  defendants,  then  well  knowing  (as  the  fact  was) 
that  the  bank  and  its  affairs  had  been  during  that  year,  and  then  were,  in  an  unsound  and 
unprosperous  condition,  not  producing  any  profit  divisible  among  the  shareholders. 

One  overt  act  alleged  was  the  publication  and  distributiou  of  a  balance-sheet  purporting 
to  give  a  true  statement  of  the  condition  and  affairs  of  the  bank  for  the  year  ending  31st  of 
December,  1855 ;  and  another  overt  act  was  declaring  and  paying  to  the  shareholders  a 
dividend  at  the  rate  of  6  per  cent,  out  of  profits  of  the  bank  for  the  year  ending  31st  of  De- 
cember, 1855,  they,  the  defendants,  well  knowing  that  no  such  dividend  ought  to  have  been 
made ;  a  third  was,  the  fraudulent  issue  of  new  shares  while  the  bank  was  in  that  state. 
This  balance-sheet  for  the  year  ending  31st  of  December,  1855,  taken  altogether,  and  faith 
being  given  to  it,  did  show  that  the  bank  was  then  in  a  sound  and  prosperous  condition,  and 
that  the  dividend  of  6  per  cent  might  properly  be  paid  to  the  shareholders  from  realized 
profits.  But  a  great  booy  of  evidence  was  adduced  to  prove  that,  to  the  knowledge  of  the 
directors  the  balance-sheet  was  deceptive,  and  that  on  the  3 1st  of  December,  1855,  the  bank 
had  sustained  a  heavy  loss,  and  was  incapable  of  fulfilling  its  engagements.  The  deception 
was  chiefly  accomplished  by  including  in  the  item  on  the  creditor  side,  "  By  loans  on  con- 
vertible securities  for  short  periods,  advances  on  cash  credit  accounts,  bills  discounted,  &c.," 
large  sums  for  debts  due  to  the  bank  which  had  long  been  known  to  be  desperate,  and  giving 
DO  intimation  by  the  balance-sheet  that  such  debts  were  not  available,  or  that  other  large 
debts  included  in  this  item,  for  which  the  securities  had  become  quite  inadeauate,  were  not 
available,  and  thus  showing  a  surplus,  which,  if  genuine,  would  properly  yield  a  dividend, 
whereas,  on  a  true  statement  of  the  affairs  of  the  bank,  there  was  no  surplus  from  which  a 
dividend  could  properly  be  made.  If  there  had  been  in  the  balance-sheet  an  adequate 
reserve  for  bad  and  doubtful  debts,  the  improper  practice  of  continuing  desperate  debts  in 
the  item  alluded  to,  instead  of  "  writing  them  off,"  or  carrying  them  to  "profit  and  loss," 
would  have  been  countervailed,  and  the  shareholders  would  have  been  informed  of  the  real 
condition  of  the  bank  ;  but,  had  this  been  done,  instead  of  a  surplus  for  a  dividend,  a  deficit 
would  have  appeared.  Regard  being  had  to  the  losses  which  the  company  had  sustained 
and  to  the  actual  amount  of  bad  debts,  the  proftesed  provision  for  bad  debts  appearing  in  the 
balance-sheet  was  illusory  and  deceptive.  The  charter  provided,  *'  That  in  each  succeeding 
year,  during  the  continuance  of  the  co-partnership,  the  net  profits,  after  making  deduction 
and  allowance  for  bad  and  doubtful  debts,  and  after  setting  apart  such  proportion  of  such 
profits  as  the  directors  should  think  requisite  for  forming  and  maintaining  a  surplus  fund, 
should  be  divided  among  the  proprietors."  And  if  a  deduction  and  allowance  had  been 
duly  made  for  bad  and  doubtful  debts  on  the  31st  of  December,  1855,  instead  of  a  surplus  a 
large  deficit  would  have  been  the  result : — Held,  that  the  evidence  was  sufficient  to  prove 
the  conspiracy,  and  to  prove  both  the  two  first  of  the  overt  acts ;  and  that,  not  only  against 
such  of  the  defendants  as  had  been  promoters  and  original  directors,  but  also  as  against  all 
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1858.  six  persons,  to  wit,  500  shareholders,  carrying  on  the 
business  of  bankers,  and  incorporated  by  letters-patent, 
granted  under  the  7  &  8  Vict,  c.  1 10,  "  An  Act  to  regulate 
Joint-Stock  Banks;**  that  a  great  number  of  the  share- 
holders were  ignorant  of  the  true  state  of  the  afiairs  of  the 
bank ;  that  Stapleton,  Esdaile,  Valiant,  Macleod,  Kennedy 


those  who,  heing  aware  of  the  state  of  the  bank,  concurred  in  the  two  overt  acts ;  and  this 
even  although  as  regards  some  of  them  the  state  of  the  bank  had  been  mainly  brought  about 
by  transactions  from  which  they  personally  derived  no  pecuniary  benefit,  or  entered  into 
before  they  became  directors,  even  if  they  should  think  that  the  misrepresentation  might  be 
made  without,  in  the  event,  certainly  working  a  prejudice  to  those  with  whom  they  dealt. 

Heidi  also,  that  though  some  of  the  defendants  were  aware  of  the  insolvent  state  of  the  bank, 
and  concurred  in  the  balance-sheet  and  the  dividend  with  a  view  to  induce  persons  to  retain 
or  to  purchase  shares  in  the  bank,  in  the  hope,  or  even  belief,  that  they  might  thereby 
rescue  the  bank  from  its  difficulties,  they  were  m  point  of  law  guilty  of  the  offence  charged 
in  the  information.  And  that  with  respect  to  each  of  the  three  there  was  evidence  from 
which  the  jury  were  justified  in  finding  the  guilty  knowledge  and  concert  With  regard  to 
the  manager,  he  also  having  been  an  original  promoter,  held,  that  it  was  no  excuse  that  he 
was  the  mere  servant  of  the  directors,  for  though,  under  certain  circumstances,  the  servant 
may  not  be  criminally  liable  for  what  he  does  under  his  master's  orders ;  in  this  case,  he 
from  the  beginning  exercised  the  chief  control  over  all  the  affairs  and  transactions  of  the 
bank. 

Held,  also,  that  although  the  third  overt  act — the  issue  of  new  shares — was  not  the  act  of 
all  of  the  defendants,  that  all  the  overt  acts  proved  were  properly  to  be  looked  to,  as  showing 
the  object  of  the  conspiracy. 

Semble,  that  it  would  have  been  sufficient  to  sustain  the  charge  against  all  the  defendants 
to  show  that  the  bank  was  insolvent,  to  the  knowledge  of  the  defendants,  and  that  they, 
knowing  it  to  be  so,  concurred  in  putting  forth  false  balance-sheets  representing  it  to  be  in 
a  prosperous  condition,  in  order  to  lead  the  public  to  continue  to  confide  in  it : — Held,  that  the 
declaration  of  a  dividend  and  issue  of  new  shares  in  an  insolvent  state  was  fraudulent,  if 
they  knew  of  the  insolvency ;  but  that  the  purchase  of  shares  in  the  bank  with  the  money 
of  the  bank,  in  order  to  keep  up  its  credit,  would  be  fraudulent,  whether  or  not  they  knew 
of  the  insolvency. 

Held,  also,  that  if  the  defendants  knew  that  debts,  hopelessly  bad,  were  included  in  the 
balance-sheet  as  '*  assets,*'  and  the  reserve  fund  set  apart  for  bad  debts  was  insufficient  to 
meet  them,  this  would  be  evidence  that  the  balance-sheets  were  fraudulent,  even  although 
it  was  usual  to  enter  bad  debts  as  "  assets,"  it  being  also  usual  to  **  write  them  off"  when 
found  to  be  hopeless. 

Held,  also,  that  evidence  that  the  defendants  knew  the  true  state  of  affairs,  would  suffice 
to  show  that  the  books,  representing  otherwise,  were  false  to  their  knowledge,  and  that  in 
that  case,  though  the  balance-sheet  truly  represented  the  books,  it  would  be  fraudulent. 

And  held,  that  any  evidence  tending  to  show  that  they  knew  the  true  state  of  affairs,  whe- 
ther or  not  they  were  implicated  in  particular  transactions,  was  admissible  against  them. 

A  deposition  made  by  one  of  them,  in  the  absence  of  the  others,  held  only  evidence 
against  himself. 

The  solicitor  of  the  bank  held  an  admissible  witness  against  the  directors  of  transactions 
of  which  he  became  cognizant  in  that  character,  although  it  was  held  that  any  communica- 
tions to  or  by  him  as  their  attorney  was  privileged. 

Letters  or  statements  by  individual  defendants  as  directors,  to  officers  of  the  bank, 
admitted  as  evidence  against  all  of  them. 

Particulars  having  been  ordered  of  overt  acts,  the  counsel  for  the  Crown  were  confined 
within  them ;  but  particulars  pending  the  trial  having  been  ordered  of  bad  debts  incurred  to 
the  bank  by  one  of  the  defendants,  the  Crown  were  not  restrained  next  day— the  particulara 
not  having  been  delivered— from  giving  evidence  on  that  head. 

A  bill  of  exceptions  cannot  be  tendered  in  a  criminal  case. 
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and  Cameron,  intending  to  deceive  and  defraud  them,  on 
the  15th  July,  1856,  did  among  themselves  conspire  falsely 
and  fraudulently  to  publish  and  represent  to  them  that  the 
bank  and  its  aSairs  had,  during  the  half-year  ending  on  the 
30th  June^  been  and  then  were  in  a  prosperous  and  sound 
condition,  producing  profits  divisible  among  the  share- 
holders, they  well  knowing  that  the  bank  and  its  affairs  had 
been  during  that  half-year,  and  were,  in  an  unsound  and 
unprosperous  condition,  not  producing  any  profits  divisible 
among  the  shareholders,  with  intent  to  deceive  and  defraud 
such  of  the  shareholders  as  were  not  aware  of  the  true  state 
of  the  bank,  and  to  induce  them  to  continue  to  hold  shares 
therein,  and  to  purchase  other  shares  therein,  and  to  be- 
come customers  and  creditors  of  the  bank. 
The  overt  acts  (a)  were  then  stated  thus : — 
1.  And  that  on  the  15th  July  they,  in  pursuance  of  the 


1858. 


(a)  Under  order  of  the  Court, 
the  following  particulars  as  to  the 
bad  and  doubtful  debts,  and  items 
included  in  the  assets  of  the  Royal 
British  Bank,  were  also  delivered : — 
"  By  reference  to  the  abstract  ba- 
lance sheet  for  the  half-year  ending 
June  30th,  1856,  which  is  men- 
tioned in  several  of  the  counts  in 
this  information.  You  will  find  it 
stated,  that  part  of  the  assets  of  the 
said  bank,  which  consisted  of  loans 
on  convertible  securities  for  short 
periods,  advances  on  cash,  credit 
accounts,  bills  discounted,  &c.,  to 
amount  to  810,204/.  Os.  Id. ;  and, 
on  the  trial  of  this  cause,  the  At- 
torney-General proposes,  amongst 
other  things,  to  give  in  evidence, 
that  such  parts  of  the  said  item  of 
alleged  assets  as  relate  to  the  several 
debts  or  sums  appearing  in  the 
books  of  the  said  bank  (which  are 
open  to  your  inspection)  to  be  due 


from  the  several  persons  alone  or 
with  others,  or  on  the  several  ac- 
counts mentioned  in  the  list  at  the 
foot  hereof  at  the  time  to  which 
the  said  half-year's  abstract  balance- 
sheet  was  made  up  were  respec- 
tively bad,  irrecoverable  or  doubtful 
debts,  or  sums  either  in  whole  or  in 
part,  and  did  not  really  constitute 
good  assets  of  the  said  bank,  and 
ought  not  to  have  been  included  in 
the  said  item  of  assets." 

Under  order  of  the  Court,  the  fol- 
lowing particulars  were  delivered  of 
the  overt  acts,  relied  on : — "  On  the 
trial  of  this  information,  the  Attor- 
ney-General, as  well  under  the  last 
count  as  under  the  several  other 
counts  therein,  intends  to  rely  on, 
and  give  in  evidence  the  several 
overt  acts  already  set  forth  in  the 
information,  without  regard  to  the 
particular  count  in  which  such 
overt  acts  may  be  stated ;  and  fur- 
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said  conspiracy,  published  to  the  shareholders  a  report, 
&c.,  stating  in  effect  that  they  had  determined  to  declare  a 


ther,  in  support  of  the  charges  con- 
tained in  each  of  the  counts  of  the 
information,  the  Attorney-General 
will  also  give  in  evidence  and  rely 
on  the  several  overt  acts  following, 
or  some  of  them,  viz. : — 

"  The  carrying  on  of  the  busi- 
ness of  the  Royal  British  Bank 
after  its  reserved  fund,  and  more 
than  one  fourth  of  its  paid-up  ca- 
pital, had  heen  lost. 

«  The  carrying  on  the  husiness 
of  the  said  bank  after  the  whole  of 
the  capital  was  lost.  The  carrying 
on  of  the  business  of  the  bank  after 
the  bank  was  in  insolvent  circum- 
stances. 

**  The  publication  of  the  adver- 
tisements respectively,  copies  of 
which,  or  of  the  parts  thereof  relied 
on  by  the  Crown  (contained  in  the 
Appendix)  in  the  newspapers,  and 
at  the  dates  mentioned  at  the  foot 
of  such  copies  respectively. 

''  The  issuing,  publication  and 
circulation  of  the  prospectuses, 
copies  or  statements  of  which,  or 
of  the  parts  thereof  relied  on  by 
the  Crown,  are  contained  in  the 
Appendix. 

*<  The  issuing,  publication  and 
circulation  of  the  several  circulars, 
letters  and  other  documents,  copies 
of  which,  or  of  the  parts  thereof 
relied  on  by  the  Crown,  are  con- 
tained in  the  Appendix. 

''  The  insertion  and  publication 
in  the  London  Gazette  of  the  several 
statements  of  liabilities  and  assets 
of  the  Royal  British  Bank,  copies 
of  which,  or  the  parts  thereof  relied 
on  by  the  Crown,  are  contained  in 
the  Appendix,  and  which  were  in- 


serted or  published  about  the  several 
dates  stated  in  the  margin  of  the 
said  statements  respectively. 

''  An  endeavour  made  by  the 
defendant  Richard  Hartley  Ken- 
nedy to  induce  Mr.  Dakin  to  take 
shares  in  the  bank  and  become  a 
director  thereof  by  statements  made 
to  him  of  the  state  and  aflairs  of 
the  bank  in  or  shortly  before,  or  in 
or  about  February,  1856. 

<<The  returns  of  the  list  of 
shareholders,  directors,  officers  and 
places  of  business,  &c.  of  the  Royal 
British  Bank,  made  to  the  Stamp 
Office  on  or  about  the  10th  May, 
1856,  and  the  30th  June,  1856. 

"  The  repayment  or  crediting  in 
account  to  the  said  Mr.  Dakin, 
some  time  in  or  about  March,  1856, 
of  the  1,000/.,  which  he  had  paid 
for  shares  in  the  bank. 

<*  The  statements  made  by  the 
defendants  Edward  Rsdaile,  Richard 
Hartley  Kennedy  and  John  Staple- 
ton  to  the  directors  of  the  proposed 
London  and  Paris  Bank,  or  to  the 
solicitors  of  that  bank,  Messrs. 
Ashurst  &  Co.,  al)out  March  to 
May,  1856,  respecting  the  state  of 
the  affairs  of  the  Royal  British 
Bank  in  the  course  of  the  nego- 
ciation  between  the  said  two  banks 
or  the  directors  or  solicitors  thereof. 

'*  The  statements  made  by  de- 
fendants Hugh  Innes  Cameron,  Ed- 
ward Esdaile  and  Richard  Hartley 
Kennedy  respectively  in  May  and 
June,  1856,  verbally  and  by  letter 
to  Mr.  Gillott  and  Mr.  Harris  re- 
specting the  state  and  condition  of 
the  said  bank  and  its  affairs,  and 
respecting  certain  articles  affecting 
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dividend  of  four  per  cent,  on  the  shares,  whereas  in  truth 
and  in  fact  no  such  dividend  had  been  justly  earned  by  the 


tbe  condition  and  management  of 
the  Royal  British  Bank,  which  ap- 
peared in  the  Joint-Stock  Com- 
panies Journal  of  April  19th  and 
26th,  May  3rd,  10th,  1 7th,  24th  and 
3 1  St,  all  in  the  year  1856. 

'*  The  sale  and  transfer  of  shares 
in  the  said  hank  in  the  name  of 
Henry  Empson,  but  really  on  ac- 
count of  the  bank  to  the  following 
persons  and  about  the  following 
dates,  namely, — ^twelve  shares  to 
George  Ragsdale  on  the  3rd  Oc- 
tober, 1855 ;  eight  shares  to  Colonel 
John  Kingston  Phibbs  on  the  1st 
December,  1855;  seven  shares  to 
Jeremiah  Harridge  on  the  30th  Ja- 
nuary, 1856;  threeshares  to  Thomas 
Martin  on  the  27th  February,  1 856 ; 
two  shares  to  Thomas  Cantrill  on 
the  27th  March,  1856,  and  two 
shares  to  Mrs.  Christian  M'Rae  on 
the  27th  March,  1856. 

*'  The  sale  and  transfer  of  two 
shares  in  the  name  of  the  defendant 
Hugh  Innes  Cameron,  but  really  on 
account  of  the  bank  to  Robert  Ed- 
win Williams  on  or  about  the  31st 
December,  1855. 

"  Mr.  Paddison's  letter  to  Mr. 
Ruston  on  or  about  27th  May,  1856, 
by  order  of  the  directors,  or  some 
of  them,  a  copy  whereof  is  in  the 
Appendix  hereto. 

"  An  endeavour  made  by  de- 
fendant, Edward  Esdaile,  to  Induce 
the  said  Mr.  Ruston  to  retain  his 
shares  in  the  bank  shortly  after  the 
date  of  the  above  letter  by  state- 
ments made  respecting  the  condi- 
tion and  stability  of  the  bank. 

''  The  taking  and  opening  of  the 


South  Sea  House  as  the  head  office 
of  the  said  bank. 

"  The  statements  made  by  de- 
fendants Edward  Esdaile,  Hugh 
Innes  Cameron,  John  Stapleton, 
Richard  Hartley  Kennedy,  Henry 
Dunning  Macleod  and  Frederick 
Valiant  to  Messrs.  Oillott,  Kelham, 
Michell  and  Stewart  at  an  interview 
with  them  on  or  about  the  23rd 
June,  1856,  respecting  the  articles 
against  the  bank  in  the  Joint-Stock 
Companies  Journal,  and  respecting 
several  debts  due  to  the  bank,  in- 
cluding debts  due  from  defendant, 
Hugh  Innes  Cameron,  from  the 
estate  of  Mr.  MuUins,  deceased, 
from  the  Welsh  mines,  from  Mr. 
Blacker,  and  fromilefendant,  Hum- 
phrey Brown,  and  respecting  the 
solvency  and  affairs  of  the  bank 
and  the  approaching  dividend. 

**  The  statements  made  by  de- 
fendant Edward  Esdaile  to  Mr.' 
John  Chandler,  a  shareholder,  in 
or  about  June,  1856,  respecting 
the  condition  and  prosperity  of  the 
bank  and  the  state  of  its  accounts. 

*'  The  endeavours  made  by  de- 
fendants Edward  Esdaile  and  Hugh 
Innes  Cameron  respectively  at  in- 
terviews with  Mr.  Edmund  God- 
dard  at  the  bank  about  the  end  of 
June,  or  early  in  July,  1856,  to  in- 
duce him  to  purchase  or  take  shares 
in  the  bank  by  statements  made  to 
him  respecting  the  affairs  and  con- 
dition of  the  bank,  and  by  offers  of 
the  loan  of  money  and  otherwise. 

*'  The  speeches  made  by  the  de- 
fendants, or  some  of  them,  at  the 
General  Meeting  of  shareholders 
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banky  or  honestly  made  by  the  directors,  for  the  past  half- 
year,  &c.,  all  which  they  well  knew ;  and  that  they,  in  pur- 
suance, &c.,  issued  500  new  shares  in  the  bank,  as  and  for 
good  and  valuable  securities,  they  then  well  knowing  the 
bank  to  be  embarrassed  and  in  a  failing  condition ;  that  in 
pursuance,  &c.,  they  issued  an  abstract  balance-sheet  for 
the  half-year  ending  30th  July,  1856,  purporting  to  exhibit 
the  liabilities  and  assets  of  the  bank  and  the  profit  and  loss 
accoimt  thereof,  and  the  amount  and  nature  of  the  property 
and  capital  of  the  bank,  and  purporting  to  have  been 
audited  by  A.  and  B.,  the  auditors  of  the  bank,  which  said 
abstract  balance-sheet  was  to  the  tenor  and  efiect  following 


of  the  bank  held  on  August  Ist, 
1856. 

'<  The  Reports  published  in  the 
"Times,"  "  Morning  Post,""  Morn- 
ing Advertiser,"  "Morning  Chro- 
nicle." "  Daily  News,"  and  "  Morn- 
ing Herald"  of  August  2nd,  1856, 
of  the  proceedings  at  the  above 
Genera]  Meeting. 

"  The  statements  made  by  de- 
fendants Edward  Esdaile,  Richard 
Hartley  Kennedy,  Henry  Dunning 
Macleod  and  John  Stapleton  re- 
spectively, or  by  Mr.  Craufurd, 
with  their  sanction  and  in  their 
presence  to  Mr.  Marcus,  about  the 
middle  of  August,  1856,  respecting 
the  state  of  the  bank  and  the  value 
of  its  shares,  and  the  inducements 
then  held  out  to  him  to  buy  such 
shares  or  to  bring  customers  to  the 
bank. 

"  The  interview  between  de- 
fendants Edward  Esdaile,  John 
Stapleton  and  Richard  Hartley 
Kennedy  and  Messrs.  Marcus, 
Bremner,  King  and  Whitfield  at 
the  bank  about  the  1st  September, 
1856,  and  the  statements  made  at 


that  meeting  by  the  said  Edward 
Esdaile,  John  Stapleton  and  Richard 
Hartley  Kennedy  respectively  to 
the  said  Messrs.  Marcus,  Bremner, 
King  and  Whitfield  respecting  the 
condition  and  solvency  of  the  bank, 
the  depreciation  of  its  shares,  and 
the  course  expedient  to  be  taken  by 
them. 

"  The  circular  issued  by  the  said 
Messrs.  Marcus,  Whitfield,  Bremner 
and  King  to  several  shareholders  of 
the  bank,  by  the  desire  or  with  the 
privity  of  the  defendants,  or  some 
of  them,  in  consequence  of  the 
above  interview,  of  which  circular 
the  following  is  a  copy :  [set  out ; 
and  stating  *  to  our  brother  share- 
holders,' that  '  the  sale  of  their 
shares  does  not  at  all  release  them 
from  one  atom  of  liability,  but  in 
efiect  is  calculated  to  bring  about 
the  very  evil  that  alarms  them,  and 
that  those  shareholders  who  have 
sold  their  shares  are  equally  liable 
with  those  who  remain  on  the  re- 
gister.'"] 

Signed  by  the  four  persons  re- 
ferred to. 
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[it  was  set  out  in  extenso,  showing  amount  of  assets 
1,024904^/.^  &c.,  and  a  gross  balance,  after  paying  interest 
and  making  provision  for  bad  debts,  14,865/.,  and  a  reserved 
fund  of  31,600/,].  Averments,  that  in  truth  and  in  fact  the 
assets  did  not  amount  to  1,024,042/.  nor  any  such  sum,  nor 
did  the  assets  equal  the  liabilities,  nor  was  there  a  gross 
balance,  &c.,  nor  any  actual  balance  of  profit,  all  which  the 
defendants  well  knew  at  the  time  they  published  the  said 
abstract  balance-sheet 

That,  in  pursuance  of  the  said  conspiracy,  they  after- 
wards paid  the  shareholders  a  dividend  of  four  per  cent  as 
and  for  a  dividend  made  out  of  profits  of  the  bank  during 
the  said  half-year,  they  well  knowing,  as  the  &ct  was,  that 
no  such  dividend  or  profits,  or  any  profits  at  all,  had  been 
made  by  the  bank  during  that  half-year ;  that,  in  pursuance, 
&c.,  they  caused  to  be  purchased  for  and  on  behalf  of  the 
bank  300  shares  of  and  in  the  bank,  with  intent  to  keep  up 
or  raise  the  market  price  of  the  shares  and  sustain  the 
credit  of  the  bank ;  that,  in  pursuance,  &c.,  they  counselled 
C.  and,  D.  to  purchase  shares  in  the  bank,  well  knowing  it 
to  be  in  insolvent  condition,  and  that  it  was  indebted  to 
the  amount  of  1,200,000/.,  and  that  the  shares  thereof 
would  bring  liability  to  the  debts  of  the  bank ;  that,  in  pur- 
suance, &c.,  they  represented  to  Stewart,  Gillott,  &c., 
shareholders  of  the  bank,  that  certain  Welsh  mines  and 
works,  on  which  the  bank  had  made  large  advances  of 
money,  were  likely,  when  sold,  to  realize  and  repay  such 
advances ;  that  a  large  debt  due  firom  Humphrey  Brown  to 
the  bank  was  sufficiently  covered  and  secured  by  certain 
securities  given  by  him  to  the  bank,  and  that  there  was  no 
reason  to  be  alarmed  about  the  state  of  the  bank  and  its 
affairs.  [Averments  of  the  falsehood  of  these  statements, 
and  that  the  defendants  knew  the  falsehood].  That,  in 
pursuance,  &c.,  the  defendants  issued  a  circular  letter  [set 
out],  urging  shareholders  to  induce  other  parties  to  bring 
firesh  accounts  and  add  to  the  business  of  the  bank,  whereas 
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in  truth  and  in  fiict,  at  the  time  when  the  letter  was  pub* 
lished,  the  defendants  knew  that  the  bank  was  in  a  &iling 
and  losing  condition,  and  in  a  state  approaching  insolvency, 
all  which  the  defendants  well  knew. 

[A  general  count,  not  stating  the  overt  acts,  had  been 
struck  out  by  rule  of  Court.] 

Second  count  stated  the  conspiracy  to  be,  to  represent  to 
the  creditors  and  customers  of  the  bank  that  its  affairs  were 
in  a  good,  trustworthy  and  solvent  condition,  whereas  its 
afiairs  were  in  an  insolvent  state ;  and  the  overt  acts  laid 
were  the  same  as  in  the  first  count — the  declaration  of  the 
fictitious  dividend,  the  publication  of  the  false  balance-sheet 
and  the  issue  of  the  new  shares,  and  the  purchase  of  shares 
in  the  market. 

[A  general  count  to  the  same  efl^ct,  omitting  the  overt 
acts,  was  struck  out.] 

The  third  count  laid  the  conspiracy  to  be,  to  represent  to 
the  subjects  of  the  Queen  that  the  bank  was  in  a  sound  con- 
dition, and  the  overt  acts  laid  were  as  in  the  first  count 

[A  general  count  to  the  same  effect,  omitting  the  overt 
acts,  was  struck  out  by  rule  of  Court.] 

The  fourth  count  laid  the  conspiracy  to  be,  to  cheat  and 
defraud  shareholders  not  aware  of  the  true  state  of  the 
bank,  *by  inducing  them  to  purchase  and  hold  additional 
shares  in  the  bank,  the  defendants  knowing  that  the  bank 
was  in  debt  to  the  amount  of  1,200,000/.,  and  that  its  afikirs 
were  in  an  insolvent  state.  The  overt  acts  laid  were  as  in 
the  first  count. 

[A  general  count  to  the  same  eflect,  omitting  the  overt 
acts,  was  struck  out,  as  also  another  similar  general  count] 

The  fiflh  count  charged  the  conspiracy  as  being  to  cheat 
and  defraud  the  subjects  of  the  Queen  by  inducing  them  to 
become  shareholders  and  customers  of  the  bank,  and  as 
such  customers  to  lend  their  money  thereto,  and  laid  as  an 
overt  act  the  first  creation  of  a  notice  to  certain  persons, 
with  intent  to  induce  them  to  become  customers  in  the 
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bank  [the  notice,  which  was  set  out,  speaking  in  high  terms        I85& 
of  the  security  of  the  bank],  the  defendants  well  knowing 
that  the  bank  was  in  an  insolvent  state. 

Sixth  count  in  general  terms,  laying  a  conspiracy  by 
fidse  pretences  and  indirect  means  to  cheat  and  defraud 
A*,  B.,  C.  and  D.  of  their  monies. 

Sir  F.  Thesiger,  A,-G.,  Atkerton,  Ballantine,  Serjt, 
WeUby,  and  J.  Brawn  for  the  Crown. 

Sir  F.  Kelly,  A.-G.,  Bovill,  and  Coleridge  for  Stapleton. 

E.  James  and  Aspland  for  Esdaile. 

Shee,  Serjt,  Keane,  and  Jacobs  for  Kennedy. 

Muddleston,  Kennedy,  and  Bell  for  Brown. 

SUtde  and  Kingdon  for  Owen. 

Digby  Seymour  and  Bennett  for  Cameron. 

Lawrence  for  Macleod. 

The  following  documents  were  put  in : — 

The  memorial  for  the  charter,  dated  March,  184d. 

The  answer,  dated  3rd  May,  1849,  and  the  petition  for 
the  charter,  signed  by  the  defendants. 

The  deed,  dated  2nd  July,  1849,  was  put  in. 

A  report,  dated  2dth  October,  1849,  which  had  been 
drawn  up  by  Cameron,  general  manager,  laid  before  the 
directors  and  by  them  ordered  to  be  printed,  was  also  put 
in.  It  stated  that  there  was  to  be  a  ''  bad  debt  fund  " 
provided  out  of  the  net  profits. 

The  charter,  dated  17th  September,  was  put  in.  It  gave 
power  to  advance  money  on  real  or  personal  or  convertible 
securities,  by  mortgage  or  otherwise,  on  cash  credit  and 
other  accounts,  with  or  without  power  of  sale. 

The  63rd  clause  of  the  charter  provided,  that  in  each 
year  the  net  profits,  after  deduction  for  bad  and  doubtfid 
debts,  and  after  setting  apart  such  proportion  as  the  direc- 
tors should  think  requisite  for  forming  a  surplus  fund, 
should  be  divided. 
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fourth  of  the  paid-up  capital  and  reserved  fund  should  be 
lost,  the  directors  should  call  a  meeting  of  the  shareholders 
to  dissolve  the  company. 

The  certificate  to  the  Board  of  Trade,  dated  16th  No- 
vember, 1840,  was  put  in,  signed  by  Esdaile,  Kennedy, 
Owen  and  the  other  defendants,  stating  that  all  the  shares 
had  been  subscribed  for,  and  that  the  deed  had  been  exe- 
cuted. 

It  was  proved  that  at  the  time  of  the  charter  Esdaile, 
Kennedy  and  Owen  were  actmg  as  directors,  and  Cameron 
as  general  manager. 

That  Cameron  continued  to  act  until  July  22nd,  1856. 

That  Esdaile  continued  to  act  imtil  the  bank  closed. 

That  Kennedy  went  out  in  January,  1850,  returned  in 
November,  1854,  and  continued  till  the  end. 

That  Owen  went  out  in  1854,  returned  in  February, 
1855,  and  continued  till  February,  1856. 

That  Macleod  became  a  director  in  August,  1853,  and 
continued  until  the  end. 

That  Stapleton  became  a  director  in  July,  1855,  and 
continued  to  the  end. 

And  that  the  bank  closed  in  September,  1856. 

That  in  1854  Walton  was  governor  of  the  bank. 

That  Esdaile  was  governor  firom  February,  1855. 

That  Kennedy  was  the  first  deputy-governor. 

That  Stapleton  was  deputy-governor  firom  February,  1856, 
until  the  close. 

There  were  weekly  meetings  of  the  board  of  directors. 

There  were  half-yearly  meetings  of  the  shareholders  in 
February  and  in  August. 

Paddison,  who  had  been  solicitor  of  the  company,  but 
also  acted  as  secretary  and  took  minutes  of  the  proceedings, 
was  examined  as  to  the  transactions  of  the  board,  producing 
the  minutes,  which  were  referred  to  from  time  to  time.    At 
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the  opening  of  the  case,  a  letter  written  by  Kennedy  to 
Mullins  was  oflfered  in  evidence. 

Shee,  Seijt.,  objected  on  the  ground  of  confidence. 

Lord  Campbell^  C.  J.,  recommended  that  it  should  be 
withdrawn^  and  it  was  withdrawn. 

But  the  witness  Paddison  was  examined  into  all  the 
transactions  of  the  board  (a). 

Sir  jF.  Kelly  objected  the  professional  confidence. 

Sir  jF.  Thesiger,  A.-G. — He  was  solicitor^  not  of  the 
directors,  but  of  the  company,  i.e,,  the  shareholders. 

On  the  16th  November,  1849,  a  meeting  was  held,  when 
it  appeared  that  the  capital  stock  paid  on  1,000  shares  was 
50,000/. ;  that  a  sum  of  7,402/.  was  held  on  securities,  and 
35,3002.  in  the  bank. 

Evidence  was  gone  into  on  the  charge  as  to  the  Welsh 
works. 

Mr.  Beveridge  was  called  and  stated  that  he  had  been 
appointed  manager  of  the  works  in  1851 ;  that  they  were 
worked  at  a  loss,  and  that  he  had  prepared  for  the  directors 
eight  reports  and  balance-sheets,  firom  January,  1852,  to 
December,  1855.  He  produced  them  and  identified  five  of 
them  as  having  been  sent  to  the  directors. 

Sir  F.  Kelly. — There  is  no  evidence  that  they  were  ever 
gubmitted  to  the  directors. 

Lord  Campbell,  C.  J.— They  are  inadmissible. 

It  appearing  that  one  Stuch  had  made  a  report  as  to  the 
mines, 

Digby  Seymour  submitted  that  it  should  be  read.        * 
It  was  produced  and  read  accordingly,  being  favourable 

to  the  mines. 

On  the  evidence  gone  into  as  to  the  liabilities  of  the 

bank, 

(a)  Videpottf  224,  and  pp.  230,  234. 
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1858.  Paddison  proved  that  one  Gwjmne^  one  of  the  original 

^T^  projectors  of  the  bank,  had  in  February,  1850,  opened  a 

V.  cash  credit  at  it  for  3,000Z.  on  a  promissory  note,  and  next 

and  others,     year  had  credit  for  5,000Z.  on  a  bill;  that  the  securities 

had  proved  worthless,  and   that  he  became  indebted  to 

the  bank  in   12,000/.     Letters  from  Cameron  and  from 

Esdaile  to  him  (in  1855),  alluding  to  his  liabilities,  were 

put  in. 

There  was  similar  evidence  as  to  other  debts.  As  to 
Brown,  Paddison  proved  that  he  became  a  director  in  Feb- 
ruary, 1853,  qualifying  by  taking  a  transfer  of  ten  shares 
from  Cameron;  that  on  the  16th  March  he  opened  an 
account  at  the  bank  with  a  sum  of  18/.;  that  on  the  same 
day  he  had  an  advance  of  2,000/.  on  his  own  note ;  on  the 
12th  the  sum  of  3,000/.  was  placed  to  credit ;  on  the  4th 
May  1,000/.,  and  afterwards  5,000/.,  on  the  deposit  of  a  bill 
of  sale  of  two  ships. 

A  letter  to  Cameron  from  Walton  (then  governor),  dated 
11th  January,  1854,  was  put  in  and  read,  to  the  effect  that 
if  the  bank  did  not  continue  their  advances,  the  writer,  with 
Brown  and  others,  would  have  to  stop  payment.  On  the 
18th  August,  1854,  Brown  mortgaged  the  same  ships  to 
Walton  for  10,000/.  On  the  4th  September,  1854,  he 
mortgaged  those  same  ships  (and  a  third)  to  the  bank,  to 
cover  advances  not  exceeding  1,500/.,  saying  nothing  of  the 
prior  mortgage  to  Walton. 

The  witness  Paddison  had  prepared  the  latter  mortgage, 
and  produced  it 

On  the  20th  November,  1855,  there  was  a  minute  ap- 
poyiting  Esdaile,  Cameron,  Stapleton and  Macleod  a  ''com- 
mittee on  convertible  securities." 

On  the  15th  May,  1855,  Kennedy  wrote  to  Cameron 
(having  resigned  in  1850,  but  returned  to  the  direction  in 
1854,  although  with  a  stipulation  that  his  regular  attend- 
ance should  not  be  required),  a  letter,  which  run  thus : — 

"  I  cannot  but  consider  the  retirement  of  Mr.  Spens  as 
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something  serious,  and  requiring  a  serious  course  on  our 
part.  It  occurs  at  a  most  unfortunate  time,  and  interrupts 
the  progress  I  hoped  I  was  making  towards  strengthening 
the  board.  No  one  is  more  deeply  interested  than  yourself 
(Cameron),  and  I  wish  to  press  this,  your  personal  interest, 
upon  you  very  emphatically,  and  to  beg  you  not  to  allow 
yourself  to  be  misled  by  false  hope^  or  deceived  by  your 
own  wishes,  and  to  give  me  your  professional  assistance, 
taking  Craufurd  and  Duncan  into  council,  and,  as  a  result, 
weighing  the  'pro*  and  'con*  very  carefully,  to  report  in 
the  following  terms : — 

"  '  1.  How  far  are  we  really  compromised  by  the  various 
untoward  occurrences  which  have  befallen  the  bank,  the 
ironworks,  Gwynne,  McGregor,  Mullins,  Oliver,  &c. 

"  *  2.  The  real  bond  fide  commercial  or  legal  deficit  by 
bad  debts  and  losses  generally,  and  our  personal  liability  to 
our  shareholders  through  your  last  report,  as  contrasted 
with  the  necessity  we  lay  under  to  communicate  such  deficit 
to  them  when  it  attained  to  ^5  per  cent,  of  the  capital. 

"  *  3.  What  are  our  prospects  of  business  to  relieve  past 
disasters  ?  Do  they  justify  going  on,  even  supposing  the 
charter  would  warrant  our  doing  so,  for,  as  respects  an  ap- 
peal to  our  shareholders,  to  state  losses,  and  obtain  their 
acquiescence  to  relinquish  dividend,  and  whip  up  to  restore 
lost  capital,  I  should  pronounce  it  at  once  simply  puerile, 
and  the  most  certain  and  ignoble  course  of  official  suicide. 

'' '  If  four  good  men  were  to  join  the  board,  and  the 
public  would  subscribe  2,000  more  shares,  I  should  have 
no  fear  of  the  future ;  but  this  does  not  appear  likely.* " 

Between  the  date  of  this  letter  and  the  publication  of  the 
balance-sheet  of  the  31st  of  December,  1855,  nothing  ap- 
pears to  have  occurred  to  show  to  him  that  the  bank  was  in 
a  sound  state.  He  was  satisfied  with  an  explanation  that 
they  might  go  on,  but  nothing  occurred  to  show  to  him 
that  they  could  go  on  without  retrieving  their  losses  by  the 
issue  of  new  shares. 


1858. 


CASES  AT  THE 

1858.  The  evidence  against  Macleod  was,  that  he  had  been  a 

director  from  1853  till  the  close  of  the  bank,  and  that  he 
took  a  very  active  part  in  the  management  of  its  afiairs, 
particularly  in  the  issue  of  new  shares  and  in  preparing 
circulars  by  which  they  were  recommended.  His  peculiar 
duty  was  to  visit  and  inspect  the  branch  banks  connected 
with  the  establishment  in  difierent  parts  of  London.  But  it 
appeared  that  he  could  hardly  have  done  so  and  attended 
the  meetings  of  the  board  of  directors  and  of  the  committee 
for  past- due  bills  without  acquiring  knowledge  of  the  dis- 
tressed condition  of  the  bank.  Moreover^  in  a  letter  to 
Cameron  of  the  2nd  October,  1855,  after  describing  the 
pressure  upon  the  directors  and  the  heavy  pa3rments  to  be 
made  on  the  4th  October,  and  the  apprehension  they  were 
under  of  not  being  able  to  meet  their  payments,  he  said : — 

*'  Mr.  Duncan  is  here  looking  out  the  bills,  and  he  thinks 
he  can  make  up  25,000/. ;  but  that  is  our  last  shot  Our 
loans  fall  due  on  the  12th  and  13th,  and  of  course  there  is 
no  prospect  of  paying  these  off." 

And  between  the  2nd  October  and  the  31st  December 
nothing  had  occurred  to  place  the  bank  in  a  sound  state,  or 
to  justify  the  declaration  of  a  dividend. 

On  the  26th  November,  1855,  Cameron  wrote  Brown  a 
letter,  stating  that  his  debt  to  the  bank  was  77,698/.,  and 
requiring  security. 

On  the  4th  December,  1855,  Cameron  read  this  letter  to 
the  "  Committee  on  Convertible  Securities,"  viz.,  Esdaile, 
Stapleton  and  Macleod,  and  a  statement  of  Brown's  debt 
was  laid  before  them. 

On  the  18th  December,  1855,  the  report  of  the  com- 
mittee was  read  to  the  board,  all  the  defendants  being 
present  except  Kennedy. 

On  the  14th  January,  1856,  Cameron  was  aware  that 
Brown  had  received  the  freight  on  one  of  the  vessels, 
though  he  denied  that  he  had  done  so. 
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Witnesses  were  called  to  prove  that  the  ships  which  were 
sold  off  in  1856-1867  were  not  worth  above  17,000i 

Anderson^  the  bill  clerk,  proved  that,  on  the  18th  De- 
cember^  1855,  he  produced  to  the  directors  the  discount 
pass-book  of  one  Oliver,  showing  a  debt  to  the  bank  of 
24,000Z.  on  bills.  He  failed  for  1,000,000/.,  and  the  divi- 
dend was  4«.  6d. 

E.  James  (for  Esdaile),  having  cross-examined  as  to  the 
other  parties  on  the  bills, 

JBallantine,  Seijt,  for  the  Crown,  recalled  Paddison  to 
prove  that  they  were  insolvent  and  had  compounded. 

Paddison  was  recalled  to  prove  that  on  the  13th  Febru- 
ary, 1855,  a  minute  appointed  Esdaile,  Macleod  and  Valiant 
a  "Past-due  Bill  Committee"  for  1855. 

Evidence  was  gone  into  as  to  other  bad  debts  on  bills, 
and  it  was  shown  that  the  debts  were  entered  in  the  "  past- 
due  bill  book.** 

With  regard  to  Cameron's  debt,  which  was  stated  to  be 
36,000/.,  Campbell,  C.  J.,  had  made  an  order  on  the  first 
day  of  the  trial  that  the  Crown  should  give  particulars. 

Dighy  Seymour  (for  the  defendant  Cameron)  objected 
that  until  the  particulars  had  been  given  the  case  could  not 
be  gone  into  (a). 

Sir  F.  T^hesiger,  A.-G. — The  defendant  had  access  to  the 
accounts  for  some  months. 

And  per  Campbell,  C.  J. — The  Crown  cannot  be  pre- 
cluded from  giving  evidence  on  this  part  of  the  case. 

It  appeared  that  in  1855,  Cameron  being  ill  and  away, 


1858. 


(a)  Even  when,  before  trial,  an 
order  is  made  for  particulars  of 
demand  or  of  set-off,  it  has  been 
questioned  whether  the  non- deli- 
very of  the  particulars  precluded 
the  party  from  giving  evidence  of 


the  claim,  unless  expressly  so  pro- 
vided in  the  order.  Ibbeit  v.  TFea- 
wer,  16  M.  &  W.  770 ;  Young  v. 
Gerger,  6  C.  B.  552;  Roscoe's 
N.  P.  76 ;  and  see  Hall  v.  Bollard, 
1  H.  &  N.  2;  25  L.  J.,  Exch.  304. 
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Esdaile  took  his  place  in  the  management  of  the  bank,  in 
consultation  with  Kennedy,  Owen,  Valiant  and  Macleod. 

On  the  13th  February,  1855,  correspondence  took  place 
between  Esdaile  and  Cameron  (which  was  produced)  as  to 
his  liabilities  and  securities. 

There  was  a  book,  "  Abstract  of  Transactions,'*  made  up 
and  submitted  to  the  directors  daily,  and  the  witnesses  were 
examined  as  to  transactions  with  Cameron  entered  in  it. 

Bovill  cross-examined  as  to  the  amount  of  the  credit  of 
the  bank  with  the  Bank  of  England,  as  shown  by  the 
"  Daily  Abstract"  at  the  end  of  1855. 

Evidence  was  offered  that  Cameron  had  directed  an  ac- 
count to  be  opened  in  the  name  of  6he  Empson,  agent  for 
Paddison,  and  a  trustee  of  the  bank,  who  was  called,  and 
proved  that  he  knew  nothing  of  it. 

Evidence  was  then  offered  as  to  transactions  with  respect 
to  the  purchase  of  shares  in  the  bank  directed  by  Cameron 
to  be  entered  to  this  account. 

JS,  James,  for  Esdaile,  objected  as  to  evidence  of  parti- 
cular transactions,  and  tendered  a  bill  of  exceptions. 

Sed  per  Campbell,  C.  J. — A  bill  of  exceptions  cannot 
be  tendered  in  a  criminal  case.  I  once  thought  other- 
wise (a),  but  I  have  fully  considered  the  subject,  and  am 
satisfied  that  it  cannot  be. 

H,  James  then  objected  that  the  evidence  as  to  particular 
transactions  did  not  come  within  the  particulars  of  overt  acts. 

Lord  Campbell,  C.  J.,  allowed  the  objection,  and  re- 
jected the  evidence  as  to  those  transactions. 

The  general  evidence  as  to  the  state  of  the  account  called 
''Empson*8**  was  continued.  The  account  began  on  the 
Uth  June,  1855. 


(a)  See  Reginm  ▼.  RtisuU,  23 
L.  J.,  M.  C.  173;  lee  Reginm  v. 
Cutier,  3  Car.  &  Kir.  215,  a  biD  of 


eiceptlons  tendered  in  icirejaritu 
to  repeal  a  patent. 
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Evidence  was  given  that  the  books  sent  into  the  board  1858. 
at  their  weekly  meetings  were — 1,  the  daily  abstract;  2,  the 
money  lodged,  and  lent  book ;  3,  the  register  of  new  ac- 
counts opened;  4,  the  Bank  of  England  pass-book;  and 
5,  the  general  ledger  balance  book.  The  daily  abstract 
book  showed  the  sums  received  and  the  particular  accounts 
to  which  they  related. 

The  books  were  produced  to  show  that  on  the  31st  De^ 
camber,  1855,  the  amount  of  past  due  bills  was  106,000/., 
and  that  on  the  30th  June,  1855,  the  amount  was  89,000/. 

Sir  F.  Kelly  cross-examined  to  show  that  there  was 
nothing  in  the  books  to  show  how  much  of  that  amount 
was  bad  or  doubtful,  and  that  the  whole  was  included  in 
the  balance  sheets  of  December,  1855,  and  June,  1855,  as 
"  assets." 

"  By  loans  on  convertible  securities  for  short 
periods,  advances  on  cash  credit  account, 
bills  discounted,  &c £898,700" 

Per  Campbell,  C.  J. — The ybrm  of  the  balance  sheet  is 
not  objectionable. 

Shee,  Serjt,  and  JS,  James,  cross-examined  to  show  that 
it  was  the  usual  form. 

Dighy  Seymour  cross-examined  to  show  that  until  the 
''  past*"  debts  were  known  to  be  bad  and  written  off,  they 
must  be  entered  as  "  assets.** 

Sir  F.  Thesiger,  re-examined  to  show  that  no  debt  had 
been  written  off  as  hopeless,  and  that  hopeless  debts  were 
included  in  the  assets. 

A  witness  was  called  to  show  that  the  investment  of 
money  in  landed  property  was  not  a  legitimate  part  of  the 
business  of  banking. 

Shee,  Serjt,  cross-examined  on  the  clause  in  the  charter 
as  to  power  of  lending  money  on  real  securities,  &c.,  and 

VOL.  I.  R  F.F. 
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asked  whether  the  advance  of  money  upon  the  security  of 
mines  was  not  within  the  proper  business  of  a  bank. 

Sir  F.  Thesiger  objected.  It  is  a  question  of  law  on  the 
construction  of  the  charter. 

Lord  Campbell,  C.  J. — The  question  is  irregular. 

Shee,  Serjt.,  proposed  to  ask  if  advances  might  not  pro- 
perly be  made  on  convertible  securities. 

Lord  Campbell^  C.  J. — The  proper  way  of  putting  the 
question  is  to  ask  the  witness,  as  an  "  expert,"  whether 
mines  are  convertible  securities  ? 

The  question  was  put  accordingly. 

The  witness  answered  in  the  negative.  Securities  may 
be  good  which  are  not  convertible.  Mines  are  convertible 
if  the  title  is  warranted  good,  and  there  is  a  power  of  sale, 
and  a  market  for  them. 

Shee,  Serjt,  cross-examined  to  show  that  doubtful  debts 
were  usually  in  banking  books  entered  as  '^  assets." 

The  witness  said,  ^'  Everything  owing  to  a  bank  is 
assets.  A  hopeless  debt  would  be  bad  assets,  and  a  good 
debt  good  assets.'* 

Atherton  re-examined  to  show  that  a  dividend  ought  not 
to  be  declared  out  of  all  the  '' assets,**  including  bad  debts. 

Empson  was  recalled,  and  stated  that  from  1849  to  1850 
he  was  consulted  by  the  manager  and  certain  directors  as 
to  the  proceedings  against  debtors;  that  he  attended  the 
''past  due  bill  committee;"  that  he  made  entries  in  his 
books  which  showed  whether  debts  were  bad.  He  was 
then  asked  as  to  initials  by  Esdaile  and  Macleod. 

Lord  Campbell,  C.  J. — These  are  privileged  communi- 
cations by  the  client  to  his  attorney  as  to  the  conduct  of 
suits. 

Sir  F.  Thesiger. — He  was  the  attorney  of  the  share^ 
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holders,  who  do  not  claim  any  privilege,  but  have  an  in- 
terest in  the  disclosure. 

Lord  Campbell,  C.  J. — I  think  the  communications  are 
privileged. 

Sir  F.  Thesiger  profiered  evidence  of  £sdaile*s  examina- 
tion on  a  petition  for  the  winding  up  of  the  bank  in  1857. 

Sir  F.  Kelly  and  Bovill  (for  Stapleton)  objected.  This 
is  not  admissible  until  evidence  is  given  of  a  conspiracy,  so 
as  to  connect  the  other  defendants  with  Esdaile.  It  is  not 
evidence  of  any  act  done  in  furtherance  of  the  conspiracy. 

Lord  Campbell,  C.  J.,  adv.  vult.  And  afterwards,  after 
consulting  the  full  Court,  said,  We  are  all  of  opinion  that 
the  deposition  is  admissible  as  agamst  Esdaile,  as  tending 
to  show  his  knowledge  before  and  at  the  time  of  his  com- 
mitting the  overt  act,  but  not  as  against  the  other  de- 
fendants. Therefore  only  such  parts  of  it  should  be  read 
as  refer  to  Esdaile  alone. 

The  deposition  was  put  in,  and  afterwards  (a)  parts  of  it 
were  read,  of  which  the  following  is  the  substance — 

Esdaile,  in  his  examination,  gave  a  detailed  account  of 
the  deceptive  manner  in  which  the  balance-sheet  of  the  31st 
December,  1855,  and  the  preceding  balance-sheet  had  been 
made  up,  adding  [that  which  was  received  as  evidence' 
against  himself,  although  not  against  any  co-defendant :] — 

"  Throughout  the  whole  period  of  the  bank  my  co-direc- 
tors for  the  time  being  had  the  same  knowledge  as  I  pos- 
sessed of  the  constant  accumulation  of  bad  debts  and  losses, 
not  written  ofi^  but  treated  as  good  in  the  periodically  pub- 
lished reports  of  the  bank,  and  they  were  influenced  by  the 
same  reasons  for  not  writing  them  off  as  influenced  me. 
Before  the  issuing  of  the  new  shares  the  directors  were 
aware  that  if  the  rigid  truth  of  the  accounts  was  published 
it  would  stop  the  bank.     It  was  by  direction  of  the  court 

(a)  Vide  pott,  p.  236. 
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1858.  of  directors  that  the  new  shares  were  issued  at  a  premium. 
We  were  buoyed  up  by  hope  that,  by  issuing  new  shares 
and  increasing  our  capital,  the  losses  would  be  made 
and  ottoi.  ^P>  ^^^  ^^^^  w®  might  avoid  realizing  the  ruin  which  a 
more  explicit  statement  would  immediately  have  brought 
down  upon  the  shareholders." 

On  the  15th  January,  1866,  when  the  general  meeting 
of  proprietors,  advertised  for  the  1st  February,  was  impend- 
ing, he  wrote  to  Cameron : — 

*'  If  you  or  the  general  manager  cannot  satisfy  me  by 
personal  assurances  from  each  of  my  co-directors  that  they 
will  support  me  with  their  presence  and  countenance  me 
on  our  forthcoming  annual  meeting,  I  shall  abstain  from 
entering  the  court-room  again ;  and  in  that  case  you  will, 
if  you  please,  officially  place  the  accompanying  notice  of 
my  resignation  in  the  hands  of  the  general  manager.  Our 
highest  policy  is  to  present  a  solid  front  to  the  public ;  our 
weakest  conduct  is  to  dangle  a  rope  of  sand  before  them.*' 

With  this  P.S.— 

"  We  want  courage  and  coolness,  and,  with  God's  bless- 
ing, our  difficulties  will  be  surmounted." 

He  had  obtained  the  assurances  of  all  his  co-directors 
that  they  would  support  him  with  their  presence  at  the 
annual  meeting,  and  they  all  did  attend  on  the  1st  Feb- 
ruary. At  this  meeting  Esdaile  was  in  the  chair,  and 
(among  other  observations  to  the  same  effect)  he  said  to 
the  assembled  shareholders,  in  recommendation  of  the  new 
shares, — 

"  We  fed  if  6  per  cent,  has  been  paid  for  a  term  of  years 
the  stock  is  really  worth  a  premium.  Did  you  ever  know 
a  bank  within  six  years  of  its  commencement  pay  6  per 
cent.?  Can  you  conceive  that  a  stock  which  has  paid  6 
per  cent  for  a  long  lapse  of  time  can  remain  permanently  at 
par?" 

It  appeared  that  Brown,  being  a  director,  had  obtained 
such  very  large  advances,  and  that  he  had  a  strong  interest 
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to  keep  the  concern  afloat  as  long  as  possible ;  and  it  was 
proved  that  he  had  been  a  director  from  18S3  till  the  bank 
closed^  and  that  he  had  taken  a  very  active  part  in  the 
management  of  its  afiairs,  particularly  in  the  Welsh  mines, 
to  which  the  ruin  of  the  bank  was  chiefly  ascribed.  Then^ 
being  pressed  about  the  heavy  debt  due  from  him,  and 
threatened  with  proceedings  to  be  instituted  against  him, 
on  the  22iid  December,  1855,  he  wrote  to  Esdaile,  the  then 
governor,  a  letter,  in  which,  after  complaining  of  this  treat- 
ment, he  says : — 

''  Insolvency  rarely  goes  so  &r  as  this,  generally  prudent 
creditors  winding  up  the  estate  under  supervision.  I  am, 
therefore,  just  in  the  position  of  a  bankrupt  Have  you 
ever  done  this  with  your  previous  friends,  the  originators 
of  the  Cefn  debt,  with  Macgregor,  MuUins,  M'Kenzie^ 
Tarte,  Cochran,  Gwynne  ?  ...  I  am  quite  sure  that  a 
quiet,  steady  realization  of  the  property  will  save  ^,000Z. 
On  the  other  hand,  what  is  the  peril  ?  The  present  course 
will  lead  to  one  frightful  to  contemplate,  and  may  involve 
the  wreck  of  everyone  connected  with  the  bank.  .  .  . 
Ours  is  under  a  charter,  circumscribii^  certain  circum- 
stances, and  if  directors  disregard  them  they  become  legally 
liable,  and  a  question  with  shareholders  will  not  be  limited 
to  tens,  hundreds,  thousands,  or  hardly  tens  of  thousands 
of  pounds.  I  have  and  do  make  use  of  the  word  '  We,*  as 
having  been  mixed  up  in  these  transactions,  although  I 
was  no  party  to  the  creation  of  a  loss  of  some  of  the  most 
grievous  transactions  of  the  company.  I  have  never  had 
the  feeling  that  our  bank  was  in  jeopardy  from  a  run, 
looking  at  the  nature  of  the  accounts,  and  even  deposits. 
I  never  fed  any  over-anxiety  on  this.  I  was  always  more 
afraid  that  some  day  some  question  would  arise  in  some 
shareholder's  mind  as  to  some  transactions  of  some  kind  or 
other,  and  that  inquiry  and  canvass  may  lead  to  sufficient 
to  ask  for  an  investigation  by  shareh<^ers.  These  are 
the  breakers  ahead.     Now,  excuse  my  saying  this,  you  wte 
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making  these  very  breakers  as  certain  as  I  subscribe  this 

letter  to  you,  &c. 

"  Humphrey  Brown." 

Brown,  having  had  forbearance,  attended  the  meeting  of 
the  1st  February,  1856,  and  joined  in  publishing  the 
balance-sheet  and  declaring  the  dividend  of  6  per  cent 
With  respect  to  Cameron,  there  was  evidence  that  he  was 
fully  aware  of  all  its  losses  and  embarrassments  as  they 
arose,  and  that,  if  he  did  not  originate,  he  fiilly  concurred 
in  the  measures  resorted  to.  The  balance-sheets  were  all 
along  framed  on  the  same  principle,  and  that  of  the  31st 
December,  1855,  was  prepared  under  his  direction. 

Paddison  was  recalled  and  examined  as  to  the  issue  of 
new  shares,  after  a  supplemental  charter  obtained  in  Fe- 
bruary, 1853.  On  the  13th  February,  1855,  the  certificates 
were  issued.  On  the  6th  March,  the  directors  ordered 
a  circular  to  be  sent  to  the  subscribers  of  new  shares.  On 
the  22nd  May  they  were  sent  On  the  17th  March  a  Court 
of  Directors  was  held,  at  which  Brown  urged,  that  the 
case  provided  for  by  the  71st  clause  of  the  charter  had 
occurred,  viz.  that  one-fourth  of  the  paid-up  capital  and 
reserve  fimd  of  the  bank  was  lost ;  that  the  company  should 
dissolve ;  and  that,  if  they  went  on,  the  directors  would  do 
BO  on  their  own  responsibility. 

Atherton  then  asked  if  Kennedy  had  not  inquired  of  the 
witness,  "  as  our  solicitor,"  whether  this  was  so. 

Shee^  Serjt.,  objected.  The  answer  was  a  privileged 
communication. 

Lord  Campbell,  C.  J. — It  is  so ;  as  it  was  made  to 
the  defendants,  or  their  professional  adviser. 

The  witness  stated,  that  on  the  8th  May,  1855,  another 
meeting  of  the  Board  was  held,  at  which  Cameron  urged 
that  there  should  be  an  inquiry  with  reference  to  the  71st 
clause  of  the  charter.  This  was  resisted.  The  defendants 
Esdaile,  Kennedy  and  Macleod  were  present. 
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Letters  written  by  Esdaile/  Cameron  and  Macleod  in 
September^  1855,  were  put  in,  to  show  their  knowledge  of 
the  state  of  the  bank  at  that  time. 

A  letter  from  Esdaile  to  Owen  of  the  15th  January,  1856, 
was  put  in,  from  which  he  must  have  been  aware  of  the 
very  critical  state  of  the  company  just  before  the  General 
Meeting  took  place.  He  was  present  at  the  General  Meet- 
ing on  the  1st  February,  1856,  and  concurred  in  the 
balance-sheet  and  the  dividend  at  6  per  cent.  And  the 
scheme  for  the  new  shares  being  adopted.  Brown  concurred 
in  the  balance-sheet  and  in  the  dividend  of  6  per  cent. 
At  the  General  Meeting,  on  the  1st  February,  he  took  a 
zealous  part  in  recommending  the  new  shares,  and  in  de- 
fending the  demand  of  a  premium  from  strangers  who  pur- 
chased them. 

"  The  sole  reason  (said  he)  why  a  premium  is  asked  upon 
the  new  shares,  is,  that  we  have  paid  from  our  profits 
15,000t— that  is,  10  per  cent  upon  150,000/.  Those  who 
have  become  shareholders  have  a  share  of  150,000/.,  and 
they  have  not  contributed  towards  that  profit  We  wish 
the  present  shareholders  to  take  up  new  shai*es,  in  which 
no  premium  will  be  asked." 

On  the  29th  January,  1856,  a  report  and  abstract  ba- 
lance-sheet were  ordered  to  be. printed,  stating  that  a  divi- 
dend of  6  per  cent  would  be  paid. 

On  the  1st  February,  1856,  there  was  a  General  Meeting 
of  shareholders,  at  which  all  the  defendants  were  present, 
and  the  report  and  abstract  balance-sheet  were  distributed. 

A  paper  was  put  in,  dated  17th  February,  1856,  which 
was  written  in  Stapleton*s  handwriting  (except  the  date, 
which  was  in  Cameron's),  and  contained  a  statement  of 
Cameron's  liabilities. 

Sir  F.  Kelly  (for  Stapleton)  objected ;  but— 

Lord  Campbell,  C.  J.,  admitted  the  paper. 

The  certificate  to  the  Board  of  Trade  for  the  issue  of 
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1858.        new  shareB,  dated  16th  January,  1856>  was  put  in,  signed 

by  all  the  defendants.     It  recited  the  supplemental  charter 

i."""       of  February,  1855,  by  which  500,000t  new  capital  might 

and  others.     ^  raised ;  recited  also  the  issues  of  new  shares,  for  the 

last  of  which  the  supplemental  deed  was  executed  in  May, 

1856,  about  10,000Z.  being  paid  up. 

Evidence  was  given,  that  from  February  to  June,  1856, 
Esdaile  represented  that  the  bank  was  flourishing. 

£sdaile*s  depositions,  already  put  in  and  now  read, 
showed  that  he,  at  that  time,  knew  the  true  state  of  the 
bank. 

Shareholders  were  called  to  prove  that  in  February,  1856, 
they  were  ignorant  of  the  state  of  the  bank,  except  from 
the  report  and  abstract  balance-sheet,  circulated  at  the 
meeting,  which  then  took  place.  ■ 

This  abstract  balance-sheet  was  put  in,  and  represented 
the  assets  as  1,178,812/. ;  this  amount  including  all  the  bad 
debts. 

A  letter  from  Esdaile  to  Owen,  dated  15th  January,  1856, 
was  put  in,  in  which  he  spoke  of  the  bank's  "  difficulties,*" 
and  asked  to  be  assured  that  the  directors  would  support 
him. 

Evidence  was  given,  that  after  February,  1856,  share- 
holders, by  threats,  induced  the  directors  to  repurchase 
their  shares,  and  that  directors  had  ordered  the  purchase 
of  shares  with  bank  money. 

Also,  that  after  the  publication  of  the  report  in  February, 
persons  purchased  shares. 

Also,  that  on  the  31st  December,  1855,  the  ^reserve 
fund"  for  bad  debts  was  only  100,0007. 

On  the  1st  August,  the  balance-sheet,  down  to  30th 
June,  1856,  set  out  in  the  indictment  was  issued,  and  was 
put  in.  It  stated  the  assets  at  above  1,000,000/.  There 
was  evidence  that  it  was  made  out  on  the  same  principle  as 
the  one  in  February,  1856.  Both  the  balance-sheets  had 
been  audited.     The  defendants  all  had  copies. 
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On  the  3rd  September,  1856,  the  bank  stopped  pay- 
ment; the  liabilities  being  700,000L,  the  assets  available 
being  300,0002. 

This  was  (in  substance)  the  case  for  the  Crown. 

Sir  i^,  Kelly ^  A..G. — There  is  no  case  against  Stapleton. 

Lord  Campbell,  C.  J.— I  doubt  if  there  is;  but  the 
matter  must  be  left  in  the  hands  of  the  Crown. 

AthertoAy  for  the  Crown  (a),  pressed  that  the  case  should 
go  to  the  jury. 

Lord  Campbell,  C*  J.,  called  upon  the  Counsel  for 
the  defendants  in  the  order  of  their  professional  rank  or 
standing. 

Atherton^  for  the  Crown,  replied  on  the  whole  case,  in- 
sisting that  the  defendants  could  not  set  up  ignorance,  for 
by  the  charter  they  were  bound  to  see  that  books  were  pro- 
perly kept,  and  that  the  business  was  properly  carried  on 
"under"  their  superintendence  and  control. 

Lord  Campbell,  C.  J. — But  mere  negligence  would  not 
sustain  the  present  charge  against  them. — (To  the  jury.) 

There  may  be  a  conspiracy  without  any  overt  acts ;  but 
the  overt  acts  are  properly  to  be  looked  at,  because  from 
them  the  jury  can  draw  an  inference  as  to  the  object  of  the 
conspiracy. 

It  is  not  necessary  that  evidence  should  be  given  to  show 
any  formal  consultation  or  express  agreement  to  act  unlaw- 
ftilly ;  but  if  you  are  reasonably  satisfied  that  there  was  a 
common  design  to  do  what  is  charged,  and  that  the  defend- 
ants were  acting  in  concert  to  do  it,  you  may  infer  the  con- 
spiracy. 

In  support  of  the  charge  of  conspiracy  in  this  case,  it  is 
sought  to  show  :— I.  That  at  the  end  of  1855,  and  at  the 
beginning  of  1856,  the  bank  was  known  to  be  insolvent 
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(a)  Sir  F.  Thetiger  appointed  Lord  Chancenor,  and  soon  after  created 
Baron  Chelmsford, 
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1858.        2.  That  this  was  known  to  the  defendants.    3.  That  they 
^T^""^^      nevertheless  entered  into  the  desim  to  represent  that  the 
«L  bank  was  in  a  prosperous  state,  with  a  view .  to  deceive  the 

and  ochen.     shareholders  or  to  delude  the  public  into  becoming  share- 
holders. 

You  must  bear  in  mind,  that  mere  proof  of  improper 
conduct,  on  the  part  of  the  defendants,  will  not  sustain  the 
charge;  for  instance,  their  having  gone  on  after  the  one- 
fourth  capital  and  reserve  fiind  was  exhausted.  The  charge 
is,  that  they  conspired  to  misrepresent  the  actual  state  of  the 
bank  for  the  purpose  of  deceiving  the  shareholders ;  and  to 
establish  that,  there  must  be  proof  of  a  joint  design,  a  joint 
combination  and  conspiracy. 

Distinguish  between  the  cases  of  the  different  defendants ; 
they  vary  very  considerably. 

The  great  point  is,  what  was  the  real  state  of  the  bank 
on  the  31st  December,  1855.  If  the  balance-sheet  of  Fe- 
bruary were  true,  the  case  for  the  prosecution  fails.  The 
case  for  the  prosecution  is,  that  it  was  false  and  fraudulent, 
and  to  the  knowledge  of  the  defendants.  If  debts  known 
to  be  bad  were  included  in  the  account  of  "  assets,*'  the 
balance-sheet  would  be  false.  The  fact,  that  on  the  31st 
December,  1855,  the  reserve  fund  for  bad  debts  was  only 
100,000/.,  coupled  with  the  amount  of  bad  debts,  is  strong 
evidence  that  the  balance-sheet  was  false  ;  and  that  credit 
was  taken  for  hopeless  debts  as  "  assets."  No  doubt  the 
balance-sheet  was  made  out  truly  according  to  the  books, 
but  if  the  books  were  false,  the  balance-sheet  founded 
thereon  was  delusive.     Were  the  books  false  ? 

The  declaration  of  the  dividend  in  February,  1858;  the 
issue  of  the  circulars  as  to  new  shares,  &c.  would  be  frau- 
dulent if  the  defendants  knew  that  the  bank  was  insolvent 

But  the  purchase  of  bank  shares  with  bank  money  would 
not  be  justifiable  under  any  circumstances. 

As  to  Stapleton,  I  doubted  if  there  was  any  sufficient 
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case  against  him,  but  there  is  just  enough  evidence  to  show 
the  case  to  you. 

As  to  Macleod  there  is  more  evidence,  but  no  positive 
proof;  he  was  not  a  speculator,  and  obtained  no  advances. 

There  is  more  evidence  still  against  Owen,  as  he  was 
longer  a  director;  but  he  invested  all  his  money  in  the  bank 
and  derived  no  benefit  from  it. 

As  to  Kennedy,  his  letter  of  May,  1855,  is  evidence  that 
he  had  a  strong  suspicion  then,  that  if  the  state  of  affairs 
were  known,  the  bank  must  stop.  Yet  he  concurred  in  the 
report  of  February,  1856.  He  also,  however,  derived  no 
personal  benefit  from  the  bank. 

So  as  to  Esdaile ;  he  knew  the  true  state  of  the  bank, 
but  had  not  himself  obtained  money  from  it  His  letter  of 
January,  1856,  is  evidence  that  he  knew  the  bank  to  be  in- 
solvent when  he  issued  the  report  in  February,  1856. 

Brown  obtained  large  advances  ;  and,  in  1855,  his  state- 
ment at  the  Board  of  Directors  showed  that  he  knew  the 
true  state  of  affiiirs. 

So  as  to  Cameron;  and  the  balance-sheet  and  reports 
were  prepared  under  his  care. .  He  cannot  set  up  that  he 
acted  fraudulently  under  the  order  of  his  employers. 

It  is  for  you  to  say  whether  the  balance-sheets  were  not 
falsified  to  deceive  the  public,  to  conceal  the  true  state  of 
afiairs,  and  to  delude  persons  into  purchasing  shares.  And 
whether  the  defendants  were  not  privy  to  a  common  design 
to  effect  that  object  by  those  means. 

Verdict  against  all  the  defendants  :  guilty. 

The  defendants  were  immediately  sentenced. 

A  rule  for  a  new  trial,  on  the  ground  of  misdirection, 
and  that  the  verdict  was  against  evidence,  moved  by  all  the 
defendants  except  Stapleton,  was  refrised. 
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Coram  Lord  Campbell^  C.  J.,  Pollock,  C.  B.,  Erie,  J. 
Crowder,  J. 

REGINA  V.  BERNARD. 

Evidence  that  JL  HIS  was  a  trial  under  a  special  commission,  bsued  under 
a  plot'to  mur-**  ^^^  Great  Seal,  for  the  trial  of  the  prisoner  upon  the  charge 
dcr  B.  by  ex-     q(  heiTut  an  acccssorv  before  the  fact  to  murder  committed 

plosive  ma-  ^  "^ 

chines,  held 

sufficient  to  go  to  the  jur^  on  counts  charging  A.  with  the  murder  of  C.  (accidentally 

killed  by  the  explosion) — with  conspiring  to  murder  him,  and  as  en  accessory  to  the  murder. 

But  the  attempt  to  assaasinate  having  been  made  in  Paris,  and  B.  and  C.  being  both 
Frenchmen,  and  A.,  the  prisoner,  being  also  an  alien,  residing  in  England,  qtuere,  whether 
(within  the  9  Geo.  4,  c.  31,  s.  7),  he  was  indictable  either  as  principal  or  as  accessory  f 

The  prisoner  declining  to  plead  to  an  indictment,  the  Court  directed  a  plea  of  not  guilty 
to  be  entered. 

A  special  commission  for  the  trial  of  the  prisoner  having  been  read  in  open  Court  at  the 
opening  of  the  commission  immediately  before  the  delivery  of  the  chaige  to  the  grand  jury, 
an  application  made  at  the  arraignment  by  his  counsel  for  the  commission  to  be  then  read  a 
second  time,  upon  the  ground  that  it  had  not  been  read  in  the  presence  of  the  prisoner,  was 
refused. 

Upon  a  charge  of  murdering  a  person  named  by  means  of  explosive  grenades,  evidence  of 
other  deaths  and  wounds  suffered  by  others  at  the  same  time,  hetd  admissible  for  the  purpose 
of  proving  the  character  of  the  grenades.  A  witness  being  called  to  prove  that  he  manu- 
factured certain  grenades  by  which  the  death  in  question  had  been  caused.  Held,  that 
the  name  of  the  person  who  gave  the  order  for  them  might  be  asked,  as  a  fact  in  the  trans- 
action, even  though  he  had  not  then  been  shown  connected  with  the  prisoner. 

A  seijeant  in  the  police,  after  stating  in  cross-examination  that  he  attended  a  debating 
society  where  political  subjects  were  discussed,  by  the  direction  of  the  commissioners  of  police, 
for  the  purpose  of  noticing  and  reporting ;  and  that  he  went  in  private  clothes,  was  asked  if 
he  went  as  a  spy  ?  Held,  that  the  question  could  not  be  put,  as  it  required  the  witness  to 
draw  an  inference  from  facts ;  but  that  he  might  be  asked  under  what  directions,  and  for 
what  purpose  he  went,  and  what  be  did  when  there. 

At  a  period  of  the  trial  when  it  had  been  proved  that  the  grenades  by  which  the  death  in 
question  had  been  caused  had  been  ordered  by  A. ;  but  when  there  was  no  evidence  to  con- 
nect A.  with  the  prisoner,  it  was  proved  that  a  letter  in  A/s  handwriting,  bearing  a  memo- 
randum in  the  band  of  the  prisoner,  was  found  at  his  residence  after  his  arrest  upon  the 
present  charge.  Held,  that  such  letter  was  admissible  against  him,  not  upon  the  ground  that 
A.  was  a  co-conspirator,  but  upon  the  ground  that  it  was  found  in  the  possession  of  the  pri- 
soner, and  was  relevant  to  this  inquiry. 

And  evidence  as  to  the  way  in  which  and  the  time  at  which  the  prisoner  and  other  con- 
spirators had  procured  passports  for  Belgium,  and  for  other  countries  (not  France)  through 
which  they  might  obtain  access  to  France,  was  admitted. 

Not  more  than  two  counsel  are  entitled  to  address  the  Court  for  a  prisoner  during  the 
trial  upon  a  point  of  law. 

11  &  12  Vict.  c.  75,  applies  to  points  of  law  arising  upon  trials  under  special  commission 
and  authorize  the  Court  to  reserve  points  of  law  arising  at  the  trial. 
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out  of  the  dominions  of  her  Majesty^  upon  land  in  the 
Empire  of  France. 

The  commission  was  opened  on  Friday,  the  9th  of  April, 
and  it  was  read  in  open  Court  (a). 

Lord  Campbell,  C.  J.,  in  charging  the  grand  jury,  laid 
it  down, — Unless  the  evidence,  unanswered,  does  in  your 
judgment  make  out  against  Bernard  a  primA  facie  case  of 
complicity  in  the  plot  against  the  life  of  the  Emperor,  I 
think  that  you  ought  to  return  the  indictment  which  will 
be  laid  before  you  "  not  a  true  bill  ;**  and  this  will  put  an 
end  to  all  further  proceedings  under  the  commission.  But 
if  the  evidence  does  in  your  judgment  make  out  a  prima 
fade  case  of  complicity,  I  would  advise  you  to  find  *'a  true 
bill,"  so  that  the  trial  may  proceed.  Such  complicity  may 
be  sufficient  to  make  the  accused  an  accessory  before  the 
&ct  to  the  murders  which,  in  the  event,  were  committed ; 
although  the  deaths  of  the  individuals  who  were  killed 
were  not  in  the  contemplation  of  the  accused  when  he 
became  a  party  to  the  plot     It  is  laid  down  in  our  books 

mitted  to  bail,  to  ancwer  such 
charge,  a  comifiission  of  oyer  and 
terminer,  nnder  the  Great  Seal, 
shall  be  directed  to  such  persons, 
and  into  such  county  or  place,  as 
shall  be  appointed  by  the  Lord 
Chancellor,  or  Lord  Keeper,  or 
Lords  Commtsaioners  of  tlie  Great 
Seal,  for  the  speedy  trial  of  any 
such  offender;  and  such  persons 
shall  have  full  power  to  inquire  of, 
hear  and  determine  all  such  of- 
fences within  the  county  or  place 
limited  in  their  commission,  by 
such  good  and  lawful  men  of  the 
said  county  or  place  as  shall  be  re- 
turned before  them  for  that  pur- 
pose, in  the  same  manner  as  if  the 
offences  had  been  actually  com- 
mitted in  the  said  county  or  place." 


1858 


(a)  By  Stat.  9  Geo.  4,  c.  31,  s.  7, 
it  is  enacted,— *' That  if  any  of  his 
Majesty's  subjects  shall  be  charged 
in  England  with  any  murder  or 
manslaughter,  or  with  being  an  ac- 
cessory before  the  fact  to  any  mur- 
der, or  aAer  the  fact  to  any  murder 
or  manslanghter,  the  same  being 
respectively  committed  on  land  out 
of  the  United  Kingdom,  whether 
within  the  king's  dominions  or 
without,  it  shall  be  lawful  for  any 
justice  of  the  peace  of  the  county 
or  place  where  the  person  so 
charged  shall  be,  to  take  cogni- 
zance of  the  offence  so  charged, 
and  to  proceed  therein  as  if  the 
same  had  been  committed  within 
the  limits  of  his  ordinary  jurisdic- 
tion ;  and  if  any  person  so  charged 
shall  be  committed  for  trial,  or  ad- 
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1858.        that  '^  an  accessory  before  the  fact  is  he  who^  being  absent 
^T""^^      at  the  time  of  the  offence  committed,  doth  yet  procure, 
V.  counsel,  command  or  abet  another  to  commit  a  felony ;  and 

it  seems  that  those  who  by  hire,  command,  counsel  or  con- 
spiracy, and  those  who  by  showing  an  express  liking,  ap- 
probation or  assent  to  another's  felonious  design  of  com- 
mitting a  felony  abet  and  encourage  him  to  commit  it,  but 
are  so  far  absent  when  he  actually  commits  it  that  he  could 
not  be  encouraged  by  the  hopes  of  any  immediate  help  or 
assistance  from  them,  are  accessories  before  the  fact/*  As 
to  the  objection  that  Bernard  could  have  had  no  intention 
that  those  who  were  killed  by  the  explosion  of  the  grenades 
should  be  put  to  death,  it  may  be  observed  that  such  a 
question  can  only  arise  when  the  principal  does  not  act 
in  strict  conformity  with  the  plans  and  instructions  of  the 
accessory.  But  here,  if  Bernard  was  privy  to  the  plot, 
Orsini,  Pierri,  Gomez  and  De  Rudio,  in  throwing  the 
grenades  as  they  did,  must  be  considered  as  having  acted 
strictly  in  conformity  with  his  plans  and  instructions,  and 
he  is  answerable  as  accessory  for  the  consequences.  It  is 
even  laid  down  that  "  where  the  principal  goes  beyond  the 
terras  of  the  solicitation,  yet  if,  in  the  event,  the  felony 
committed  was  a  probable  consequence  of  what  was  ordered 
or  advised,  the  person  giving  such  orders  or  advice  will  be 
an  accessory  to  that  felony.  As  if  A.  advised  B.  to  rob  C, 
and  in  robbing  him  B.  kills  him,  either  upon  resistance 
made,  or  to  conceal  the  fact ;  or  if  A.  solicit  B.  to  bum  the 
house  of  C,  and  B.  does  it  accordingly,  and  the  flames 
taking  hold  of  the  house  of  D.,  that  likewise  is  burnt ;  in 
these  cases  A.  is  accessory  to  B.  both  in  the  murder  of  C. 
and  in  the  burning  of  the  house  of  D.;  the  events,  though 
possibly  falling  out  beyond  his  original  intention,  were,  in 
the  ordinary  course  of  things,  the  probable  consequences 
of  what  B.  did  under  the  influence  and  at  the  instigation  of 
A."  The  approved  test  is,  "  Was  the  event  alleged  to  be 
the  crime  to  which  the  accused  is  charged  to  be  accessory 
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a  probable  consequence  of  the  act  which  he  counselled  "  («)  ?  ^  ^8, 
Therefore,  perhaps,  the  indictment  submitted  to  you  may 
contain  counts  charging  Bernard  as  a  principal ;  but  still  the 
question  of  &ct  for  your  consideration  will  be  whether  the 
evidence  shows  primd  facie  that  he  was  an  accomplice  in 
the  assassination  plot  (&). 

The  grand  jury  having  found  true  bills,  the  trial  com- 
menced on  Monday,  April  12th,  coram  Lord  Campbell, 
C.  J.,  Pollock,  C.  B.,  Erle,  J.,  and  Crompton,  J. 

The  prisoner  was  placed  at  the  bar  and  arraigned. 

The  first  count  of  the  indictment  alleged  "  That  Felice 
Orsini,  Antonio  Gomez  and  Carlo  Rudio,  on  the  14th  day 
of  January,  a.d.  1858,  at  Paris,  in  the  Empire  of  France, 
feloniously,  &c.  did  kill  and  murder  one  Nicholas  Batty, 
and  that  Simon  Bernard,  before  the  said  murder  was  com- 
mitted, then  being  a  subject  of  our  lady  the  Queen,  felo- 
niously, &c.  did  incite,  move,  procure,  aid,  counsel,  hire 
and  command  the  said  Felice  Orsini,  &c.,  the  said  murder, 
in  manner,  &c.  to  do  and  commit,  against  the  form  of  the 
statute,  &c.,  and  against  the  peace  of  our  lady  the  Queen.** 

The  second  count  alleged  that  the  person  murdered  was 
"  a  certain  person  whose  name  is  to  the  jurors  aforesaid 
unknown,**  but  in  other  respects  was  in  precisely  the  same 
words  as  the  first 

The  third  count  alleged  "  That  Felice  Orsini,  Antonio 
Gomez  and  Carlo  Rudio  heretofore,  to  wit,  at  Paris,  in  the 

(o)  By  11  &  12  Vict  e.  46, after  misdemeanon,  enacts  that,  "if  any 
reciting  that  it  is  expedient  to  make  person  shall  become  an  accessory 
further  provision  for  the  more  effeo-  before  the  fact  to  any  felony,  whe- 
tual  prosecution  of  accessories  be-  ther  the  same  be  a  felony  at  com- 
fore  and  after  the  fact  to  felony,  mon  law  or  by  virtue  of  any  statute 
and  that  it  is  expedient  that  any  or  statutes  made  or  to  be  made,  such 
accessory  before  the  fact  to  felony  person  may  be  indicted,  tried,  con- 
should  be  liable  to  be  indicted,  victed  and  punished  in  all  respects 
tried,  convicted  and  punished  in  all  as  if  he  were  a  principal  felon/' 
respects  like  the  principal,  at  is  (b)  So  the  Court  charged  the 
now  the  case  in  treason  and  in  all  petit  jury,  poii. 
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1858.  Empire  of  France,  in  and  upon  the  said  Nicholas  Batty, 
then  and  there  being,  feloniously,  &c.  did  make  an  assault, 
and  that  the  said  Felice  Orsini  a  certain  deadly  and  de- 
structive instrument  then  and  there  charged  with  divers 
dangerous  and  explosive  substances  feloniously,  &c.  did 
cast  upon  the  ground  near  to  the  said  Nicholas  Batty, 
thereby  then  and  there  causing  the  said  instrument  to  ex- 
plode and  fragments  thereof  to  strike,  penetrate  and  wound 
the  body  of  the  said  Nicholas  Batty,  giving  to  him  the  said 
Nicholas  Batty,  then  and  there,  with  the  fragments  afore- 
said, in  and  upon  divers  parts  of  the  body  of  him  the  said 
Nicholas  Batty,  divers  mortal  wounds  and  bruises,  of  which 
said  mortal  wounds  and  bruises  he  the  said  Nicholas  Batty, 
on  and  from  the  said  14th  day  of  January  aforesaid,  at 
Paris  aforesaid,  in  the  Empire  of  France  aforesaid,  of  the 
said  mortal  wounds  and  bruises,  did  die ;  and  that  the  said 
Antonio  Gomez  and  Carlo  Rudio  at  the  time  of  committing 
the  sud  last-mentioned  murder  at  Paris  aforesaid,  felo- 
niously, &c.  were  present,  aiding,  abetting,  helping,  com- 
forting, assisting  and  maintaining  the  said  Felice  Orsini  to 
kill  and  murder  the  said  Nicholas  Batty,  &c.,  and  that  so 
the  said  Felice  Orsini,  Antonio  Gomez  and  Carlo  Rudio 
feloniously,  &c.  did  kill  and  murder  the  said  Nicholas 
Batty;  and  that  the  said  Simon  Bernard,  before  the  said 
last-mentioned  murder  was  committed,  he  then  being  a 
subject  of  our  said  lady  the  Queen,  feloniously,  &c.  did 
incite,  &c.  the  said  Felice  Orsini,  &c.  the  said  last-men- 
tioned murder  in  manner  and  form  aforesaid  to  do  and 
commit,  against  the  form  of  the  statute,  &c.,  and  against 
the  peace  of  our  said  lady  the  Queen,  &c." 

The  fourth  count  alleged  "  That  the  said  Simon  Bernard, 
he  being  a  subject  of  our  said  lady  the  Queen,  at  Paris,  in 
the  Empire  of  France,  feloniously,  &c.  did  kill  and  murder 
the  said  Nicholas  Batty,  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our 
said  lady  the  Queen." 
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The  fifth  count  stated  that  the  person  murdered  was  "  a        1858. 
certain  person  whose  name  is  to  the  jurors  aforesaid  un- 
known,"  but  in  other  respects  was  in  the  same  words  pre- 
cisely as  the  fourth. 

Sir  jP.  Kelly,  A^-G.,  Macaulay,  WeUhy^  Bodkin  and 
Clerhy  for  the  Crown. 

Edwin  James,  Simony  Hawkins,  Sleigk,  Brewer  and 
Scohell  for  the  prisoner. 

The  prisoner  was  asked  by  the  clerk  of  the  Court 
whether  he  was  guilty  or  not  guilty,  and  replied  that  he 
had  been  advised  by  his  Counsel  that  this  Court  had  no 
jurisdiction  to  try  him  upon  this  indictment,  and  that  he 
declined  to  plead. 

Lord  Campbell,  C.  J. —If  the  prisoner  declines  to  plead, 
by  the  law  of  England  a  plea  of  ''not  guilty"  must  be 
entered  for  him  (a). 

The  prisoner  was  informed  that,  if  he  so  chose,  he  was 
entitled  to  the  privilege  of  being  tried  by  a  jury  composed 
of  half  aliens  and  half  foreigners,  but  elected  to  be  tried  by 
a  jury  of  Englishmen;  and  after  several  challenges  on 
behalf  of  both  the  Crown  and  the  prisoner,  a  jury  of  Eng- 
lishmen was  sworn. 

Upon  the  prisoner  declining  to  plead  as  above  stated, 
Edwin  James,  Q.  C,  his  senior  Counsel,  had  applied  to 
the  Court  to  have  the  special  commission  read,  upon  the 
ground  that,  although  it  had  been  read  at  the  opening  of 
the  commission  on  Friday,  the  prisoner  was  not  then  pre- 
sent ;  and  he  now  renewed  this  application. 

Lord  Campbell,  C.  J.,  inquired  whether  any  application 
on  behalf  of  the  prisoner  had  been  made  to  be  furnished 

(a)  7  &  8  Geo.  4,  e.  28,  s.  2.  victed ;  and  before  that  act,  would 

Under  the  old  statute,  12  Geo.  3,  have  incurred  the  judgment  of  peine 

&  20,  a  prisoner  under  such  cir-  forte  et  dure*    4  Black.  Cora,  by 

cumstancea  would  have  been  con-  Chitty,  p.  329,  n.  8. 

VOL.  I.  S                                                 F.F. 
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1858.  ^i^^  ^  ^^Py  ^^  it  9  ^^^9  o^  being  told  that  no  such  applica- 
tion had  been  made,  said  this  was  not  the  proper  time  for 
reading  it  It  had  already  been  read,  and  if  there  was  any- 
thing in  it  of  which  the  prisoner  could  take  advantage,  he 
would  have  the  benefit  of  it  at  a  future  time.  The  oiBcers 
of  the  Crown  would  no  doubt  permit  him  to  have  a  copy  of 
the  commission,  if  required. 

Sir  F.  Kelly,  A.-G.,  in  opening  the  case  for  the  prose- 
cution, and  in  adverting  to  the  questions  of  law  likely  to 
arise  in  the  course  of  this  inquiry,  said,  that  the  question 
might  be  raised  whether  the  prisoner  at  the  bar  be  a  subject 
of  the  Queen  within  the  meaning  of  9  Geo.  4,  c.  31,  and 
whether  the  murder  which  had  been  committed  in  Paris  be 
a  murder  the  accessory  to  which,  one  of  the  main  agents 
in  which,  was  punishable  under  this  act  (a). 

Per  Lord  Campbell,  C.  J. — Any  grave  and  important 
question  of  law  which  may  arise  during  the  trial  may  be 
reserved  for  the  decision  of  the  fifteen  Judges. 

It  appeared  from  the  evidence  of  the  first  four  witnesses 
called  for  the  prosecution,  that  on  the  evening  of  the  14th 
January,  when  the  Emperor  and  Empress  of  the  French 
arrived  at  the  Opera  House  in  the  Rue  Lepelletier,  Paris, 
the  street  being  full  of  people,  as  the  carriage  approached 
the  entrance  two  grenades  were  first  thrown  and  exploded, 
and  a  third  about  a  minute  afterwards;  that  Nicholas  Batty 
was  one  of  the  Gardes  de  Paris  on  duty  at  the  time,  and 
was  wounded  in  the  head  and  chest  by  the  explosion,  ana 
that  on  the  evening  of  the  15th  he  died,  his  death  being 
caused  by  the  wounds  he  had  received. 

A  medical  witness  being  examined,  who  had  been  charged 
by  the  Judge  of  Instruction  to  examine  all  who  were 
wounded  on  that  day,  and  those  who  have  died  since, 

Sir  F.  Kelly,  A.-G.,  asked  how  many  persons  were 
wounded. 

(a)   Vide  ante,  p.  241,  and  posij  p.  252. 
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E.  James  objected  that  evidence  of  the  death  or  wounds  ^  1858. 
of  other  persons  than  those  named  in  the  indictment  was 
inadmissible^  being  calculated  to  create  an  unfair  prejudice 
against  the  accused;  and  no  foundation  had  been  laid 
for  the  question  by  proving  that  the  persons  to  whom  it 
referred  were  wounded  at  the  same  time  as  the  subjects  of 
this  inquiry. 

Sir  F.  Kelly,  A.-G. — It  is  essential  to  put  the  question 
for  the  purpose  of  showing  the  character  of  the  grenades. 

Pollock,  C.  B.,  suggested  that  the  evidence  of  scientific 
witnesses  would  be  better  for  that  purpose,  as  it  would 
introduce  no  prejudice. 

Sir  jF.  Kelly ^  A.-G.— But  as  these  were  the  first  instru- 
ments of  the  kind  which  had  been  used,  if  the  proposed 
evidence  was  rejected,  it  might  be  objected  against  the  pro- 
secution, that  their  character  was  a  matter  of  speculation 
only,  whereas  the  witness  would  state  facts. 

Per  Curiam. — The  evidence  is  admissible. 

Sir  -F.  Kelly f  A.-G.,  afterwards  asked  the  witness,  were 
the  wounds  upon  those  persons  such  as  would  be  caused 
by  the  explosion  of  such  an  instrument  as  this  ?  [a  grenade.] 

E,  James  objected,  but  the  Court  allowed  the  question 
to  be  put. 

Bodkin,  for  the  Crown,  called  a  witness  to  prove  the 
manu&cture  of  the  grenades,  and  asked  the  name  of  the 
person  who  ordered  them.  . 

E.  James  objected  to  the  name  being  given.  The  original 
depositions  in  which  the  name  appeared  were  upon  a  charge 
of  conspiracy,  and  not  murder. 

Sir  F.  Kelly,  A.-G. — It  is  admissible  as  a  part  of  the 
transaction. 

Per  Curiam. — The  name  is  a  fact  in  the  case,  and  the 
question  may  be  put. 
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1858.  The  witness  then  stated  that  the  person  gave  his  name 

as  Thomas  Allsop,  and  described  him;  stating  that  the 
grenades  were  manufactured  from  wooden  models  furnished 
by  him ;  that  the  witness  saw  him  twice  only,  once  on  the 
15th  of  October^  and  again  on  the  23rd  November;  and 
that  on  the  last  occasion  the  witness  delivered  to  him  the 
grenades  and  nipples,  the  price  being  8/.  4fS, 

Before  the  evidence  had  made  it  appear  that  Allsop  and 
the  prisoner  had  been  in  any  way  connected  or  known  to 
each  other,  a  witness  named  Rogers  was  called  for  the  pro- 
secution, and  it  appeared  from  his  evidence  that  he  was  a 
Serjeant  in  the  police,  and  that  on  Sunday,  the  7th  of  March, 
and  after  the  prisoner  was  in  custody,  he  had  searched  a 
room  at  the  prisoner's  residence,  10,  Back  Place,  Bays- 
water,  and  found  there  certain  letters.  One  of  these  was 
in  the  handwriting  of  Allsop,  and  bore  a  memorandum  in 
the  handwriting  of  the  prisoner ;  and  on  the  3rd  April,  in 
the  ordinary  course  of  his  duty,  the  witness  made  a  report 
of  his  proceedings  on  the  7th  March  to  Sir  R.  Mayne. 

In  the  course  of  cross-examination  by  James,  the  witness 
said,  I  have  been  to  Wyld's  reading  rooms  in  Leicester 
Square.  I  have  never  gone  there  under  the  name  of 
Roper. 

J?.  James. — Did  you  go  there  as  a  spy  ? — I  went  by  the 
direction  of  the  Commissioners  of  Police  to  attend  a  public 
meeting  there.     There  is  a  debating  room  upstairs. 

E.  James. — What  did  you  go  there  for  ?— Witness.  To 
take  notice  of  who  were  there  and  what  was  said.  I  went 
in  private  clothes.  The  prisoner  was  in  the  chair.  They 
were  discussing  political  matters  in  French,  which  I  under- 
stand as  well  as  English.  The  subject  was,  the  difference 
between  democratic  government  and  imperialism. 

E.  James. — You  went  there  as  a  spy,  did  you  not  ? 

The  Attorney-General  objected  that  it  would  be  fitirer 
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to  the  prisoner,  as  well  as  to  those  who  sent  him,  to  ask        1858. 
what  were  his  instructions. 

E.  James. — What  were  your  instructions? — ^Witness.  To 
attend  the  meeting  and  report;  and  I  attended  and  reported 
that  a  number  of  persons  were  there,  and  that  the  prisoner 
was  in  the  chair.  I  went  the  next  time  on  the  following 
Monday. 

JE.  James.'-'As  a  spy? — ^Witness.  I  went  as  directed. 

Lord  Campbell,  C.  J. — You  bad  better  get  the  facts 
from  the  witness,  and  you  can  draw  any  inference  you 
please. 

JS.  «7ames.— It  is  a  plain  question,  and  I  submit  that  I 
may  ask  it 

Sir  F.  Kelh/j  A.-G.,  objected  to  it 

Lord  Campbell,  C.  J.,  after  consulting  with  the  other 
learned  Judges,  said, — The  question  being  objected  to,  I 
am  of  opinion  that  it  is  irregular;  not  on  the  ground  that 
the  witness  is  called  on  to  criminate  himself,  and  may  refuse 
to  answer^  but  on  the  ground  that  he  is  called  upon  to  draw 
an  inference  from  the  &cts.  It  will  be  open  to  Mr.  James 
to  denominate  the  witness  as  a  spy  hereafter  if  he  think  fit; 
but  I  am  of  opinion  that  he  cannot  ask  the  witness  ^^  Now, 
did  you  go  as  a  spy  ?'*  He  may  ask  under  what  directions 
he  went,  for  what  purpose  he  went,  what  he  did  when  he 
was  there,  what  report  he  afterwards  made  to  those  who 
employed  him;  and  those  facts  being  ascertained,  which 
indeed  are  now  ascertained,  he  may  apply  the  term  "  spy" 
if  he  pleases  to  the  person  who  so  acted.  But  I  am  of 
opinion  that  the  question  "  Then  you  went  as  a  spy,"  is  not 
regular,  and  that  it  cannot  be  properly  put 

It  appeared  upon  the  re-examination  of  this  witness  that, 
after  finding  the  letter  in  Allsop's  handwriting   at   the 
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1858.        regard  and  respect,  with  the  ofier  of  my  poor  services  at  all 
'^,  ^  "I  anil  my  dear  Doctor,  yours  fraternally^ 

BKENARD.  a  T    AlLSOP. 

"  May  this  new  year  see  the  first  instalment  of  justice  to 
the  peoples — the  dawn  of  life — true  life  to  humanity." 

At  the  close  of  the  case  for  the  Crown  the  following 
points  were  submitted  to  the  Court  to  be  reserved:*— 
1st.  That  the  prisoner  is  not  one  of  her  Majesty's  subjects 
within  the  meaning  of  the  9th  of  George  4,  c.  31,  s.  7. 
^d.  That  the  prisoner  was  not  an  accessory  before  the 
fact  to  any  murder  within  the  meaning  of  the  aforesaid 
statute.  3rd.  That  there  is  no  proof  of  any  murder  having 
been  committed  within  the  meaning  of  that  statute.  4th. 
That  the  murder  to  which  the  prisoner  is  charged  by  in- 
dictment to  have  been  accessory  before  the  fiaict  is  proved 
to  have  been  committed  by  aliens  upon  an  alien  within  the 
kingdom  of  France,  and  not  by  any  of  her  Majesty's  sub- 
jects or  upon  any  of  her  Majesty's  subjects.  5th.  That  no 
evidence  of  any  acts  done  by  the  prisoner  on  land  out  of 
the  united  kingdom  and  without  the  Queen's  dominions,  or 
of  any  act  done  by  any  person  in  pursuance  of  any  autho- 
rity from  him  on  land  out  of  the  united  kingdom  and 
without  the  Queen's  dominions,  was  properly  receivable  in 
evidence  on  this  trial.  6th.  That  the  principal  ofience  of 
murder  charged  in  the  first  three  counts  is  not  alleged  to 
have  been  committed  by  any  of  her  Majesty's  subjects. 
7th.  That  the  letter  of  the  1st  of  January,  1857,  signed 
"  T.  AUsop,"  was  improperly  received  in  evidence  against  the 
prisoner.  8th.  That  by  the  special  commission  this  Court 
is  only  authorized  to  inquire  into  and  to  try  the  prisoner 
on  the  charge  of  being  an  accessory  before  the  fact  to  a 
murder  committed  by  Orsini  and  others  upon  Nicholas 
Batty  and  a  person,  name  unknown,  and  that  it  has  no 
jurisdiction  to  try  the  prisoner  on  the  charge  of  wilful 
murder  as  principal.  9th.  That  the  fourth  and  fifth  counts, 
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which  charge  the  prisoner  as  a  principal,  set  forth  that  the         1858. 
alleged  murder  was  committed  in  Paris  out  of  the  Queen's 
dominions,  and  that  the  prisoner,  being  an  alien,  cannot 
be  tried  as  a  principal  for  an  offence  so  committed. 

Lord  Campbell,  C.  J. — There  appears  to  be  no  objec- 
tion to  reserving  any  of  those  point  except  the  seventh ;  but 
that  point,  as  you  must  be  aware,  was  argued  before  us, 
and  we  were  unanimously  of  opinion  that  the  letter  was 
admissible.  All  the  other  points  which  you  have  raised 
are  very  fit  indeed  for  the  consideration  of  the  fifteen 
Judges. 

No  witnesses  were  called  for  the  defence. 

Lord  Campbell,  C.  J.,  in  summing  up,  directed  the  jury, 
as  he  had  before  charged  the  grand  jury  (a),  on  the  ques- 
tion of  liability,  independently  of  the  points  reserved. 

Verdict,  not  guilty. 

(a)   Vide  ante,  p.  241. 


Sittings  at  Westminster,  coram  Lord  Campbell,  C.  J. 
HANDLEY  v.  STACEY. 

-|-  Trinity  Term, 

JLSSUE  out  of  Chancery,  '*  whether  the  paper  writing.  On  the  trial  of 
purporting  to  be  the  will  of  A.  B.,  was  or  was  not  his  will ;"  JhcTalidi^^of 
the  defendant  afiirraing  that  it  was.  *  devise,  the 

^  devisee  held 

Lord  Campbell,  C.  J.,  held  that  the  defendant  was  en-  t^^'^i^*  ^"^ 

begin. 

titled  to  begin  (i). 

Edwin  James,  Lush,  Gates,  and  Evans,  for  the  plaintiff. 
Shee,  Serjt.,  and  Needham,  for  the  defendant 

(6)  See  Martin  v.  Johnston,  ante,  p.  122. 
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TrinUy  Term. 

The  defend- 
ant's counsel 
stating,  after 
calling  and  ex- 
amining a  wit- 
ness, that  he 
had  given  ano- 
ther and  mate- 
rially different 
account  of  the 
transaction  to 
the  defendant's 
attorney,  the 
judge  allowed 
the  witness  to 
be  asked  if  they 
were  so,  and  to 
be  dealt  with 
as  adverse,  un- 
der the  C.  L.  P. 
Act,  1854,  s.  23, 
but  only  with 
a  view  to  dis- 
credit him 
generally,  and 
this  it  will  not 
do  if  it  is  not 
utterly  incon- 
sistent with 
his  sworn  evi- 
dence. 


FAULKNER  v.  BRINE  and  another. 
-olCTION  for  negligently  driving  against  the  plaintiff. 
Thomas^  Serjt,  for  the  plaintiff. 
SheCy  Serjt.,  for  the  defendant 

The  defendant's  carman  had  driven  through  a  narrow 
archway,  with  a  curb  or  footway  only  eighteen  inches  wide 
on  the  side  on  which  the  plaintiff  was  passing  with  a  chest 
of  drawers  on  his  back,  and  the  wheel  caught  him  or  the 
chest  of  drawers,  and  crushed  him  against  the  wall. 

The  plaintiff  was  called,  and  Shee,  Serjt,  asked  him,  on 
cross-examination,  if  he  had  not  stated  to  S.  that  the  acci- 
dent arose  from  his  own  fault     This  he  denied. 

Afterwards,  in  opening  the  defendant's  case,  Shee^  Serjt, 
stated  that  he  should  call  S.  to  prove  that  the  plaintiff  had 
given  an  account  of  the  accident  to  that  effect 

S.  was  called,  but  stated  the  account  which  the  plaintiff 
had  given  him  to  a  somewhat  different  effect,  and  added 
that  the  plaintiff  had  said  it  was  all  the  carman's  fault 

Thomas,  Serjt.,  having  cross-examined  the  witness,  and 
it  appeared  that  he  was  not  now,  but  had  been^  in  the  de- 
fendant's employ, 

Shee,  Serjt,  proposed  to  ask  as  to  the  account  which  he 
had  given  to  the  defendant's  attorney,  in  order  to  discredit 
or  contradict  the  account  which  he  had  now  given,  citing 
the  Common  Law  Procedure  Act,  1854,  s.  23, 

Thomas,  Serjt,  contended  that  this  could  not  be  done, 
unless  "  in  the  opinion  of  the  Judge  the  witness  proved 
adverse  to  the  party  calling  him,"  and  appealed  to  the 
Judge  if  this  appeared. 

Shee,  Serjt — It  may  not  at  present  appear  to  be  so ;  but 
I  desire  to  prove  that  it  is  so,  and  it  can  only  appear  how 
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it  is,  by  the  question  I  propose  to  ask ;  which  is  in  effect, 
whether  the  witness  did  not  give  a  totally  difierent  account 
of  the  matter  to  the  defendant's  attorney,  to  prove  which 
alone  I  called  him. 

Lord  Campbell,  C.  J. — The  defendant's  counsel  stating 
that,  I  will  allow  the  question  to  be  put ;  but  it  must  be 
understood  that  it  must  be  done  to  discredit  the  witness 
altogether,  and  not  merely  to  get  rid  of  part  of  his  testi- 
mony. If  that  which  is  suggested  shall  be  elicited  it  will 
show  that  he  is  not  trustworthy  at  all. 

SheCy  Serjt,  then  put  the  question  to  his  witness,  which 
was,  whether  he  had  not  stated  that  the  plaintiff  had  said 
to  him  that  the  accident  had  arisen  from  his  turning  in  a 
certain  way,  so  that  the  wheel  caught  his  shoulder.  The 
witness  admitted  that  he  had  done  so,  and  said  it  was  true ; 
but  it  was  not  put  to  him  whether  he  had  stated  that  the 
plaintiff  said  in  terms  it  was  his  own  &ult ;  and  the  state- 
ment he  admitted  was  consistent  with  that  which  he  had 
given  in  his  examination  in  chief. 

Lord  Campbell,  C.  J.,  left  the  case  to  the  jury  with  this 
direction,  that  even  although  the  plaintiff  might  have  been 
wanting  in  sense  or  judgment  in  the  perilous  situation  in 
which  he  was  placed,  yet  if,  in  the  first  instance,  the  danger 
arose  from  the  carman's  carelessness,  the  defendant  was 
liable  (a). 

Verdict  for  the  plaintiff)  150/. 

(a)  See  as  to  crosa-examination  diet,  under  s.  24,  SUtdden  v.  &r- 
on  a  teriiien  document  to  contra-     jeant,  pott. 


1858. 


Faulknbr 

V. 

Brinb 

and  Another. 
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1858. 


,7rhiitff  jTerwL 

The  plaintiff 
not  appearing 
in  a  qui  tarn 
action,  the  de- 
fendant enti- 
tled to  a  non- 
suit, 


Coram  Wtffhtman,  J. 

STOWELL  V.  BROWN. 

XHE  plaintiff  was  called  and  did  not  appear;  the  officer 
was  about  to  strike  out  the  cause. 

Huddleston  for  the  defendant — This  is  a  qui  tarn  action 
by  the  common  informer,  and  as  the  plaintiff  does  not  ap- 
pear I  am  entitled  to  have  a  nonsuit  entered. 

WiGHTMAN,  J. — I  believe  that  is  the  usual  practice. 

The  jury  was  then  sworn,  and  the  plaintiff  called. 

Nonsuit 


Coram  Hill,  J. 
JUSTICE  V.  ELSTOB. 

Action  for  goods  sold. 

Plea :  never  indebted. 

Shee,  Serjt,  anc|  Chamock,  for  the  plaintiff. 

Hawkins  and  Francis  for  the  defendant 

The  particulars  claimed  a  balance  of  281,  for  meat  sup- 
plied to  the  plaintiff. 

The  defendant,  a  Miss  Elstob,  kept  a  lodging-house,  at 
which  the  meat  had  been  delivered  in  the  years  1855  and 
1856,  and  where  her  uncle  and  aunt  also  resided.  The  plain- 
tiff stated,  that,  in  the  first  instance,  orders  had  been  given 

that  the  plain- 
tiff could  not  be  asked  what  the  uncle  said  to  the  plaintiff  on  that  occasion. 

Nor  could  the  plaintiff  be  asked  what  the  uncle  had  said,  nor  what  the  servants  at  the 
house  said  on  occasions  when  applications  were  made  on  the  part  of  the  plaintiff  for  money. 
But  evidence  admitted  that  the  defendant  had  been  sued  on  the  bill. 

In  such  an  action  evidence  admitted  on  the  part  of  the  plaintiff  to  show  that  the  de- 
fendant, and  not  her  uncle,  was  rated  as  occupier  of  the  house. 

Qiutre,  whether  a  rate  book  is  ''a  public  document,"  within  the  14  &  15  Vict  c.  99,  so  as 
to  admit  of  proof  by  means  of  a  copy  not  certificated,  but  verified  by  a  witness  who  has 
made  it  But  in  the  absence  of  any  regular  evidence  of  the  contents  of  it,  a  rate-collector 
cannot  be  asked  to  say  whether  the  defendant's  name  was  on  the  rate,  though  he  might  be 
asked  whether  he  had  applied  to  her  for  it. 


Trinity  Term, 
In  an  action 
for  goods  sold, 
the  question 
being  whether 
the  credit  was 
ffiven  to  the 
defendant  or 
her  uncle,  who 
lived  in  the 
same  house, 
and  who  had 
brought  the 
plaintiff  on  one 
occasion  a  bill 
of  exchange 
for  the  sum 
due  on  ac- 
count:— Held, 
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by  the  defendant ;  but  subsequently  the  boy  called  at  the  1858. 
house  for  orders,  and  sometimes  the  uncle  or  aunt  called  at 
the  shop.  There  was  a  "pass-book,"  in  which  the  deli- 
veries were  entered,  and  the  heading  of  which  was  "  Mrs. 
Elstob  ;"  but  the  book  was  kept  by  the  plaintiflTs  daughter, 
who  was  examined,  and  stated  that  this  was  by  mistake. 
In  1856  the  plaintiff  applied  for  money,  his  boy  calling  at 
the  house  in  the  first  instance. 

SheCy  Serjt.,  proposed  to  ask  what  answer  the  servant 
gave,  but — 

Hawkins  objected ;  and — 

Hill,  J.,  disallowed  the  question. 

The  uncle  afterwards  brought  a  bill  of  exchange  to  the 
plaintiff  for  a  portion  of  the  amount  due. 

8hee^  Serjt.,  asked  what  the  uncle  said  (a),  but — 

Hawhins  objected ;  and — 

Hill,  J.,  disallowed  the  question. 

The  plaintiff's  attorney  was  called  to  prove  that  he  had 
sued  the  defendant  on  this  bill. 

Hawkins  objected,  that  this  was  irrelevant  to  the  ques- 
tion of  liability  for  the  goods. 

8ed  per  Hill,  J. — It  is  the  bill  proved  to  have  been 
given  for  a  portion  of  this  very  demand. 

It  was  then  proposed  to  put  in  the  writ,  but— 

Hawkins  objected,  that  the  copy  served  alone  was  evi- 
dence against  the  defendant ;  and — 

Hill,  J.,  so  ruled. 

Shee^  Serjt.,  pointed  out  that  the  writ  bore  an  indorse- 
ment of  service  on  the  defendant  according  to  the  Common 
Law  Procedure  Act,  1852,  s.  15. 

(a)  At  a  former  trial  of  the  aame      tiff  set  aaide  on  the  ground  of  im- 
caae  the  queetion   had   been  al-      proper  adminioD  of  endence. 
lowed,  and  a  verdict  for  the  plain- 
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1858.  Sed  per  Hill,  J. — That  does  not  make  evidence  against 

the  defendant     Her  cLcknowledgment  of  service  v^ould  be 
sufficient. 

The  proof  failing  as  to  this  the  evidence  was  rejected. 

Shecy  Serjt,  on  the  part  of  the  plaintiff^  called  a  rate- 
collector  to  prove  that  the  defendant  was  rated  to  the  relief 
of  the  poor^  and  then  proposed  that  he  should  prove  it  by 
a  copy  he  had  prepared  and  now  produced. 

Hawkins  objected  that  the  rate-book  should  be  pro- 
duced. 

Shee,  Serjt. — It  is  a  public  document,  admitting  evidence 
by  copy,  at  all  events  under  the  14  &  15  Vict.  c.  99. 

Hill,  J.,  inclined  to  that  opinion  (a),  but 

SheCy  Serjt,  proposed  to  prove  the  receipts  for  the  rates, 
given  to  the  defendant,  for  which  purpose  he  proved  a 
notice  to  produce  ^'  her  receipts  for  rent  and  taxes." 

Hawkins  objected,  that  the  notice  was  not  sufficient,  as 
it  did  not  include  *^  rates." 

Hill,  J. — No  doubt  it  does  not  strictly,  but  the  de- 
fendant cannot  have  been  misled,  and  the  description  is 
sufficient  in  a  notice  to  produce  (A). 

The  receipts  were  produced,  but  — 

Shee^  Serjt,  declined  to  use  them,  and  asked  the  witness 
if  he  had  not  applied  to  the  defendant  for  the  rates,  and 
what  answer  she  had  given  to  the  application,  to  which  he 
replied,  that  she  had  promised  to  pay  them. 

Hill,  J. — That  is  sufficient  pnmayoct^  evidence  (c). 

Hawkins  then  cross-examined  the  witness  as  to  whether 

(a)    But    the    point    was    not  (h)  Graham  v.  Oldis^poit,  ^.262, 

preaaed,  and  Bath  v.  Sutton,  ante,  (c)  See  Darby  v.  Ouatley,  25  L. 

p.  152,  was  not  cited,  where  the  J.,  Exch.  227;  Dorrttt  v.  Meus, 

registry  of  a  bill  of  sale  was  held  23  L.  J.,  C.  P.  221 ;  In  re  Hall,  22 

a  *<  public  document"  within  the  L.  J.,  Ch.  177;  Doe  d.  Arundel  y. 

act.  Fowler,  19  L.  J.,  Q.  B.  151. 
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he  had  not  given  receipts  for  the  rates  to  Mrs.  Elstob ;  and  1858. 
when  he  denied  that  he  had  done  so,  produced  two  yellow 
receipts,  which  it  appeared  were  made  out  in  the  name  of 
"Mrs.  Elstob"  in  1857,  and  signed  by  the  witness;  and 
when  he  stated  that  they  must  have  been  filled  up  by  mis- 
take, and  not  by  him,  was  proceeding  to  ask  questions  upon 
them  to  show  that  they  were  issued  by  him. 

Sed  per  Hill,  J. — You  cannot  cross-examine  further 
upon  those  documents  unless  you  put  them  in. 

They  were  accordingly  put  in. 

Hill,  J.  (to  the  jury). — Did  the  plaintiff  give  credit  to, 
and  contract  with,  the  defendants  (a)  ? 

Verdict  for  the  plaintiff. 

(a)  See  Faldo  ▼.  Griffin,  ante,  147 ;  Atte  v.  Montague  and  Whitfield 
V.  Moojen,  post. 


Coram  Cockbum,  C  J. 
GATES  V.  INDERMAUR. 

fY\  Trimtff  Term, 

XHE  first  count  stated  that  the  defendant  was  employed  Mere  delay  in 

by  the  plaintiff  as  his  attorney  in  an  action  against  one  IJJ"gh^^n*to*' 

C.  P.,  and  was  guilty  of  delay  in  bringing  the  action,  and  !»»^e  resulted 

also  in  showing  cause  against  a  summons  by  C.  P.  to  stay  will  not  sua. 

proceedings  on  certain  terms.     The  second  count  stated  against  the  at- 

that  he  was  employed  to  sue  one  E.  P.,  and  was  guilty  of  \?^^y  ^^  "®K- 

iiHencei  espe' 

delay  in  commencing  the  action  and  negligence  in  conduct-  cially  if  he 
ing  it,  whereby  the  debt  was  lost  suppose  that 

The  third  count  stated  that  he  was  employed  to  sue  one  JJ'oJa  be"fruit- 

J.  A.,  but  was  guilty  of  delay  and  negligence,  whereby  the  ]^^  (except 

for  collateral 

plaintiff  recovered  less  than  he  otherwise  might  have  done,   purposes);  and 

Pleas :  the  general  issue  and  denial  of  the  breach  ;  and  Justified^by  the 

leave  and  licence.  *dWce  of  coun- 

sel  in  acting 
contrary  to  his  client's  wish  in  the  conduct  of  the  case. 
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1858.  Overend  and  Pearce  for  the  plaintiff. 

Catu  Lush  and  J.  Brown  for  the  defendant 


V. 


Indbrmaur.  The  plaintiff's  evidence  was,  that  he  had  given  a  letter  of 
licence  to  E.  P.,  revocable  by  failure  in  payment  of  any  in- 
stalmenty  and  in  de&ult  being  made  on  the  20th  May,  1854, 
instructed  the  defendant  to  sue  him.  But  a  difficulty 
arising  as  to  service,  and  counsel's  opinion  was  taken  as  to 
whether  substituted  service  would  be  allowed,  and  the  writ 
was  not  issued  until  the  27th  June,  nor  served  until  such 
a  time  that  an  appearance  was  not  entered  until  October. 

Nothing  had  been  nor  could  be  obtained  from  £.  P. 
C.  P.  was  security  for  E.  P.,  and  on  his  making  a  defitult 
on  the  10th  November,  1856,  the  plaintiff  directed  the  de- 
fendant to  sue  him,  but  the  writ  did  not  issue  till  the  22nd. 
On  the  20th  December  a  summons  was  taken  out  to  stay 
proceedings,  and  C.  P.  made  an  affidavit,  in  answer  to 
which  the  plaintiff  desired  a  number  of  letters  to  be  set 
out  in  an  affidavit ;  which  counsel  (to  whom  the  matter  was 
referred)  declined  to  insert,  deeming  them  utterly  irre- 
levant    The  order  to  stay  was  made. 

In  September,  1856,  the  plaintiff  gave  instructions  to  sue 
C.  P.'s  clerk.  A.,  for  slander  (arising  out  of  the  other  trans- 
actions) ;  the  writ  issued  on  the  31st  October;  the  appear- 
ance was  on  the  7th  November;  no  further  proceedings 
were  taken  by  the  defendant,  who  ceased  to  be  the  plain- 
tiff's attorney  in  April,  1857.  Another  attorney  had  carried 
on  the  action  ;  got  judgment  by  default,  and  20/.  damages 
paid  by  consent 

The  plaintiff  swore  that  he  had  not  desired  the  actions 
to  be  delayed,  but  it  was  consistent  with  the  evidence  that 
the  defendant  might  have  supposed  it  was  of  no  use  to  sue 
E.  P. ;  and  that  as  to  the  action  against  A.,  it  was  not 
desirable  to  proceed  with  it. 

And  there  was  a  great  deal  of  cross-examination  to  show 
that  the  real  object  of  the  proceedings  was,  by  fear  of 
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exposure,  to  drive  C.  P.  to  pay  the  debts  of  E.  P.  more 
quickly  than  by  the  letter  of  licence  he  was  bound  to  do. 

CocKBURN,  C.  J. — There  is  no  case  on  either  of  the 
counts.  It  is  not  shown  that  any  damage  arose  from  the 
delay.  As  to  the  non-insertion  of  the  letters,  it  was  under 
the  advice  of  counsel  (a). 

Nonsuit. 

(a)  See  Andrewt  ?.  Uatciey,  26  L.  J.,  Exch.  323. 


1858. 


Coram  Crowder^  J, 
JONES  V.  WINT. 

Action  for  work  done. 

Pleas :  never  indebted  and  payment 

The  particulars  claimed  a  balance  of  174Z.  on  an  account 
for  work  done  in  the  repairs  of  certain  houses. 

Zush  and  Tompson  Chitty  for  the  plaintiff. 

Ballantine,  Serjt.,  and  Hance,  for  the  defendant. 

The  houses  belonged  to  one  Morley,  and  the  defendant 
was  known  to  be  his  attorney.  Morley  desired  to  mortgage 
them,  but  the  mortgagee  required  repairs. 

The  defendant  ordered  the  plaintiff  to  do  the  work,  and 
their  evidence  was  contradictory  as  to  whether  Morley  also 
had  communication  with  the  plaintiff.  But  the  account  was 
made  out  and  delivered  to  the  defendant  in  August,  1856. 
Soon  after,  Morley  accepted  bills  for  the  amount,  to  one  or 
two  of  which  the  defendant  was  a  party.  On  these  bills 
the  plaintiff  had  sued  Morley  and  recovered  judgment,  but 
Morley  was  insolvent,  and  the  judgments  were  unsatisfied. 
Letters  which  had  passed  between  the  plaintiff  and  defend- 
ant were  put  in,  which  were  capable  of  being  construed  so 
as  to  be  consistent  either  with  the  view  that  the  defendant 

VOL.  I.  T  F.F. 


Trimiy  Term, 

The  attorney 
for  the  owner 
of  houses  held 
liable  for  re- 
pairs, having 
ordered  the 
work  to  be 
done,  and  re- 
ceived, with- 
out objection, 
an  account 
made  out  to 
himself,  al- 
though the 
owner  had 
given  bills  oo 
which  the 
plaintiff  had 
recovered 
judgment 
against  him. 


CASES  AT  THE 


1858. 


had  acted  as  principal  or  agent    There  had  been  no  de- 
mand on  him  as  debtor  until  October^  1857. 

CR0WDER9  J.,  left  the  case  to  the  jury  upon  the  contra- 
dictory evidence,  but  with  stroi^  observations  to  the  eflfect 
thaty  were  it  not  for  the  aecoani  which  had  been  made  out 
and  sent  to  the  defendant,  there  would  be  nothing  aiJidt^ 
puted  to  turn  the  balance  of  evidence  against  the  defendant 

Verdict  for  the  plaintiff. 

Hance  applied  to  stay  execution  for  the  purpose  of 
moving  to  reduce  the  damages,  the  plaintiff  having  reco- 
vered judgment  against  Morley  on  the  bills. 

Sedper  Crowder,  tfc — If  that  would  be  any  legal  answer 
to  the  action  it  should  have  been  pleaded.  But  it  must 
now  be  taken  that  the  defendant  was  the  debtor,  and  that 
the  bills  given  by  Morley  were'  only  by  way  of  collateral 
security. 


Trinity  Term, 

A  notice  to 
produce  held 
sufficient,  ai 
the  defendant 
could  not  have 
been  deceived. 
The  plea  not 
guilty  by  sta- 
tute, puts  in 
issue  a  trespass 
or  act  com- 
plained of,  and 
the  plaintiff 
failing  to  prove 
it,  an  adjourn- 
ment applied 
for  under  the 
C.  L.  P.  Act, 
1854,8.  19, 
was  refused. 


GRAHAM  V.  OLDIS. 

1.RESPASS,  in  expelling  and  keeping  the  plaintiff  ex- 
pelled from  a  house. 

Plea:  not  guilty  by  statute  19  Geo.  S. 

Dighy  Seymour  for  the  plaintiff. 

Powell  for  the  defendant 

The  plaintiff  being  called  proved  an  agreement  with  de- 
fendant in  September ^  1855. 

Seymour  then  proved  a  notice  to  produce  ^'an  agreement 
bearing  date  the  12th  December y  1855,  made  between  the 
plaintiff  and  the  defendant,  whereby  the  defendant  agreed 
to  let,  and  the  plaintiff  to  take,  the  house  and  premises 
No.  2,  ftc."  [describing  them],  and  he  then  called  for  the 
agreement. 
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Powell  objected  that  he  was  not  called  upon  under  this         1858. 
notice  to  produce  an  agreement  dated  in  September,  '^'^ 

Sedper  Crowder,  J. — The  premises  are  described,  and  *'• 

it  is  impossible  that  the  defendant  could  have  been  misled. 

Powell  did  not  produce  the  agreement,  and 

Seymour  examined  the  plaintiff  as  to  its  terms,  whence  it 
appeared  that  it  amounted  to  a  tenancy  from  year  to  year. 

It  appeared  that  the  plaintiff  in  1857  had  gone  away, 
leaving  arrears  of  rent  owing  and  nothing  to  distrain  upon, 
and  had  nevertheless  refused  to  give  up  the  premises. 
There  had  been  no  notice  to  quit. 

There  was  no  evidence  to  connect  the  defendant  with  the 
act  of  expulsion  (a). 

Powell  applied  for  a  nonsuit. 

Dighy  Seymour.—The  plea  "  not  guilty  by  statute"  only 
allows  the  defendant  to  give  in  evidence  the  "special 
matter,"  ie.  the  matter  which  but  for  the  statute  would  re- 
quire to  be  specially  pleaded,  and  which  confessed  and 
avoided  the  trespass. 

Potcell,  contrd. — That  would  be  to  put  a  party  pleading 
under  the  statute  in  a  worse  position  than  he  would  be  in  if 
he  pleaded,  as  he  might  do,  not  guilty,  and  a  special  plea. 

Crowder,  J. — No  one  ever  heard  of  two  pleas  of  not 
guilty  on  the  record,  and  yet  the  defendant  always  is 
allowed  in  such  actions  to  put  the  plaintiff  to  the  proof  of 
the  trespass. 

Dighy  Seymour  then  applied  for  an  adjournment  of  the 
trial  (ft),*  under  the  Common  Law  Procedure  Act,  1854, 
s.  19. 

Sedper  Crowder,  J. — There  is  no  ground  for  it     You 

were  bound  to  be  ready  to  prove  your  case.     There  must 

be  a 

Nonsuit. 

(a)  See  Moon  v.  Drinkwaler,  (b)    Vide    Cahill    v.    Dawson, 

ante,  p.  134.  pott, 

t2 
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ASTE  V.  MONTAGUE. 

Trinity  Term.       . 

A  gentleman     -A.CTION  for  corn,  hay,  straw,  &c.,  to  the  amount  of 
corn  ordered'    106i,  supplied  between  July,  1857,  and  February,  1858. 

in  his  name  by        pj^^ .   ^^^^^  indebted, 
a  livery-stable 

had'bcen  his         Knowles  and  G.  Denman  for  the  plaintiff. 

coach  man » and 

continued  to  Shee,  Seijt,  and  C  Pollock,  for  the  defendant. 

wear  his  livery, 

not  having  »pjjg  defendant  for  some  years  had  a  coachman  in  his 

given  notice  to  «' 

the  plaintiff  of  employ  named  Hascall,  who  used  to  order  corn,  &c.  of  the 

mem^eing'at    plaintiff,  to  the  amount  of  about  30/.  in  the  course  of  a  half- 
an  end. 

In  February,  1856,  the  defendant  let  his  stables  to  Has- 
call, who  set  up  in  business  there  on  his  own  account  as  a 
livery-stable  keeper,  and  took  the  defendant's  horses  at 
21.  6s.  a  week.  The  defendant,  who  had  paid  half-yearly, 
paid  an  account  in  November,  1856,  which  included  items 
ordered  up  to  April  in  that  year.  After  that  month  there 
was  a  discontinuance  of  dealing  with  the  plaintiff  until  July, 
1857,  when  the  supplies  commenced  for  which  this  action 
was  brought,  as  to  which  all  the  orders  had  been  given 
without  the  defendant's  knowledge  by  Hascall  during  a 
period  of  eight  months,  and  they  had  been  duly  entered  to 
the  defendant.  It  appeared  that  when  Hascall  took  the  pre- 
mises his  name  was  put  up  as  "  livery-stable  keeper,"  and 
that  one  or  two  of  the  plaintiff's  men  were  aware  of  this, 
but  it  did  not  appear  that  the  plaintiff  or  his  foreman  had 
been  made  aware  of  it,  and  Hascall  still  went  about#in  the 
defendant's  livery  as  before. 

In  September  an  account  was  sent  to  the  defendant  made 
out  to  him,  which  he  had  handed  to  Hascall,  who  said  it 
was  "  a  mistake,**  and  promised  to  have  it  set  right  But 
the  defendant  did  not  even  then  give  any  notice  to  the 
plaintiff,  who  continued  to  supply  com,  &c.  on  Hascall's 
orders,  and  to  enter  them  to  the  defendant,  until  the  end  of. 
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January,  1858,  when  the  Christmas  account  was  sent  in,        1858 
and  Hascall  soon  after  absconded. 

Knowles  cited  Rimmell  ▼.  Sampayo  (a);  and 

Pollock,  C.  B.  (to  the  jury). — It  was  the  duty  of  the 
defendant  to  give  notice  to  the  plaintiff  that  his  employment 
of  Hascall  had  ceased,  instead  of  which  he  allowed  him  to 
continue  to  appear  in  his  livery  as  if  in  the  same  capacity, 
and  never  countermanded  his  authority. 

Verdict  for  plaintiff. 
(a)  1  Car.  &  P.  254. 


Coram  Polloch,  C.  B. 
ABDOOLAH  v.  THE  RAJAH  OF  COORG. 

—^  THfdty  Tertu 

X/ECLARATION  on  articles  of  agreement  under  seal,  in  an  action 
whereby  the  plaintiff  was  to  serve  the  defendant  as  inter-  gu^m.Ma'sS- 
preter  and  translator,  &c.,  at  a  certain  salary  per  month ;  |?Jj'*btoi^nff " 
provided  that  if  the  defendant's  pension  of  100/.  a  month  the  restoration 
should  be  recovered  through  the  exertions  of  the  plaintiff,  from  the  East 
the  defendant  would  pay  him  500/.  ^^f^^  fh°";ffl- 

Averment :  that  the  plaintiff  served  for  six  months,  and  ci*^  ]f "«'  o^ 

^  .the  directors 

that  the  defendant  had  dismissed  him  without  notice;  all  announcing  the 

things. had  happened  to  entitle  him  to  the  500/.:  breach,  being* hown 

non-payment  of  the  salary  or  of  the  stipulated  reward.  existed  of  "the 

Pleas:   as  to  the  salary,  payment  into  Court;   and  as  transaction, 

,        ^-,- -  ,1  .  1   and  that  the 

to  the  500/.,  a  traverse  that  the  pension  was  recovered  leuer  formed 

through  the  exertions  of  the  plaintiff.  cord**?f1S  wm 

Knowles  and  Davison  for  the  plaintiff.  Sendee  of  *the^*" 

Whaieley  and  Chray  for  the  defendant.  being  shown 

that  the  plain- 
tiff composed  all  the  defendant's  leUers  to  the  Company  on  the  subject,  and  it  not  appearing 
that  any  other  means  had  been  used  to  obuin  the  pension  except  those  which  the  plaintiff 
had  employedi  this  was  held  not  sufficient  evidence  that  he  had  obtained  it,  until  aided  by  an 
admission  of  the  plaintiff  to  that  effect. 
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1858.  The  plaintiff's  daim  as  to  salary  being  satisfied  by  the 

^^^^^      sum   paid  into  Court,  the  question  was  only  as   to  die 

AftPOOLAH 

«.  500i     The  plaintiff  had  entered  into  the  defendant's  ser- 

''^**  Cuoio?  *^'  vice  on  the  1st  March,  1856,  and  continued  in  it  until  Sep- 
tember, 1856.  A  letter  from  the  Court  of  Directors  of  the 
East  India  Company  to  the  defendant,  dated  12th  Sep- 
tember, 1856,  and  restoring  his  pension,  was  put  in ;  evi- 
dence being  given  by  an  officer  of  the  Company  that  no 
minute  was  made  of  such  a  matter,  but  that  the  draft  letter 
went  to  the  Board  of  Control,  and  when  approved  was 
itself  the  record  of  the  transaction. 

To  prove  that  the  restoration  was  owing  to  the  exertions 
of  the  plaintiff  it  was  shown  that  he  composed  all  the  letters 
which  were  written  in  the  Rajah*s  name  to  the  Company 
upon  the  subject  No  other  means  being  taken  for  obtain- 
ing the  object,  except  certain  interviews  with  peers  and* 
members  of  Parliament  to  induce  them  to  bring  the  matter 
before  the  legislature  unless  justice  was  done ;  and  evidence 
was  ofiered  to  show  that  these  interviews  had  been  procured 
by  the  plaintiff's  agency. 

Sed  per  Pollock,  C.  B. — That  would  not  be  material 
even  if  admissible ;  for  the  restoration  of  the  pension  must 
have  been  procured  from  the  East  India  Coippany,  and  it 
does  not  appear  that  the  personages  referred  to  had  any 
connection  with  the  Company,  or  that  influence  upon  them 
had  any  proper  or  legitimate  effect  in  promoting  the  object 

Evidence  was,  however,  received  of  interviews  applied 
for  or  obtained  with  Mr.  V.  Smith,  President  of  the  Board 
of  Control,  and  other  ministers ;  but  no  member,  nor  any 
member  of  the  Court  of  Directors,  was  called. 

Sed  per  Pollock,  C.  B. — It  will  be  difficult  for  the 
plaintiff  to  sustain  the  issue  which  is  upon  hin),  viz.,  that 
the  restoration  of  the  pension  (£.  e.  by  the  Company)  was 
obtained  by  his  exertions,  without  the  evidence  of  some  of 
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the  directorsy  who  alone  can  know  on  what  grounds  or  for        1856. 
what  reasons  they  consented  to  the  step  (a). 

KnowleSt  for  the  plaintiff,  submitted  that  it  was  enough  ^^^  r^^h  of 
to  prove  that  the  exertions  of  the  plaintiff  and  the  ultimate       Cooao. 
attainment  of  the  object,  and  that  this,  at  all  events,  with 
some  evidence  that  no  other  means  has  been  used  than 
those  which  he  employed,  would  be  su£Scient  to  show  that  - 
the  result  was  owing  to  his  exertions. 

Pollock,  C.  B.,  thought  otherwise:  whereupon  Knowles 
ofifered  to  prove  admissions  by  the  defendant  himself  that 
the  result  was  owing  to  the  plaintiff's  exertions. 

This  evidence  was  given,  and  completed  the  plaintiff's 
case. 

WhtUeley  applied  for  a  nonsuit;  but  Pollock,  C.  B., 
held  that  there  was  now  sufficient  evidence  to  go  to  the 
jury:  whereupon  WhateUy  made  an  ofier,  which  was  ac- 
cepted, and 

A  juror  was  withdrawn. 

(a)  S«e  the  analogous  caaa  of  a  (when  laid  af  special  damage),  by 

reward  offered  for  the  apprehen-  calling  the  customers  themselves, 

sion  of  an  offender,   Thatcher  v.  King  y.  WatU^  8  C.  &  P.  614; 

England,  8  C.  B.  254.    And  see  Bameit  v.  Allen,  ante,  p.  125. 
as  to  proving  the  loss  of  customers 


SMITH  AND  ANOTHER  V.  OSBORN. 

JxLONEY  had  and  received.     The  plaintiffi  were  assig-  A  letter  allowed 

nees  of  one  FoUett  which^had  been 

Pleas:  the  general  issue,  and  denial  that  the  plaintiffs  fa^t'to'be "'" 
were  assignees.  posted,  without 

any  direct  evi- 
dence that  it 
had  been  posted  or  received ;  it  bein^  shown  that  at  the  time  at  which,  if  posted,  it  would 
have  arrived,  a  letter  did  reach  the  house  to  which  it  had  been  addressed.  Evidence  that  the 
defendant  in  an  action  by  assignees  was  aware  that  the  bankrupt  had  left  his  home  and 
place  of  business  in  difficulties,  and  contrary  to  the  rules  of  his  employment  as  postmaster, 
and  had  not  returned,  held  evidence  of  defendant's  knowledge  of  an  act  of  bankruptcy,  by 
absenting  with  intent  to  delay  and  defeat  creditors. 


V. 
OSBORN. 
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1858.  Edwin  James  and  Henry  James  for  the  plaintiffs. 

Smith  Atherton  and  Brett  for  the  defendant 

The  defendant  had  sold  his  bookselling  business  and 
stock,  at  Bognor,  to  the  bankrupt  in  February,  1856, 
taking  a  warrant  of  attorney  as  security  for  1,000/.,  under 
which  the  sheriff  had  seized,  and  sold  on  the  18th  No- 
vember, 1857.  To  prove  that  this  was  after  notice  of  an 
act  of  bankruptcy,  E.  James  called  a  witness  to  prove  a 
letter,  that  on  the  10th  November  the  bankrupt  Follett, 
who  was  postmaster  at  Bognor,  had  obtained  leave  of  ab- 
sence for  that  day  (there  being  a  rule  that  he  should  not  be 
absent  at  night),  but  had  not  returned ;  that  the  defendant 
went  to  London  to  look  after  him ;  and  that  on  Saturday, 
the  16th  November,  the  witness  wrote  a  letter  to  him,  and 
gave  it  to  a  servant  to  be  posted  at  Bognor,  addressed  to 
him  at  a  house  in  Burton  Street,  London,  where  he  stayed. 
The  person  who  occupied  that  house  was  called,  and  stated 
that  a  letter  arrived  on  the  Monday  morning  at  the  house, 
and  that  the  defendant  had  not  then  left,  but  he  left  London 
on  that  day ;  and  the  witness  could  not,  of  his  own  know- 
ledge, say  positively  whether  the  defendant  had  received 
the  letter.  The  writer  of  it  was  then  recalled,  and  after 
proof  of  notice  to  produce  it,  it  was  proposed  to  ask  the 
contents. 

Atherton  objected  that  sufficient  evidence  had  not  been 
given  to  let  in  secondary  evidence.  * 

8ed  per  Pollock,  C.  B. — The  presumption  is  that  the 
defendant  received  the  letter,  as  it  is  probable  that  he  would 
not  leave  London  until  he  inquired  whether  the  morning's 
post  had  brought  him  any  letters. 

The  writer  of  the  letter  was  then  recalled,  and  stated 
that  its  effect  was  to  beg  the  defendant  to  come  home  im- 
mediately, and  to  bring  the  sheriff^s  officer  with  him. 

A  letter  of  the  defendant's  was  put  in,  which  alluded  to 
Follett  as  having  "  absconded."     And  it  was  proved  that 


SITTINGS,  21  VICT. 


there  was  a  deficiency  in  FoUett's  accounts  as  postmaster;        1858. 

that  defendant  had  been  told  this;   that  Follett  did  not       TP^^'^'^ 

'  Smith 

return  to  Bognor ;  and  that  the  defendant  could  not  find    and  Another 
him;   but  that  the  defendant  returned  on  the  18th  No-      osborn. 
vember,  when  he  put  the  sheriff  in. 

The  act  of  bankruptcy  alleged  was  an  absenting  with 
intent  to  delay  and  defeat  creditors. 

Atherton  objected  that  the  evidence  was  insufficient  to 
show  the  defendant's  knowledge  of  the  intent. 

Bed  per  Pollock,  C.  B. — The  evidence  is  quite  suffi- 
cient 

Verdict  for  the  plaintiffs. 


JENNER  V.  HILL. 

jfLCTION  for  board  and  lodging,  and  necessaries  supplied 
to  the  wife  of  the  defendant 
Plea:  the  general  issue. 

Power  and  T.  Chitty  for  the  plaintiff. 

Edwin  James  and  JDiffby  Seymour  for  the  defendant 

The  defendant  had  taken  his  wife  down  to  a  seaport 
town,  and  left  her  there,  he  going  abroad,  not  intending  to 
return  to  her,  but  of  which  she  was  not  aware.  She  went, 
with  her  children,  to  board  and  lodge  with  the  plaintifi^ 
paid  him  on  account  the  sum  of  20L  (which  was  all  that 
her  husband  had  left  her),  and  then  (the  plaintiff  being 
awaxe  that  she  was  married)  obtained  a  continuance  of  the 
board  on  credit.  When  the  defendant  was  applied  to  by 
the  plaintiff  he  wrote  to  him,  "  make  no  pajrments  on  my 
account ;"  but  ultimately  sent  down  a  young  person,  a  rela- 
tion, to  supersede  the  necessity  of  a  servant  for  his  wife. 
This  was  relied  upon  as  a  ratification. 

The  defendant  was  called,  and  stated  that  he  had  con- 
templated a  separation,  and  letters  firom  his  wife  were  put 
in,  indicating  a  willingness  to  consent  to  it. 


Where  a  hus- 
band had  taken 
his  wife  to  a 
particular  place 
and  left  her 
there,  with  an 
intention  on  his 
part  of  not  re- 
turning to  her, 
of  which  she 
was  not  aware, 
and  she,  not 
havinff  been 
furnished  with 
funds,  had 
gone  into  debt 
with  the  plain^ 
tiff  for  lodging 
and  board;  and 
the  defendant, 
after  being  ap- 
plied CO  by  the 
plaintiff,  wrote 
to  him  in  such 
a  way  as  to 
imply  acqui- 
escence in  her 
continuing 
there,  these 
circumstances 
were  left  to  the 
jury  as  evi- 
dence of  liabi- 
lity. 
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1856.  PoLLOCi^y  C  B. — ^Tfae  Biere  desertion  of  the  wife  will  not 

Jbnmbii       P^^  ^^  *  ''*f^*  ^  ^^^  ^®^  husband,  even  for  necessaries, 
••  where  she  b  living  apart  from  him.     Her  remedy  may  be 

an  application  to  a  magistrate.  But  in  this  case  there  are 
circumstances  wherefrom  the  jury  may  infer  an  acquiescence 
on  the  defendant's  part  in  bis  wife's  being  boarded  by  the 
plaintiff,  and  an  implied  recognition  or  ratification  of  the 
authority  she  had  assumed  to  pledge  his  credit  (a). 

Verdict  for  the  plaintiff, 
(a)  See  Johman  ▼.  Sumner ^  27  L.  J.,  Exch. 


BIRCH  V.  RIDGWAY. 

Trtuitif  ZcfM.        . 

In  an  action  on  A.CTION  On  a  bill  of  exchange  for  925L,  drawn  by  one 
change,  the  ao-  Woolcott  pn,  and  aU?g^d  to  have  been  accepted  by,  the 
SSlJn?  defendant 

leged  to  have         pjga :  denying  the  acceptance, 
been  a  forgery ,  •'     ®  '^ 

documents,  Hdwin  James,  BaUantim,  Sent,  and  Keanne,  for  the 

•ucb  98  re- 
ceipts, &C.,  not  plaintiff* 
relevant  to  the 

issue,  but  Howhim  and  Joyce  for  the  defendant. 

proved  to  be 

in  the  ^^^^  The  acceptance  was  alleged  to  have  been  forged  by  the 
defendant,  were  drawer,  who  had  committed  suicide ;  and  there  were,  at  the 
^  tTn  evTdence  ^°^^  ^^  h^^  death,  six  bills  outdrawn  by  him,  and  pur- 

purpose  poiiting  to  have  been  accepted  by  the  defendant,  of  which 
of  comparison,    *^       <=>  *  -^  ^ 

under  sect.  27  three  had  been  admitted  to  be  genuine  and  three  were 
Law  Vr^»d^  denied;  of  which  that  now  sued  upon  was  one,  and  the.  two 


put  m  ( 
for  the 


Actofi85iw  others  were  sued  upon  by  a  person  named  Rees.  The 
plaintiff  produced  the  bills  admitted  to  have  been  genuine, 
which  he  had  discounted,  and  which  had  been  paid,  and 
Rees  produced  the  other  bills,  which  it  was  alleged  the  de- 
fendant had  when  they  were  first  shown  to  him  before  the 
drawer's  death,  not  denied.  It  was  proposed  fiirther  to 
put  in,  for  the  purpose  of  comparison  of  handwriting,  cer- 
tain receipts  and  other  documents  purporting  to  be  signed 
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by  the  defendaot ;  and  in  particular,  a  clerk  of  the  drfend* 
ant*s  bankers  being  in  the  box,  the  signatumrbook  was  put 
into  his  hands,  in  which  the  customers  signed  their  names 
for  the  purpose  of  identifying  their  signatures ;  and  the 
defendant's  name  appearing,  he  was  asked  if  he  believed  it 
to  be  t^e  defendant's  signature,  he  said  he  did ;  it  appeared, 
however,  that  he  did  not  himself  pay  cheques,  but  only 
posted  them.  It  being  proposed  to  put  the  book  in  for  the 
purpose  of  comparison  of  handwriting  under  sect.  ST  of 
the  Common  Law  Procedure  Act,  1854. 

Hawkins  objected  to  any  documents  not  relevant  to  the 
issue — and  in  particular  to  the  signature. — as  not  being 
proved  to  be  the  defendants. 

Keane  cited  ''  Finlason's  Common  Law  Procedure  Acts,** 
p.  373. 

PoLiLocK,  C*  B.,  consulted  the  other  judges  (a),  and  held 
that  documents  not  otherwise  relevant  to  thjs  issue  were 
admissible  for  the  purpose  of  comparison  of  handwriting, 
when  properly  proved  to  be  in  the  defendant's  handwriting. 

(a)  Who  were  sitting  in  error  in  an  adjoining  chamber. 


18IS9. 


BlibCB 

9. 
RiDOWAT. 


BAKER  V.  DALE. 

-AuCTION  for  money  had  and  received.  A  party  who 

Pleas  :  never  indebted,  and  payment*  authority  from 

the  assignee 
acted  upon  a  bill  of  sale  by  selling  the  goodsi  cannot,  in  an  action  by  the  assignee,  for  the  pro- 
ceeds, impeach  its  validity.  Neither  can  he,  if  the  authority  to  sell  is  in  general  terms  to 
sell  all  the  effects  at  a  certain  place,  and  he  has  afterwards  admitted  "  a  balance"  in  his  hands 
on  the  sale,  set  up  in  such  an  action  that  part  of  the  goods  sold  were  not  comprised  within 
the  bill  of  sale,  and  that  the  proceeds  of  the  goods  which  were  so  have  been  exhausted  by 
expenses  or  payments  in  pursuance  of  the  authority. 

A  mere  authority  to  "act"  under  a  particular  bill  of  sale,  temble,  does  not  require  to  be 
stamped  as  a  ''letter  or  power  of  attorney."  A  party  cannot  be  cross-examined  aa  to  the 
contents  of  a  document  not  admissible  for  want  of  a  stamp.  Where  a  party  haa  under  such 
an  authority  directed  a  sale  by  an  auctioneer,  who  has  paid  the  proceeds  to  him,  held,  that 
the  agent,  and  not  the  auctioneer,  was  the  party  to  be  sued. 

And,  a  question  arising,  the  auctioneer  being  the  son  of  the  agent,  and  the  toH*t  name 
being  inserted  in  the  writ,  who  was  the  defendant ;  and  it  appearing  that  the  father,  the 
agent,  had  been  applied  to  for  the  proceeds,  had  admitted  having  received  them,  and  had 
referred  the  plaintiff  to  an  attorney,  who  had  accepted  service  of  process  and  undertaken  to 
appear,  and  had  appeared  and  pleaded: — Held,  that  the  father,  the  agent,  was  the  real 
defendant,  so  that  his  statements  were  admissible. 
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1858.  The  writ  was  against  "  Charles  Rolfs  Dale." 

The  particulars  claimed  a  balance  of  76/.  upon  the  pro- 
ceeds of  a  sale  for  the  plaintiff  on  the  17th  August,  1857, 
of  certain  goods,  the  proceeds  of  which  were  received  by 
the  defendant 

Petersdorff,  Serjt,  and  C.  Pollock^  for  the  plaintiff. 

Hawkins  and  Jacob  for  the  defendant 

The  plaintiff  proved  an  authority  from  him  to  Charles 
Dale  to  sell,  and  was  asked  as  to  some  statement  by  Charles 
Dale,  upon  which — 

Hawkiru  objected,  that  -the  defendant,  on  the  record, 
was  Charles  Rolfs  Dale. 

Pollock,  C.  B. — The  question  will  be  who  is  the  real 
defendant 

Petersdorff,  Serjt,  called  the  plaintiff's  attorney  to  show 
that  the  real  defendant  was  Charles  Dale,  and  the  witness 
stating  that  he  had  written,  on  behalf  of  the  plaintiff,  to 
"  Dale  &  Co."  at  Farnham ;  that  he  had  received  an  answer 
signed  **  Dale  &  Co."  from  Farnham ;  that  Charles  Dale 
resided  at  Farnham,  and  carried  on  business  there  as  ap- 
praiser ;  that  Charles  Rolfs  Dale,  his  son,  carried  on  busi- 
ness as  an  auctioneer  at  Basingstoke ;  that  the  latter  had 
been  employed  by  his  &ther  to  sell  the  goods,  but  that  the 
father  admitted  he  had  received  the  proceeds.  The  witness 
frurther  stated,  that  he  had  gone  down  to  the  place  of  busi- 
ness at  Farnham,  and  had  there  seen  the  &ther,  Charles  Dale, 
on  the  subject,  who  had  referred  him  to  his  attorney ;  that 
this  attorney  had  received  process,  and  had  undertaken  to 
appear  and  had  appeared  to  the  writ,  which  was  intended 
to  be  issued  against  the  father,  Charles  Dale;  that  the 
name  Rolfe  had  been  inserted  by  mistake;  and  that  the 
same  attorney  also  had  appeared  and  had  conducted  all 
the  proceedings  on  the  part  of  the  defendant. 

Pollock,  C.  B. — ^That  is  sufficient  to  show  that  the  real 
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defendant  is  Charles  Dale,  who  was  clearly  intended  to  be  1858. 
sued  (a).  There  was  a  mere  error  in  the  process.  It  was 
not  served;  but  senrice  was  accepted  by  an  attorney,  and  the 
question  is,  who  was  intended  to  be  sued,  and  upon  whose 
behalf  was  service  accepted.  It  is  plain  that  it  was  Charles 
Dale.  Thereupon  he  is  the  real  defendant,  and  his  state- 
ments are  evidence. 

The  authority  from  the  plaintiff  to  the  defendant  was  "  to 
act**  for  him  on  the  bill  of  sale. 

Hawkins  cross-examined  as  to  the  consideration. 

Bed  per  Pollock,  C.  B. — You  cannot  impeach  it,  havmg 
acted  under  it. 

Hawkins,  in  cross-examination  of  the  plaintiff,  proposed 
to  put  into  his  hands  a  paper,  not  written  but  signed  by 
himself,  and  addressed  to  the  defendant  to  this  effect: — ''I 
authorize  you  to  proceed  to  sell  the  goods  (at  Mr.  Gan- 
le/s)  at  Famham,  and  to  deduct  out  of  the  proceeds  for 
executions  or  for  rent." 

Pollock,  C.  B.,  at  first  thought  that  it  required  a  stamp, 
as  a  "  letter  or  power  of  attorney"  (6). 

Hawkins  thereupon  handed  up  to  the  witness  a  letter 
of  his  alluding  to  that  authority,  and  proposed  to  cross- 
examine  upon  that  as  an  admission  of  the  fact ;  or,  at 
least,  to  use  it  for  the  purpose  of  contradiction  (c),  and  he 
was  allowed  to  ask  the  witness  whether  that  was  his  hand- 
writing; but  when  he  was  proceeding  to  cross-examine 
upon  it. 

Pollock,  C.  B.,  ruled,  that  this  could  not  be  done,  as  it 
was  idle  to  cross-examine  upon  a  document,  the  contents 
of  which  could  not  be  disclosed,  so  that  the  jury  could  not 

(a)  Gibion  y.  Vorley,  16  L.  J.,  (c)  See  C.  L.  P.  Act,  1854,  s.  24; 

Q.  B.  79.  and  see  Siadden  v.  Serjeant,  pott ; 

(6)  See  Van$itturt  r.Jamet,antr,  but  there  the  document  was  nut  in- 

p.  156.  admissible,  quod  nolo. 
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1858.  understand  the  examination,  and  the  judge  himself  could 
only  look  at  it  for  the  purpose  of  seeing  whether  it  was 
admissible  as  etidence« 

Hawkins  then  pressed  the  admissibility  of  the  document 
without  a  stamp,  and  Vansittart  v.  James  (a),  bemg  referred 
to  and  the  report  handed  up. 

Pollock,  C.  B.,  consulted  with  Martin,  B.  (6),  and  in- 
timated that  the  point  appearing  doubtful,  he  should  give 
the  defendant  the  benefit  of  the  doubt  (c),  and  admit  the 
document  unstamped. 

The  sale  was  on  the  17th  August,  1857.  The  gross 
proceeds  of  the  goods  sold  were  87/.  received  by  the  de- 
fendant ;  no  account  had  been  rendered  to  the  plaintiff,  but 
on  his  applying  to  the  defendant  he  received  a  letter  signed 
"  Dale  &  Co.,"  which  was  as  follows : — 

"  We  have  a  balance  in  hand  of  about  20Z.,  which  will 
be  paid  to  Mr.  Baker,  or  any  other  respectable  creditor, 
who  will  indemnify  us  against  other  claimants;*^  and  in 
reply  to  another  application,  the  plaintiff  received  a  letter, 
signed  in  the  same  way, — "  12th  September, — Your  instruc- 
tions were  to  pay  the  balance  to  Mrs.  Ganley ;  we  decline 
obeying  as  she  is  a  married  woman,  and  cannot  give  the 
indemnity  we  require." 

The  defendant  was  called  and  stated  that  there  were 
goods  sold  not  included  in  the  bill  of  sale ;  that  the  pro- 
ceeds of  the  goods,  which  were  comprised  in  it,  only 
amounted  to  50/. ;  that  the  expenses  of  sale  were  10/. ;  that 
a  County  Court  execution  against  Ganley  for  30/.  and  writ 
to  the  amount  of  21/.,  had  been  paid  out  of  the  proceeds; 
and  that  the  **  balance  of  about  20/."  alluded  to  in  the  first 
letter  meant  a  balance  on  the  proceeds  of  all  the  goods 
sold,  and  amounted  to  something  between  20/.  and  21/. 
But,  on  cross-examination,  the  defendant  admitted  that  fix- 

(a)  Ante^  p.  156.    •  (c)  See  Westlake  v.  Adams,  ante, 

(6)  Who  was  sitting  in  the  ad-      p.  183. 
joining  Court 


Dale. 
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tures  had  been  sold  to  the  amount  of  SOL    No  detailed        1S58. 

accounts  were  proved ;  the  auctioneer  was  not  called ;  and  ^^""^^ 

Ganley^  who  was  insolvent,  was  absent     The  balance  had  ^ «. 
been  paid  to  one  of  his  unsecured  creditors. 

Hawkins  insisted  that  nothing  was  due  to  the  plaintiff, 
since  the  expenses  and  payments  authorized  by  him  ex- 
hausted the  proceeds  of  the  goods  comprised  within  the 
bill  of  sale. 

8ed  per  Pollock,  C.  B.— -The  defendant  cannot  set  up 
that  after  admitting  to  the  plaintiff  a  '^  balance  in  hand.*' 
The  authority  to  the  defendant,  on  which  he  relies,  was  not 
restricted  to  the  goods  comprised  within  the  bill  of  sale ; 
it  was  an  authority  to  sell  "  the  effects  at  Famham,"  and 
the  defendant  having  cited  on  that  authority  cannot  disclaim 
it;  and  having  admitted  ''a  balance**  out  of  the  proceeds 
of  the  sale,  which  he  made  upon  that  authority,  cannot 
now  dispute  it  The  balance  was* admitted  to  be  payable 
to  the  plaintiff  on  his  giving  an  indemnity,  which  the  de- 
fendant had  no  right  to  demand.  The  plaintiff  clearly  is 
entitled  to  recover  20/.  10«.,  the  defendant  having  admitted 
a  balance  of  between  20/.  and  21/.,  and  proving  no  detailed 
accounts. 

Petersdorff^  Serjt.,  insisted  that  he  was  entitled  to  recover 
45/ ,  the  defendant  having  admitted  a  sale  of  fixtures  to  the 
amount  of  20/.,  so  that  the  total  gross  proceeds  were  107/. 

Pollock,  C.  B.,  left  it  to  the  jury,  on  the  evidence,  whe- 
ther this  was  so ;  if  so,  the  plaintiff  would  be  entitled  to 
the  larger  amount  If  the  auctioneer  had  been  sued  for 
having  paid  over  the  proceeds  to  the  plaintiff's  agent,  there 
must  have  been  a  nonsuit. 

Verdict  for  the  plaintiff  for  46/.  (a). 

(a)  Leave  to  move  to  reduce  tbe      application  for  atay  of  ezecutioD 
verdict  waa  not  given  {Petendorff^      waa  not  acceded  to. 
Serjt.  refilling  bis  consent),  and  an 
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GOULSTONE  v.  THE  ROYAL  INSURANCE  COM- 
PANY. 

THnUy  Tenu       . 

A  husband  has  -A.CTION  On  a  fire  policy,  the  declaxation  averring  that 
iDterestin  the  plaintiff  was  interested  to  the  amount  of  66O/.9  and  that 
to  his  Jrife's*  ^^  sustained  a  loss  by  fire  to  that  amount  General  aver- 
separateuse,     ment,  that  all  things  had  happened  to  entitle  him  to  re- 

they  residing  *^  * 

together  and       COVer. 
sharing  in  the 

use  of  the  pro-  Pleas :  L  That  the  plaintiff  was  not  interested  as  alleged, 
msofvent^re^"  ^*  "^^^  no  loss  to  the  plaintiff  happened  through  the  de- 
surabre^imerest  ^^^^^^^^  ^Y  ^^^  ^^  ^he  goods  insured.  [3  and  4.  Denying 
in  goods  con-     that  the  plaintiff  gave  particulars  or  reasonable  evidence  of 

cealed  from  his    ,      ,        t      -    rni  /*         «         n         11  1         1  .     ./*%   . 

creditors.  To  the  I0S8.J  5.  That  after  the  alleged  loss  the  plaintiff,  m 
offuraiture  in'  Pretended  compliance  with  a  condition  in  the  policy,  de- 

fhenomession.  Hvered  to  the  defendants  an  account  and  made  a  claim 

of  the  insured 

at  the  time  of    excessive  in  amount  and  unjust,  as  he  well  knew;  and 

former  insur-     afterwards,  with  intent  to  cheat  the  company,  made  a  false 

fumitur'*"        declaration,  whereby  he,  by  force  of  the  condition,  forfeited 

newed  and  kept  all  benefit  Under  the  policy.     6.  That  the  loss  was  occa- 

receivedinevi-  sioned  solely  by  the  plaintiff's  own  wilful  act,  and  not 

appearing"hat  <>tlierwise,  in  this,  that  he  feloniously  caused  the  property 

the  furniture,     to  be  bumt  and  destroyed  by  fire.     Issues  thereon. 

&c.  had  been 
sold  under  an 

execution,  ex-        Porry^  Serjt.,  and  Jayce^  for  the  plaintiff. 

cept  the  articles 

included  in  the 

settlement,  and      Lush  and  Raymqnd  for  the  defendants. 

the  policy 

thaf^afterwwds  The  plaintiff  was  called,  and  having  proved  that  the 
Scom'inff  itt-     P^'^^J  ^^  bumt,  was  allowed  to  give  parol  evidence  of  its 

solvent,  stated   contents,  without  Calling  for  a  copy  from  the  office,  for 
in  his  schedule 
that  he  had  no 

furniture  except  those  articles,  which  he  declared  to  be  of  the  value  of  50/.,  his  claim  in 
respect  of  the  same  articles  being  upwards  of  200/. ;  this  was  left  to  the  jury  as  evidence  on 
a  plea  that  the  claim  was  fraudulent.  Qtutre,  whether  a  fraudulent  claim,  the  removal  of 
articles  of  value  before  the  fire,  coupled  with  the  fact  that  the  fire  broke  out  when  no  one 
was,  or  for  two  days  and  nights  had  oeen,  in  it,  or  had  access  to  it,  except  the  insured,  who 
had  the  key,  and  who,  it  was  proved,  had  at  least  once  returned  to  the  house  during  that 
time,  would  be  evidence  to  sustain  a  plea  of  arson  ?   Semble,  that  it  would  be  so. 

Even  where  there  is  no  fraud,  the  insured  on  a  fire  policy  can  only  recover  the  real  amount 
of  the  loss. 
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Per  Pollock,  C.  B. — There  are  no  degrees  of  secondary        1868. 
evidence  (a). 

In  1846y  upon  the  plaintiff's  marriage^  there  was  a  settle- 
ment of  some  household  furniture  and  houses,  and  there 
was  a  schedule  of  the  furniture  attached  to  the  deed. 

In  1852  there  was  an  execution  levied  upon  all  the  effects 
in  the  plaintiff^s  house,  when  the  deed  of  settlement  was 
produced  to  the  sheriff,  and  he  withdrew  from  possession  of 
the  furniture  scheduled,  but  sold  all  the  rest. 

In  1854  the  plaintitf*  was  insolvent^  and  in  his  schedule 
declared  that  he  had  no  furniture  except  that  which  was 
his  wife's  under  the  settlement,  and  which  he  described  as 
of  the  value  of  50/.  The  broker's  valuation  attached  to  the 
schedule,  and  signed  by  the  plaintif!^  the  insolvent,  was 
produced. 

Parry^  Serjt,  objected  that,  though  the  schedule  was 
sworn  to  by  the  plaintiff,  the  appraisement  was  the  broker's. 

Sed  per  Pollock,  C.  B. — The  insolvent  swears  to  his 
belief  that  the  statement  of  value  is  true,  and  the  whole  is 
evidence  against  him.  The  schedule  is  prepared  by  his 
attorney,  but  it  is  sworn  to  by  the  insolvent 

In  1855  the  plaintiff  entered  into  business  as  a  furniture 
broker. 

The  claim  was  for  660/.,  of  which  260/.  was  for  private 
household  furniture,  linen,  china,  &c.,  and  the  rest  was  for 
stock.  He  admitted  that  he  had  not  added  to  the  private 
household  furniture  since  the  insolvency,  but  stated  that  he 
had  acquired  a  dtock  of  second-hand  furniture  in  the  way  of 
his  trade  since  he  entered  on  the  business.  The  income  he 
had  derived  from  his  wife's  houses  appealed  to  be  about 
loo/,  t  year.  The  policy  was  in  1856,  the  fire  in  Decem- 
ber, 1857. 

To  prove  the  value  of  the  wife's  fui^niture,  linen,  china, 
&c.. 


(a)  Doe  d.  Gilbert  v.  Ron,  7  M.  &  W.  102. 
VOL.  I.  U 


F.F. 


278 


CASES  AT  THE 


1858. 


Parry y  Serjt,  proposed  to  put  in  a  policy  effected  by  the 
wife's  trustees  in  1836,  and  renewed  by  the  plaintiff  after 
the  marriage,  to  the  amount  of  300/. 

Lush  objected  that  it  was  irrelevant  to  an  inquiry  as  to 
the  value  of  the  furniture  at  the  time  of  the  fire. 

8ed  'per  Pollock,  C.  B. — Any  evidence  is  admissible 
which  shows  that  at  any  time  the  plaintiff  was  possessed  of 
furniture  to  the  value  now  in  question. 

It  appeared,  however,  that  the  policy  thus  admitted  had 
been  allowed  to  drop  for  two  years,  in  1852,  after  the  sale 
under  the  execution,  and  that  the  linen,  china,  &c.  (which 
were  not  included  in  the  settlement)  had  been  furtively  re- 
moved at  the  time  of  the  insolvency  in  1854,  after  which 
the  policy  had  been  renewed. 

Pollock,  C.  B. — That  may  have  been  a  fraud  upon  the 
creditors,  but  will  not  prevent  the  plaintiff  from  now  reco- 
vering upon  the  policy  to  the  extent  to  which  he  may  have 
been  interested. 

There  was  much  contradictory  evidence  as  to  the  value, 
and  on  the  second  day  of  the  trial,  the  plaintiff  having 
proved  that  his  wife  was  too  ill  to  appear  in  Court, 

Pollock,  C.  B.,  suggested  that  there  should  be  an  ad- 
journment for  two  or  three  days  in  order  to  enable  her  to 
be  examined  by  commission,  a  course  which  was  accordingly 
taken,  and  at  the  next  sitting  her  evidence,  so  taken,  was 
read. 

The  evidence  as  to  the  plea  of  arson  was,  that  valuable 
articles  had  been  removed  before  the  fire,  that  the  stock 
was  second-hand,  greatly  exaggerated  in  amount  and  in 
value;  that  the  plaintiff  and  his  wife,  the  only  persons  who 
lived  in  the  house,  left  it  on  the  Saturday  evening  before 
the  fire;  that  the  plaintifTs  man  was  sent  away  that  evening 
earlier  than  usual ;  that  the  plaintiff  was  the  last  person  at 
the  house  that  evening,  and  was  the  only  person  who  had 
the  key ;  that  no  one  could  have  been  in  the  house  on  the 


SITTINGS,  21  VICT. 


279 


Sunday  or  the  Sunday  night  except  the  plaintifl^  as  no  one 
else  had  access  to  it,  who  it  was  admitted  had  once  returned 
to  it;  and  that  very  early  on  the  Monday  morning  the  fire 
broke  out,  no  cause  being  discovered  or  assigned  for  it,  and 
the  plaintiff  himself  having  suggested  that  the  cat  had 
played  with  the  lucifers. 

Lmh^  at  the  close  of  the  case,  abandoned  the  plea  of 
arson  and  relied  on  the  plea  of  fraud. 

Pollock,  C.  B.  (to  the  jury). — The  plea  of  arson  is 
abandoned,  and  very  properly,  as  an  indictment  for  arson 
could  probably  not  be  sustained  upon  the  evidence,  although 
I  have  known  persons  arraigned  for  arson  on  less  evidence; 
and  this  was  a  proper  case  for  instituting  an  inquiry. 

The  question  now  is  as  to  the  plea  of  fraud.  If  the 
claim  was  fraudulent  the  plaintiff  cannot  recover,  and  if  it 
was  not  so  he  can  only  recover  the  real  amount  of  his  in- 
terest and  loss.  A  fire  policy  is  not  as  a  marine  policy  may 
be,  a  **  valued"  policy,  and  the  insured  recovers  only  that 
which  he  has  really  lost 

As  to  the  ipcivBXe  furniture,  the  plaintiff  himself  has  sworn 
that  it  was  only  worth  50/.  As  to  the  linen  and  china,  they 
were  not  included  in  the  settlement,  and  yet  were  concealed 
from  the  creditors.  That,  no  doubt,  was  fraudulent,  but  the 
plaintiffs  interest  was  nevertheless  legally  insurable,  whe- 
ther or  not  the  creditors  ought  to  have  the  benefit  of  the 
insurance. 

But  the  question  is,  whether  the  claim  was  fraudulent, 
i.e ,  whether  it  was  wilfully  false  in  any  substantial  respect; 
for  instance,  as  to  the  private  furniture,  which  was  sworn  to 
be  worth  only  50/.  in  1854,  and  has  not  since  been  added 
to.  If  so,  then  find  for  the  defendant,  as  the  plaintiff  has 
not  in  that  case  forfeited  all  benefit  under  the  policy. 

If  you  think  that  there  was  no  fraud  then  find  for  the 
plaintiff,  but  only  for  the  amount  to  which  you  believe  he 
has  been  damnified  by  the  fire. 

Verdict  for  the  defendants. 
u2 


1858. 
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1858. 
'■^"'^  Coram  Mar  tiny  B. 

REEVE  V.  REEVE. 

Trinity  Term.       a 

Serrioe,  how-    ^CTION  for  work  and  labour.    The  particulars  claimed 
timied  "CTwitea   ^^^  ^^®  years'  wages  as  a  farm  servant,  at  4«.  a  week, 
no  claim  for  pi^a :  never  indebted. 

remuneration 

without  a  bar-       Htiddlestm  and  H.  James  for  the  plaintiff. 

gain  for  it,  * 

either  expresa        Atherton  and  R.  H.  Palmer  for  the  defendant 

or  implied  from 

siiowiSg  an^un.      ^hc   evidence  was  contradictory  as   to  a  bargain  for 
derataniiing  on  waives,  but  the  plaintiff  had,  five  years  before  action,  been 

both  sides  that  ,   ,       ,  .  ^  t^^      ,   /.      ,  ^      ,       iv       ,  . 

tliere  should  be  engaged  by  his  nephew,  the  defendant,  to  look  after  his 
payment.  ^rm,  to  have  board  and  lodging,  and  also  to  be  found  his 

clothing.  During  the  whole  of  those  five  years  the  plaintiff 
had  worked  on  the  farm  but  had  not  received  wages.  The 
case  for  the  plaintiff  was,  that  there  was  further  a  bargain 
for  wages  at  4fS.  a  week;  but  for  the  defendant  the  case  was, 
that  there  was  no  mention  of  wages. 

Martin,  B. — The  question  is,  whether  there  was  a  bar- 
gain for  wages ;  because  if  work  is  done  and  there  is  no 
bargain  for  pa)rment,  either  express  or  to  be  implied  from 
such  circumstances  as  show  an  understanding  on  both  sides 
that  pa3rment  shall  be  made,  an  action  cannot  be  maintained 
for  remuneration  merely  because  it  may  appear  to  be 
reasonable  (a). 

Verdict  for  the  plaintiff  (J). 

(a)  Hingaion  v.  KeU^y  18  L.  J.  the  ground  that  the  evidence  was 
360.  not  sufficient  ai  to  a  bargaia  for 

(6)  A  new  trial  was  granted  on      wages. 
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1S5S. 
GOODMAN  V.  CORBETT  and  others.  ^-^v^ 

A  Trinitjf  Term, 

Action  against  four  persons  on  a  joint  and  several  in  an  action 
promissory  note,  dated  March  3rd,  1857,  for  72/.  10*.,  pay-  ^"v^fpromU- 
able  on  demand.  wry  note  it 

The  four  defendants  were,  Elizabeth  Corbett  and  her  son  jury  as  evi- 
Thomas,  Elizabeth  Henman  and  her  son  William.  T^ficif^^ 

The  two  first  defendants  pleaded  that  they  did  not  make  of  fraud,  that 

'^  1      i.       1     i»  ^***  defendants 

the  note ;  that  they  were  induced  to  make  it  by  the  fraud  of  respectively 
the  plaintiff;  and  that  as  to  21/.,  parcel,  &c.,  they  satisfied  ilfbUnk  as'to^ 
it  by  payment  ^--;^. 

The  two  other  defendants  pleaBed  precisely  in  the  same  sentation  that 

'^  ^  "^  it  would  be 

way.  filled  up  only 

to  the  amount 

Aspland  for  the  plaintiff.  of  the  debt  of 

one  of  them, 

Jfe«9r  for  the  defendants.  fiuSTpwUh* 

mi        !.•/*«•  1       <ii<i        1.        i*^*i  ^     A  1    the  amount  due 

The  plamtiff's  case  was  that  he  had  a  claim  of  61/.  9tf.  4a.  from  all  of 
on  T.  Corbett;  that  the  other  defendants,  the  Henmans,  p^a^tiff/*** 
wanted  to  borrow  11/.  of  him,  and  that  he  consented  to  do 
BO  on  condition  of  their  signing  a  note  which  the  Corbetts 
were  about  to  giye  for  the  amount  of  the  debt  due  fi'om 
tbcm,  and  that  the  note  should  include  both  debts ;  that  he 
presented  the  note  to  them  filled  up  for  the  amount  of 
72/.  95.  4rf. 

The  deCendants  were  all  called,  and  stated  that  when  the 
note  was  signed  it  was  in  blank  as  to  the  amount,  and  the 
Corbetts  said  they  signed  only  for  the  debt  due  from  them, 
and  the  Henmans  that  they  signed  only  for  the  \\L  due 
firom  them.  The  two  female  defendants  could  not  write  and 
their  names  were  written  by  their  respective  sons,  though 
they  also  set  their  marks. 

Martin,  B.  (to  the  jury). — There  is  no  doubt  that  the 
parties  put  their  signatures  to  the  note,  but  the  question  is 
whether  they  did  so  while  it  was  in  blank,  and  under  the 
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1858. 
Goodman 

V. 
CORBETT 

and  Others. 


persuasion  that  the  sum  to  be  filled  in  was  to  be  less  than 
the  amount  for  which  it  now  purported  to  have  been  made. 

Verdict  for  the  defendants  (a). 


(a)  See  Fair  head  v.  Keymer^  in 
an  action  on  a  note,  tried  at  Bury 
at  the  Lent  Spring  Assizes,  coram 
Wigfilman,  J.,  it  was  left  to  the 
jury  as  evidence  on  a  plea  of  fraud, 
and  also  on  a  plea,  that  the  de- 
fendant had  signed  the  note  upon 
the  understanding  that  some  one 
else  would  sign  it,  who  did  not  do 


so.  Evidence  on  the  part  of  the 
plaintiff  that  she  did  not  intend  to 
join  independently,  the  jury  found 
for  the  defendant ;  the  case  was 
moved  as  against  evidence,  and  a 
rule  refused  for  the  defendant 
Power  for  the  plaintiff.  See  Boyd 
V.  Hind,  26  L.  J.,  Exch.  164. 


Tri9Uty  Term. 

In  an  action 
for  calls,  it 
being  necessary 
to  prove  notice 
to  the  defend- 
ant of  an  alter- 
ation in  the 
scheme,  evi- 
dence that  no- 
tices were  sent 
by  post  to  all 
the  names  and 
addresses  upon 
the  list  of  al- 
lottees, which 
comprised  the 
defendant's, 
held  sufficient 
primd  facie 
proof  of  the 
notice;  but  it 
appearing  that 
the  defendant 
had  not  exe- 
cuted the  deed, 
he  was  held  not 
liable. 


THE  CARMARTHEN  RAILWAY  COMPANY  v. 
WRIGHT. 

Debt  for  caiis. 

Pleas :  never  indebted,  and  denial  that  the  defendant  was 
a  shareholder. 

Power  and  Phipson  for  the  plaintiffs. 

M.  Smith  and  Unthank  for  the  defendant 

On  the  20th  December,  1854,  the  defendant  applied  for 
an  allotment,  and  on  the  21st  December  (having  previously 
sold  it)  he  received  the  letter  of  allotment 

On  the  29th  December  a  register  was  made  of  allottees^ 
on  which  the  defendant's  name  and  address  was  included. 

On  the  2nd  January  notices  of  a  change  of  scheme  (in 
the  shortening  of  the  line)  were  posted  to  all  the  names  and 
addresses  on  the  list  of  allottees,  and  which  included  the 
defendant's.  The  clerk  who  posted  the  letters  was  called, 
and  stated  that  he  had  checked  them  by  the  list  and  was 
certain  that  they  went  to  every  person  whose  name  was 
there. 

Martin,  B.,  held  this  sufficient  evidence  of  the  notice. 

M.  Smith  offiered  to  call  the  defendant  to  prove  that  he 
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had  not  received  it,  but  objected  that  he  had  never  executed        1858. 

the  subscription  contract^  and  that  the  action  would  not  lie,      "^""^^ 

citing  The  Waterford  Railway  Company  v.  Pidcock  (a).        Carmarthen 

Railway 
Martin,  B.,  so  ruled,  and  directed  a  Compant 

Nonsuit  (ft).  WRroHT. 

(a)  8  Exch.  79 ;  22  L.  J.,  Exch.      of  exceptions,  but  without  leave  to 
146.  move. 

(6)  With  leave  to  tender  a  bill 


HOMES  AND  OTHERS  V.  PEARCE. 
-n  Triniiy  Ttnm. 

xLjECTMENT  by  reversioners  against  stranger.  in  ejectment 

hy  reveraion- 

Shee,  Seijt,  and  Raymond,  for  the  plaintiff.  en,  the  lessor*! 

counterpart  of 

Prentice  for  the  defendant.  a  lease  re- 

ceived in  evi- 
The  parties  whom  the  plaintiffs  represented  demised  the  dence  on  their 

.  .       ,««^  «  ^  behalf,  he 

premises  m  1836  to  one   Savage   for  twenty-one   years,  sutingthathe 
Savage   was   called  for  the  plaintiflS   and  produced  the  undeT'u^and 

lessor's  counterpart  of  the  lease,   executed  only  by  the  though  the 

^  "^       "^  date  was  more 

lessee.  than  twenty 

years  before 

Prentice  objected,  but  it  appearing  that  the  lessee  had  suit,  and  no 

•   J        J       ^1-     1  rent  had  been 

occupied  under  the  lease,  paid  under  it 

Per  Martin,  B.— He  occupied  under  a  lease  of  which  ant,  and  he 

that  is  a  counterpart.     That  is  sufficient  ?n  underX* 

It  appeared  that  Savage,  the  lessee,  had  paid  no  rent,  atJ^Hring  that 

but  had  immediately  after  the  lease  sold  his  interest  to  one  '?»« lessee's  as- 

"^  signee  had 

Carter,  who  did  not  occupy.  paid  rent  un- 

der  it,  and  that 

Prentice  objected  that  the  plaintiffs,  or  those  they  repre-  it  had  expired 
sentedy  had  not  been  in  possession  for  twenty  years.  twenty  yean, 

Sedper  Martin,  B. — Their  right  of  entry  only  accrued  reversioners 
on  the  expiration  of  the  lease  in  1857.  tolJ^coverl*^ 

Shee,  Serjt,  then  proved  that  Carter  had  paid  rent  to  the 
lessor  for  some  years.     Thereupon 

Prentice  yielded  to  a 

Verdict  for  the  plaintiffs. 
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1868. 

J"^^  POLE  V.  DAVIS, 

Trinity  Term. 

In  ejectment     jLjECTMENT  by  mortgagee  against  tenant  of  the  mort- 

by  mortgagee, 

the  mortgage      gagor. 

being  above 

twenty  years  Cleoshy  for  the  plaintiff, 

old,  and  tbe 

interest  upon         Pearce  for  the  defendant 
it  having  been 

paid  by  the  Qn  the  part  of  the  plaintiff  a  mortgage  to  the  company 

mortgagor,  the 

plaintiff  ai-  he  represented  was  put  in,  dated  in  1808.  The  interest, 
cover  uMn"  however,  had  .been  duly  paid  by  the  mortgagor  down  to  the 
proof  of  an        ^^q  q{  action,  but  the  defendant  had  come  in  under  a  lease 

agreement  be-  ^  ^  • 

tween  them,      made  by  the  mortgagor,  the  mortgagees  not  incurring. 

and  the  de- 
fendant show-  Martin,   B. — The  mort£raGce  beins  more  than  twenty 
ing  that  he  had  ,,         ,    ,                             n-                      ,       .       ,          i 
held  under  years  old,  and  the  pa3rments  of  mterest  not  having  been  kept 

whidi^'gale™'    ^y  *®  defendant,  the  plaintiff's  right  to  recover  must  depend 

them  a  right  of  on  the  proviso  in  the  Statute  of  Limitations,  3  &  4  Will.  4, 

c,  27,  s.  7. 

Cleasby  proved  an  agreement  between  the  plaintiff's 
company  and  the  defendant  in  1851,  containing  a  covenant 
to  build,  with  a  condition  of  re-entry  in  case  of  breach,  and 
the  covenant  had  been  brokea. 

Martin,  B.,  thereupon  directed  a 

Verdict  for  the  plaintiff. 


Coram  Bramwell^  B. 
GILL  V.  GILLINGHAM. 

Trinity  Term      ^ 

In  an  action      J3.CTI0N  for  60/.  money  lent  and  money  received. 

for  money  lent,        tm  •    j  i-i.  j 

the  payment  of      Plea :  never  indebted. 

having  been  Edward  Jcmes  and  Temple  for  the  plaintiff. 

made  to  the 

defendant's  Macaulay  and  Field  for  the  defendant 

credit,  and  the 

fact  that  he  had  been  told  the  balance  afterwards,  held  sufficient  proof  that  the  notes 

paid,  and  had  therefore  been  received  by  him. 
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The  receipt  of  the  money  by  the  defendant  was  denied,  1858. 
and  to  trace  it  to  the  defendant's  hands  a  stock-broker  was  ^^^^ 
called,  who  had  sold  out  60/.  stock  for  the  plaintiff.     Gave  ». 

him  a  cheque  for  60/.  on  Robarts;  a  clerk  from  whose 
house  proved  that  it  was  paid  to  the  plaintiff  by  six  tai- 
pound  notes  of  certain  numbers. 

A  clerk  to  a  house  with  whom  the  defendant  had  deal- 
ings was  then  called,  and  stated  that  a  person  (he  could  not 
say  who)  had  paid  three  of  the  notes  to  the  account  of  the 
defendant 

The  question  was  still  raised,  whether  the  payment  was 
by  or  on  the  behalf  of  the  defendant 

Bramwell,  B.-^The  slightest  scintilla  of  evidence  will 
suiBce.  Can  it  be  shown  that  the  payment  has  been  recog- 
nized by  the  defendant  ? 

It  did  not  appear  that  any  accounts  had  been  rendered  to 
the  defendant  since  the  payment,  but  he  had  been  told  the 
balance  in  his  favour  after  his  giving  credit  for  it,  and  pay- 
ments were  made  on  his  account  by  his  son  and  his  wife. 

Bramwell,  B.— That  is  suflScient  The  notes  being 
thus  traced  to  the  defendant,  and 

Macaulay  yielded  to  a 

Verdict  for  the  plaintiff. 


ChiUdhalli  coram  Lord  Campbell^  C.  J, 

GRAHAM  V.  LAWRENCE. 

JLHE  declaration  stated  that  the  plaintiff  employed  the  Where  a  party 
defendant  as  an  attorney  to  defend  an  action  provided  a  i^  ^utre  droit 
sufficient  indemnity  was  procured  against  all  loss,  but  that  "  a»»gnee,  or 
he  defended  without  obtaining  such  an  indemnity,  and  took  suncei  as  to 

render  an  in- 
demnity a  pru- 
dent and  proper  precaution  to  take,  it  is  the  duty  of  the  attorney  to  advise  it ;  and  in  the 
case  of  a  defendant,  to  obtain  such  an  indemnity  as  will  be  sufficient  to  cover  cost,  and  such 
damages  as  may  reasonably  be  anticipated  io  the  event  of  the  defence  failing. 
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1858.  an  insufficient  indemnity.  A  second  count  stated^  that  in 
consideration  that  the  plaintiff  would  retain  the  defendant 
as  an  attorney  to  defend  an  action,  the  defendant  engaged 
to  take  reasonable  care  that  the  plaintiff  should  be  per- 
fectly guaranteed  against  all  risk,  but  did  not  take  such 
care. 

The  defendant  pleaded  not  guilty,  and  denying  the  alle- 
gations of  retainer  on  the  terms  stated. 

JBovill  for  the  plaintiff. 

Sir  F.  Kelly,  A.-G.,  Wilde,  and  Hannen,  for  the  de- 
fendant. 

The  original  action  was  brought  to  try  the  title  to  a  ship 
seized  by  the  plaintiff,  as  official  assignee  under  a  bank- 
ruptcy, and  by  the  advice  of  Counsel.  There  were  no  other 
assets.  The  defendant,  his  attorney,  advised  him  not  to 
defend  without  an  indemnity  from  the  creditors,  and  ob- 
tained from  them  an  indemnity  to  the  amount  of  \s.  in  the 
pound,  which  raised  344/.,  a  sum  deemed  sufficient  to  meet 
the  costs ;  it  being  intended,  if  the  action  went  against  the 
plaintiff,  to  give  up  the  ship ;  and  up  to  the  time  of  trial  no 
idea  was  entertained  of  special  damage.  Contrary  to  the 
expectation  of  every  one,  however,  upon  a  special  case, 
damages  to  the  amount  of  3,000/.  were  given  against  the 
now  plaintiff,  in  addition  to  the  costs,  which  were  322/. 
The  contest  in  the  case  was,  whether  the  defendant  was  to 
obtain  an  indemnity  against  damages  as  well  as  costs,  and 
whether  the  plaintiff  was  aware  that  the  indemnity  was 
limited. 

The  resolution  of  the  creditors  was  that  the  assignees 
should  defend  the  action,  and  that  the  creditors  would  in- 
demnify them  against  the  consequences  of  their  retaining  the 
ship,  and  the  damages  and  expenses  they  may  incur  in 
defending  the  action,  provided  that  they  would  only  be 
liable  to  the  extent  of  Is,  in  the  pound  on  these  several 
debts. 
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The  plaintiff  wrote  to  the  defendant  on  these  terms : — 
"  Have  you  got  the  guarantee  against  all  the  costs  of  the 
action  ?"  to  which  the  defendant  replied,  "  The  creditors 
have  agreed  to  indemnify  the  assignees  against  the  pending 
action  to  try  the  right  to  the  ship,  so  that  you  will  run 
no  risk." 

Lord  Campbell,  C.  J. — The  question  is,  whether  the 
defendant  obtained  such  an  indemnity  as  he  ought  to  have 
obtained  under  the  circumstances  at  the  time  it  was  ob- 
tained. The  indemnity  given  shows  that  it  was  intended 
to  meet  damages  as  well  as  costs.  It  must  have  been  anti- 
cipated, that  if  the  now  plaintiff  failed,  there  would  be 
some  claim  for  damages.  It  is  for  you  to  consider  whether 
there  was  negligence  in  not  getting  a  better  indemnity. 
And  even  if  there  was  such  negligence,  the  plaintiff  is  not 
entitled  to  recover  all  that  he  paid.  For  the  defendant  was 
not  bound  to  get  an  indemnity  for  a  larger  €um  than  could 
be  reasonably  anticipated  as  likely  to  be  given. 

The  jury  were  discharged. 


1858. 


TIBBALD    AND   OTHERS   V.  WOOD  AND  OTHERS. 

Action  for  work  done  to  a  ship. 
Plea :  never  indebted  (a). 

Bovill  and  J.  Brown  for  the  plaintiff. 

Unthank  for  the  defendant. 

A  declaration  by  plaintiff  of  ownership  in  the  ship  was 
put  in  on  the  part  of  the  plaintiff. 

Unthank  objected  that  there  should  be  proof  of  registry. 

Sed  per  Lord  Campbell,  C.  J. — That  is  not  necessary ; 
the  declaration  is  prima  facte  proof  of  ownership. 

The  order  for  the  work  was  given  by  the  captain  and  one 

(a)  See  Mitchaon  y.  OUver  (in  error),  25  L.  J.,  Q.  B.  39. 


Trinity  Term, 

A  declaration 
of  ownership  in 
a  ship  held 
prima  facie 
proof  of  owner- 
ship without 
the  registry. 
And  though 
the  party  has 
ceased  to  be 
owner,  yet  if 
he  has  been 
present  when 
the  work  was 
done,  giving 
directions 
about  it,  that 
will  be  evi- 
dence of  liabi- 
lity for  repairs. 
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B.y  but  the  defendants  were  constantly  present  during  its 
progress  and  gave  directions  about  it,  and  the  account  was 
sent  in  to  them. 

Per  Lord  Campbell,  C.  J. — Mere  ownership  is  not 
sufficient  (a),  but  here  there  is  evidence  of  a  contract  by 
the  defendants. 

On  the  part  of  the  defendants,  evidence  was  ofiered  that 
they  had  sold  the  ship  to  B.,  who,  by  the  arrangement,  was 
to  do  the  work  in  question. 

8ed  per  Lord  Campbell,  C.  J. — That  not  having  been 
communicated  to  the  plaintiffi  goes  for  nothing. 

Verdict  for  the  plaintiffi. 

(a)  Vidctupra, 


It  will  be  evi- 
dence of  malice 
in  an  arrest  on 
mesne  procets 
that  the  plain- 
tiff has  taken 
a  bill  for  the 
debt,  and  it 
will  also  neg&- 
ti?e  reasoQAble 
and  probable 
cause.    And 
though  the 
party  has  been 
discharged  oq 
the  GonditioDL 
of  bringing  bo 
action  for  tres- 
pass, that  does 
not  preclude  aa 
action  on  the 
caae.    **  Ii^ury 
to  credit"  not 
sufficient  to  let 
in  special 
damage. 


MACFARLANE  v.  ELLIS. 

J3.CTI0N  for  maliciously  causing  the  plaintiff  to  be 
arrested  on  mesne  process,  the  declaration  alleging  that 
the  plaintiff  was  injured  in  his  credit 
Plea:  not  guilty. 

Hawkins  for  the  plaintiff. 

Thomas,  Seijt,  for  the  defendant 

The  plaintiff  resided  in  Scotland,  and  had  owed  the  de- 
fendant a  sum  of  money,  for  which  he  drew  upon  him 
a  bill  accepted  on  the  9th  February,  1858,  for  which  the 
defendant  signed  an  acceptance  that  it  was  taken  in  settle- 
ment The  correspondence  between  the  parties  showed 
that  the  defendant  had  hoped  to  be  able  to  discount  the 
bill. 

He  found  that  he  could  not  do  so ;  he  paid  the  bill  away, 
however,  and  on  the  25th  February  he  made  an  affidavit  of 
debt,  in  which  he  stated  that  the  now  plaintiff  had  offered 
him  a  bill  which  he  had  "  declined  to  accept,"  on  which 
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the  plaintiff  was  arrested.    He  had  consulted  his  attomeyi         1858. 
but  it  did  not  appear  that  he  had  shown  him  the  memo*  __      ^^^ 
randum  he  had  given  (a).  9. 

Evidence  was  offered  of  special  damage. 

Sed  per  Lord  Campbell,  C.  J. — It  is  not  admissible 
under  this  declaration. 

Pollock,  C.  B.,  had  discharged  the  plaintiff  out  of 
custody,  on  an  undertaking  not  to  bring  any  action  of 
trespass. 

It  was  ui^ed  that  this  precluded  any  action. 

Sed  per  Lord  Campbell,  C.  J. — I  question  if  I  can  take 
any  notice  of  the  order ;  there  should  have  been  an  appli- 
cation at  Chambers  to  stay  proceedings  (ft).  But  it  clearly 
does  not  preclude  this  action. 

It  was  urged  that  there  was  no  evidence  of  malice,  the 
defendant  having  consulted  his  attorney. 

Sed  per  Lord  Campbell,  C»  J. — It  does  not  appear 
what  he  told  him.  There  was  no  reasonable  cause  for 
making  the  affidavit,  and  it  was  false ;  that  is  strong  evi- 
dence that  the  act  was  wrongful^  whkh  in  law  is  malice. 

Verdict  for  the  plaintiff. 

(a)  See  Andreva  r.  Hkwley,  28  L.  J.,  Ezch.  235;  VaniUiart  ▼. 
L.  i.,  £ich.  828.  Jemtif  mUe,  p.  166. 

(5)  S<e  HaUii  r.  MmnkaU,  27 


Coram  Wightmanj  J. 
DANIEL  V.  LANDEN. 
.A.CTION  for  arrears  of  an  annuity. 


In  an  action 


Plea:   that  it  was  granted  for  an  immoral  considera-  forarreartof 

.  an  annuity, 

tion,  the  defendant's  cohabitation  with  the  plaintiff     Issue  uid^po  amwer 

tl^ereon.  granted  in  con- 

The  cohabitation  was  proved,  and  an  arrangement  with  ^^^^^pQ^ 

wiUi  the  plain- 
tiff unleit  she  knew  of  the  arrangement 
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the  plaintifTs  father  to  grant  the  annuity,  but  it  did  not 
appear  that  the  plaintiff  knew  of  the  arrangement  (a). 

Per  WiGHTMAN,  J. — The  plea  is  not  proved  (ft). 

Verdict  for  the  plaintiff (c). 

Ballantine,  Seijt,  and  Garth,  for  the  plaintiff. 

Huddleston  and  F.  Russell  for  the  defendant 


(a)  Jenningt  ▼.  Brown,  9  M.  & 
W.  496;  12  L.  J.,  Exch.  86; 
Smith  Y.  Griffin,  14  L.  J.,  Ch.  29. 

(6)  Feret  v.  HUl,  23  L.  J.,  C.  P. 


186,  remarked  on  in  Canham  ▼. 
Buny,  24  L.  J.,  C.  P.  100. 
(r)  See  Smith  v.  Roach,  pott. 


Trinity  Term, 

An  articled 
clerk  held  liable 
on  a  guarantee 
given  on  behalf 
of  his  prin- 
cipal. 

The  con- 
sideration not 
appearing  on 
the  face  of  the 
guarantee,  a 
stamp  held 
nevertheless 
necessary. 


Coram  Hill,  J. 
WHITFIELD  V.  MOOJEN. 

Action  on  a  guarantee. 

Plea :  nan  assumpsit 

The  defendant,  when  the  guarantee  was  given,  was  arti- 
cled to  one  P.,  an  attorney,  and  was  about  to  enter  into 
partnership  with  him.  The  plaintiff  had  sued  P.  under 
the  Bills  of  Exchange  Act,  and  was  in  a  position  to  sign 
judgment,  when  the  defendant  wrote  to  him  in  these  terms : 
— "  You  shall  receive  the  amount,  or  at  all  events  100/.  in 
the  week  after  next." 

It  was  objected  that  this  required  a  stamp  (a). 

It  was  answered  that  it  did  not  state  the  consideration, 
and  so  was  not  a  contract  (&). 

Sed  per  Hill,  J.— By  the  Mercantile  Law  Amendment 
Act(c),  it  is  not  necessary  that  the  consideration  should 


(a)  The  value  of  20/.  must  ap- 
pear on  the  face  of  the  document ; 
Martin  v.  Thompson,  1 1 L.  J.,  Exch. 
150;  I  D.  N.  S.  575;  Liddiard  v. 
Gale,  4  Exch.  Rep.  816 ;  19  L.  J., 
Exch.  160;  Lloyd  r.  Mamd,  19 


L.  J.,  Q.  B.  192 ;  SempU  ▼.  Sttinan, 
8  Exch.  622 ;  22  L.  J.,  Exch.  224. 

(6)  See  HrgaftyY.  Milne,  23  L. 
J,  C.  P.  151;   14C.  B.  627. 

(c)  19  &  20  Vict  c.  97,  8.  3. 


MOOJEN. 
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appear  on  the  face  of  the  document  (a)^  and  its  not  appear-        1858. 

inff  does  not  invalidate  the  contract.  ..^^^^^"^^ 

°  Whitfield 

On  the  part  of  the  defendant  it  was  contended  that  he 
must  have  been  understood  only  as  contracting  for  his 
principal,  and  was  not  personally  liable. 

Sed  per  Hill,  J. — If  that  were  so  the  plaintiff  would 
have  been  placed  in  no  better  position,  as  he  could  have 
signed  judgment  under  the  Bill  of  Exchange  Act  instanter. 
(To  the  jury.)  The  question  is,  whether  the  defendant 
undertook  personally,  that  in  consideration  of  time  being 
given  to  his  principal,  he  would  pay. 

Verdict  for  the  plaintiff. 
{a)  Glover  v.  Hackett,  26  L.  J.,  Exch.  416. 


Coram  Cochbum,  C  J. 

CAHILL  AND  OTHERS  V.  DAWSON.  BUcH.  Term. 

pp  Trinity  Term, 

XHE  declaration  stated  that  the  plaintiffs'  testator,  B.,  at  Where  copies 
Seville,  had  retained  the  defendant  as  his  agent  to  effect  an  gpondence  ma- 
insurance  on  a  car£C0  to  be  consiscned  to  the  defendant  at  fen»l^othe 

o  o  issue  were  pro- 

Liverpool  for  sale ;  that  he  effected  an  insurance  not  avail-  duced  on  the 

able,  and  took  no  steps  to  secure  the  money,  whereby  the  defendant, 

value  of  the  cargo  was  lost.  te^l^l 

Pleas :  denying  the  retainer  in  the  terms  stated  and  the  ▼wed  and  ob- 

•'     °  tained  the  day 

breach.  before  (the  ori- 

Stnals  being  at 
^ ^ evilleand 

Liverpool),  and 

Wilde  and  Tomlinson  for  the  defendant  *~.'"«  *»  P"* 

notice  to  pro- 

The  defendant  had  sent  instructions  to  one  Lewis,  B.'s  g|lJ;u?and"the 
correspondent  in  London,  to  insure ;  and  Lewis  had  insured  reception  of 

the  onginals 
was  objected 

to  by  the  plaintiff,  the  judge  adjourned  the  trial  upon  terms ;  the  case  being  retried  before 

the  same  judge  and  jury. 
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Cahii/L 

and  Others 

9, 

Dawbom. 


through  a  broker  in  his  own  tiame^  and  the  broker  had 
received  the  proceeds  claiming  a  lien. 

The  dase  came  on  for  a  new  trial  (a)  at  the  Sittings,  after 
Hilary  Term^  the  chief  question  being  as  to  B.*s  sanction 
of  the  act  of  Lewis.  The  case  for  the  plaintiff  having 
closed, 

Wildey  for  the  defendant,  proposed  to  put  in  copies  of 
correspondence  between  B<  and  Lewisi  received  from  Seville 
only  tiie  day  before  the  trial,  too  late  to  give  notice  to  the 
plaintiff  to  produce  the  originals;  the  existence  of  the 
correspondence  being  unknown  before  they  were  received. 

ilf.  Smith  objected  to  the  reception  of  the  copies. 

Wilde  then  applied  for  an  adjournment ;  Common  Law 
Procedure  Act,  1864,  s.  19. 

CocKBURN,  C.  J.,  acceded  to  the  application,  on  the 
terms  of  payment  of  the  costs  of  the  day,  the  same  special 
jury  to  be  re-summoned  (ft). 

The  trial  coming  on  again  at  the  sittings  after  Trinity 
Term,  the  same  jury  being  empannelled, 

CocKBURN,  C.  J.,  read  the  evidence  for  the  plaintiffs 
from  his  notes. 

Witde  addressed  the  jury  and  went  through  his  case,  and 
the  trial  then  proceeded  as  usual. 

Verdict  for  the  plaintifis  (c)* 


(a)  See  the  case  reported,  3  C.  B., 
N.  S.  106;  26  L.  J.,  C.  P.  253. 

(b)  See  Graham  y.  Oldis,  ante^ 
p.  262. 

(c)  The  judge,  where  he  may 


deem  it  right  fat  the  purpoeee  of 
juBtioe,  may  order  an  adjoumment 
for  such  time,  and  subject  to  such 
terms  and  conditions  as  to  costs 
and  otherwise  as  he  ra^  think  fit. 
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Coram  Crawder,  J. 

WOOD  V.  SCARTH. 

A.CTION  on  an  agreement  to  grant  a  lease  to  the  plain- 
tifi: 

Pleas :  nan  assumpsit  and  an  equitable  defence  grounded 
on  the  &ct8. 

Bovill  for  the  plaintiff. 

James  for  the  defendant 

It  was  proved  that  the  defendant  intended  that  a  pre- 
mium of  500/.  should  be  paid ;  instructed  his  agent,  S,y  to 
mention  it  to  the  plaintiff,  and  assumed  that  it  had  been 
mentioned,  though  it  had  not.  The  plaintiff  then  wrote  a 
letter  to  the  defendant  proposing  to  take  the  lease  ^*  on  the 
terms  already  agreed  upon,"  to  which  the  defendant  wrote 
a  letter  in  answer,  accepting  the  proposal. 

Crowder,  J. — There  is  clearly  no  answer  at  law.  It 
was  a  mistake.  There  was  an  agreement  in  writing  which 
did  not  include  the  premium.  That  the  defendant  men- 
tioned it  to  his  agent  matters  not,  unless  it  was  also  men- 
tioned to  the  plaintiff,  which  is  a  matter  for  the  jury.  The 
defendant's  letter  was  an  answer  to  the  plaintiff's,  and 
clearly  constituted  an  agreement  (a). 


1858. 


It  is  DO  answer 
in  an  action  at 
law  on  an 
agreement, 
whether  by  way 
of  equitable 
defence  or 
otherwise,  that 
the  defendant 
entered  into 
the  agreement 
by  mistake. 


(a)  See  Luce  v.  Ixod^  25  L.  J., 
Exch.  307,  as  to  mistake  by  both 
parties.  At  the  same  sittings,  coram 
Bramtoeiif  B.,  It  was  ruled  that  if 
one  party  proposes  and  another  ac- 


cepts, although,  (unknown  to  the 
other),  misunderstanding  the  pro- 
posal, that  constitutes  an  agree- 
ment 


VOL.  I. 


F.F. 
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^~^""*^  Coram  Byles,  •/". 

HAWK  V.  FREUND. 

Trinity  Term.       . 

An  admission  ASSUMPSIT  on  a  contract  by  which  the  defendant  was 
terauf theordi.  to  buy  goods  (wool)  of  the  plaintiff,  to  be  delivered  at  such 
tb(7hl°nTwrit- "  ^™®  during  the  month  of  November  as  the  defendant  should 
ing  of  the  party  please.  Breach :  that  the  defendant  would  not  receive  the 
precludes 'an  wool  according  to  the  contract,  but  wholly  refused  so  to  do. 
Lihenticityo/  Pleas:  denying  the  contract,  the  readiness  to  deliver 
any  part,  even   according  to  the  contract,  and  the  breach  in  refusing  to 

an  addition  to  .        *^  ^  ° 

a  postscript,      receive  according  to  the  contract. 

obviously  in  a 

different  hand-  Wilde  and  Blockbume  for  the  plaintiff, 
writing.    In 

letters  consti-  JJ.  CoIe  and  Finloson  for  the  defendant 
toting  a  con- 
tract the  words  The  contract  was  proved  by  letters,  the  originals  of 
"  same  terms,"  .                                       r                 ^                 »                 *B 
or  "usual  which  had  been  admitted  to  be  in  the  defendant's  hand- 

oTparol  evU*  writing.  The  earlier  letters  related  to  a  former  purchase, 
dence.  A  letter  apparently  as  broker,  on  which  he  was  allowed  a  deduction 

proposing  that      *  *  •'  ' 

goods  shall  be  for  commission.  Then  there  was  a  letter  in  October,  1857, 
same  terms,"  proposing  to  the  plaintiff  to  send  him  so  many  parcels  of 
d^Mei^havSr/"  ^^^^  **  *  P™^  named,  on  "  tlie  same  terms."  This  was 
^T  *'.^"*J®^*  accepted  by  letter  of  the  plaintiff,  and  a  subsequent  letter  of 
duction  from  the  defendant  was  put  in,  in  which  there  was  a  P.S.: — "  The 
way^"  com-      twenty  pieces  of  wool  are  not  wanted  till  November  [but 

mission,  the  ^^j^j  ^^^m  ^„/]  The  latter  words  were  in  a  handwriting 
acceptance  of  ^  "■  ^  ^      ° 

the  offer  held     obviously  different  from  the  rest,  and  on  its  being  put  in, 

to  create  a  con- 

tract  on  that  Cole  proposed  to  contest  the  authenticity  of  the  words 

footing.  r        j^ 

The  goods     referred  to. 

being  deliver-  «,«  t"«r  «iiii  a 

able  at  buyer's  Sea  per  Byles,  J. — ^You  Cannot  be  allowed  to  do  so  after 
iJovemberla  "^  admission  that  the  letters — the  whole  of  the  letters— are 
the  wd^f  Oc-  ^  *®  handwriting  of  the  defendant  The  saving  of  "just 
tober  declining  exceptions'*  does  not  allow  exceptions  to  the  authenticity  of 
to  receive  them,  ^     t^  ^\         /  \ 

and  treating      any  part  of  them  (a). 
them  as  the 

efficient''''  *  ^")  ^^^  ChapUn  v.  Lery,  23  L.  J.,  v.  AiUn,  7  Excb.  155 ;  21  L.  J., 
breach.  Exch.  117;  9  Exch.  531;  Barboi      Exch.  155. 
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The  defendant's  letter  reserved  a  right  to  see  the  wool  1858. 
weighed.  The  wool,  in  consequence  of  the  above  direction, 
had  been  sent  to  London  and  warehoused.  To  prove  the 
breach  a  letter  of  the  30th  October  was  relied  on^  in  which 
the  defendant  declared  he  had  lost  the  buyer  (through  his 
fiulure),  and  proposed  to  keep  the  wool  a  month  in  hopes 
of  finding  another,  and  a  subsequent  letter  in  November,  in 
which  he  treated  the  wool  as  the  seller's,  and  declined  to 
take  to  it. 

The  price  of  wool  at  the  end  of  November  was  two-pence 
per  pound  lower  than  the  contract  price ;  but  in  February 
it  had  recovered  one  halfpenny  per  pound,  and  the  plaintiff 
then  resold  by  a  broker,  consequently  at  an  actual  loss  only 
of  one  penny  halfpenny  per  pound. 

The  plaintiff  claimed  a  loss  at  the  rate  of  two-pence  per 
pound,  giving  evidence,  however,  that  the  broker's  expenses 
absorbed  the  halfpenny  per  pound. 

Cole  cross-examined  the  plaintiff  as  to  the  former  con- 
tract; elicited  that  the  defendant  had  been  allowed  to 
deduct  commission  as  broker,  and  at  the  close  of  the 
plaintiff's  case  submitted,  first,  that  the  phrase  '^  same 
terms"  meant  that  the  purchase  now  in  question  was  as 
broker,  and  that,  even  if  the  defendant  was  liable  as  prin- 
cipal, he  wa^  entitled  to  deduct  commission ;  secondly,  that 
there  would  be  no  breach  until  the  end  of  November,  and 
not  then  until  a  notice  to  defendant  of  readiness  to  weigh 
the  wool  in  his  presence,  and  that  there  was  no  evidence  of 
a  breach ;  thirdly,  that  the  measure  of  damages  must  be  the 
difference  between  the  contract  price  and  the  price  at  which 
the  goods  were  resold. 

Per  Byles,  J. — The  letters  contain  sufficient  evidence 
of  a  refusal  to  receive  in  November.  Evidence  of  notice  of 
readiness  to  weigh  is  not  necessary.  No  one  can  doubt 
that  the  defendant  could  have  had  the  wool  weighed  if  he 
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1858.        wished.     There  is  evidence  of  the  breach  and  of  the  residi- 
ness  to  deliver. 

As  to  damage,  I  should  probably  be  with  the  defendant 
if  the  question  really  arose ;  but  it  does  not,  as  the  evidence 
shows  that  the  halfpenny  per  pound  by  which  the  price  had 
risen  after  November  was  counterbalanced  by  the  expenses. 
I  think,  however,  that  the  defendant  is  entitled  to  deduct 
for  commission.  Parol  evidence  was  rightly  receivable  to 
explain  "  the  same  terms,"  which  appeared  to  include  such 
deduction. 

Verdict  for  the  plaintiff. 


Coram  Crowdery  J. 

THE  PROTECTOR  LOAN  AND  ANNUITY  COM- 
PANY  V.  WILSON. 

Trinity  Term. 

An  aiyoupn-      A.CTION  on  a  joint  and  several  bond. 

ment  refused 

in  an  action  on       Plea :  non  €st  factum. 

a  bondy  the 

witness  called         W.  Watkins  for  the  plaintiffs. 

to  prove  the 

execution  by         J.  Thompson  for  the  defendant. 

the  defendant, 

failing  to  do  The  witness  called  to  prove  the  execution  of  the  bond 

by  the  defendant  professed  not  to  be  able  to  say  with  cer- 
tainty that  he  saw  the  defendant  execute  it,  but  said  it  was 
a  certain  person  in  Court  (whom  he  pointed  out)  and  who 
being  thereupon  called,  stated  that  his  name  was  not  Wil- 
son,  and  that  he  had  not  executed  the  bond. 

This  being  the  only  evidence  for  the  plaintifis,  W,  Wat- 
kins  applied  for  an  adjournment,  on  the  ground  that  it  had 
come  upon  him  by  surprise,  and  that  there  was  collusion. 

8ed  per  Crowder,  J. — The  burden  of  the  issue  was 
upon  you,  and  you  were  bound  to  be  prepared  with  evi- 
dence to  prove  that  the  bond  was  executed   by  the  de^ 


BO. 
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fendanU     If  you  have  suffered  a  surprise,  you  can  apply        1858. 

to  the  Court  upon  affidavit  for  a  new  trial  on  that  ground.      ^^^^'^ 

The  trial  cannot  be  adjourned.     There  will  be  a  Protector 

Loan  and 

Nonsuit  (a).  Annuity 

Company 

(a)  Vide  GrahMM  T.  Oldii,  p.  262,  and  CahUl  ▼.  Dawion,  4mU.  Wilson 


SPENCELEY  v.  GREENWOOD  and  others. 

jk  Triniiff  Term. 

A.CTION  on  three  bills  of  exchange — Srd  April,  1857,  Taking  a  bill 
for  54Z.;  16th  May,  1857,  for  407/.;  and  the  15th  July,  ^^do^^not 
1857,  for  529t,  accepted  by  the  defendants  Greenwood,  pT  **  ^^f   ,^ 

'  '  r  J  »  charge  the  old 

Airey,  and  Feamley.  firm,  and  it  is 

Pleas  as  to  all  the  bills :  exoneration,  and  other  biUs  given  the^'wy^whe^ 

in  satisfaction ;  set-off  and  payment  taken^n  satis- 

To  the  third  bill  it  was  pleaded,  that  it  was  given  and  faction  and 

taken  in  satisfaction  of  the  first,  and  also  that  the  defend-     The  new  firm 

ants  did  not  accept  it  STJ^'^'^nd 

The  defendant  Feamley  pleaded  bankruptcy,  and  a  nolle  **>«  oW  ^» 

prosequi  was  entered.  authority  of 

the  retiring 

H.  James  and  Prentice  for  the  plaintiff.  membcn,  by 

*  acceptances  in 

Pigott,  Serjt.,  and  J,  Broion,  for  the  defendants.  the  debts  of  the 

old  firm ;  but 
The  defendants  had  been  in  partnership,  and  bills  were  when  such  an 

accepted  by  them  for  goods  consigned  to  them  by  the  beecrgivenin" 

plaintiff-  ^^^X 

On  the  25th  June,  1857,  the  partnership  was  dissolved,  the  old  firm, 

,.^,^,  \  the  liability  of 

and  on  the  ord  July  gazetted.  the  retiring 

A  correspondence  had  taken  place,  whence  it  appeared  Scoid"iil"re- 
that  Fearnley  was  to  remain  and  carry  on  the  business  with  «"«■• 
one  Abbott,  the  other  defendants  retiring.     The  plaintiff 
assented  to  this  change  on  the  Srd  August,  and  took  a  bill 
for  344/.,  drawn  by  him  on  and  accepted  in  the  name  of 
'*  Fearnley  and  Abbott,"  but  which  it  appeared  had  been 
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Spenceley 

V, 

Greenwood 
and  Othen. 


accepted  by  Feamley  without  the  authority  of  Abbott,  who 
had  never  actually  joined  him  in  partnership.  The  plain- 
tiff complained  of  this  when  he  discovered  it ;  and  on  the 
6th  of  August,  the  bill  of  3rd  April  coming  due,  he  took 
the  bill  of  the  15th  July,  drawn  upon  and  accepted  in  the 
name  of  Greenwood  &  Co.,  but  accepted  by  Fearnley  in 
that  name,  without  any  express  authority  from  the  retiring 
members. 

The  letter  of  16th  May  was  admitted  to  have  been 
renewed. 

The  plaintiff  admitted  that  he  held  consignments  to  a 
large  amount,  but  not  covering  all  the  bills,  including  that 
for  338/. 

Piffottj  Serjt.,  proposed  to  make  this  evidence  a  set-off. 

Sedper  Crowder,  J. — The  plaintiff  has  a  lien  upon  the 
goods  to  the  total  amount  of  his  unsatisfied  claims,  and 
there  is  no  case  for  set-off. 

JS.  James  proposed  to  put  in  the  correspondence  as  to  the 
bUl  for  338/. 

Pigottf  Serjt.,  objected  that  it  was  irrelevant 

Sed  per  Crowder,  J. — It  is  admissible  as  explaining 
the  transactions,  and  as  evidence  that  the  plaintiff  could  not 
have  meant  to  take  the  bill  of  the  15th  July  in  satisfaction 
of  the  bill  of  April. 

Pigott,  Serjt — The  plaintiff  cannot  recover  either  on 
the  bill  of  April  or  of  July.  The  bill  of  July  was  accepted 
by  the  members  of  a  new  firm  without  die  authority  of  the 
old,  and  after  it  was  dissolved.  It  did  not  bind  the  retiring 
members,  but  it  bound  Fearnley,  and  it  satisfied  the  former 
bill. 

Crowder,  J.  (to  the  jury.)— The  mere  taking  of  the  bill 
would  not  satisfy  the  .former  one,  unless  it  was  meant  to 
give  up  the  former  one ;  and  the  question  for  you'  is,  whe- 
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ther  that  was  intended  by  the  plaintiff.  It  may  be  taken, 
that  Feamley  had  no  authority  to  accept  a  bill  in  the  name 
of  the  old  firm  after  the  partnership  was  dissolved,  even  for 
a  debt  of  the  old  firm.  But  if  he  had  not  such  authority, 
then  the  bill  so  given  having  been  drawn  upon  the  old 
firm  and  not  accepted  by  them,  it  was  not  the  bill  which 
the  plaintiff  intended  to  take  at  all,  and  therefore  hardly 
a  bill  which  he  would  have  taken  in  satis&ction. 

Verdict  for  the  plaintiff  for  the 
amount  of  the  first  bill  and  in- 
terest, 544/. 


1858. 


Spenceley 

V. 

Greenwood 
and  Others. 


Coram  Channell,  B. 

BROWN  V.  HUGHES  et  Uxor. 

A.CTION  by  an  executor  for  240/.  money  lent  to  the  de- 
fendant's wife  by  the  testatrix. 
Plea :  never  indebted. 

Overend  and  Keane  for  the  plaintiff. 

Hvddleston  and  Watkin  WiUiams  for  the  defendant. 

One  of  the  defendants  was  the  daughter  of  the  testatrix, 
and  the  plaintiff,  a  stranger,  had  prepared  the  will.  The 
defence  set  up  was,  that  the  alleged  loan  was  a  gift. 

On  the  part  of  the  plaintiff  it  was  proved,  that  the  de- 
fendant, on  being  shown  the  original  will  (which  was  on 
a  small  piece  of  paper)  and  having  his  attention  called  to 
something  in  it  as  to  a  sum  of  240/.,  asked  whether  the  will 
could  not  be  altered  so  as  to  enable  her  to  escape  paying 
it,  and  was  then  proposed  to  put  in  the  probate  of  the  will 
to  show  what  the  paragraph  was  to  which  their  direction 
related. 

Huddleston  objected  that  the  probate  was  not  evidence 


Trinity  Temu 

To  explain  or 
contradict  a 
■tatementmade 
by  a  party  as 
to  an  alteration 
in  a  will  under 
which  he  was 
claiming,  held, 
that  the  pro- 
bate of  the  will 
was  not  suffi- 
cient evidence, 
but  that  the 
original  docu- 
ment itself 
should  be  put 
into  the  hands 
of  the  witness. 
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1858.  of  the  will  as  a  testamentary  instrument,  and  that  if  it  was 
sought  to  explain  the  statement  of  the  defendant  by  any 
writing  shown  to  her  at  the  time,  the  very  writing  itself 
must  be  produced. 

Channell,  B. — That  is  so  in  my  judgment,  and  the 
original  must  be  produced  for  this  purpose. 

Huddleston  however  afterwards  withdrew  his  objection, 
and  the  probate  was  read. 

There  was  a  verdict  for  the  defendant. 


Coram  Martin,  B. 
ROCKCLIFFE  v.  PEARCE. 

Trinity  Term, 

Where  the  evi-  ACTION  for  breach  of  an  agreement  to  consign  coals  to 
contract  con-     the  plaintiff. 

fetters"an^  °^        Pleas :  non  assumpsit  and  rescission  of  the  contract 
P,";i^yi°^°°i:        Shee,  Serjt.,  and  Prentice,  for  the  plaintiff. 
agreement"to         Petersdorff,  Serjt.,  and  Powell,  for  the  defendant 
the  qu«(tion 'is       There  had  been  communications  by  letter  and  otherwise 
whertier^re    l>^*ween  the  parties,  in  which  an  agreement  was  mentioned, 
was  a  complete  but  none  had  been  drawn  up. 

and  conclusive 

agreement  in-        Petersdorff,  Sent. — There  is  no  case. 

tended  to  be  •*'  ^ 

acted  upon.  Martin,  B. — It  is  a  question  for  the  jury  whether  there 

A  rescission  of  '  ^        ^  ^     '' 

an  a^eeroent  was  ever  a  final  and  conclusive  agreement.     If  the  parties 

oAn  wjtuar  intended  that  everything  should  be  afterwards  put  into 

rSdnd^"'  ^°  writmg,  and  that  before  then  the  agreement  should  not  be 

After  the  acted  upon,  then  it  would  amount  to  mere  negociation,  and 

counsel  for  the 

plaintiff  had      uot  to  a  Contract 

summinrup?'*  There  was  evidence  that  the  defendant  had  proposed  to 
aUowtd  to  b"e'  ^^  plaintiff  to  put  an  end  to  the  agreement,  and  that  the 
called.  plaintiff  had  not  expressly  objected  to  it. 


\ 


V. 

Pearce. 
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Petersdorffy  Serjt,  relied  on  this  as  supporting  the  plea        1858. 
of  rescission,  S^^^^^""^ 

ROCKCLIPFB 

Sed  per  Martin,  B. — There  must  be  evidence  that  both 
parties  agreed  to  it  It  is  not  enough  that  one  proposed  to 
the  other  to  rescind  unless  the  other  assented  to  the  pro- 
position (a). 

Petersdorfff  Serjt,  said  he  should  call  no  witnesses. 

Prentice  began  his  address  to  the  jury  by  observing  that 
the  defendant  was  present,  and  was  not  called  (6),  where- 
upon— 

Petersdorffy  Serjt,  applied  to  be  allowed  to  call  him. 

Prentice  objected. 

Sed  per  Martin,  B. — Counsel  must  not  be  bound  too 
strictly.     Let  him  be  called. 

The  'defendant  was  called  and  examined. 

Martin,  B.  (to  the  jury).— Was  there  a  complete  and 
conclusive  contract?  If  so,  was  there  an  agreement  to 
rescind  ? 

Verdict  for  the  defendant 

(a)  See  as  to  the  plea  of  re-  {h)  M*Evjen  v.  Cotching,  27  L. 

■ciBsion,  Dobum  v.  Etpie,  26  L.  J.,      J.,  Exch.  60. 
Exch.  240. 


Coram  Williamsj  J. 
WOOD  V.  JONES. 

Q  Hilary  Term, 

^LANDER.     The  special  damage  (which  was  necessary  In  slander, 
to  support  the  action)  was,  that  persons  who  would  other-  Jamag^rpar- 
wise  have  given  the  plaintiff  pecuniary  assistance,  or  their  ^^  "j[*"  *'«'"»«* 
votes  for  her  admission  into  a  benevolent  institution  had  to  whom  the 

«        1*1  words  were 

retused  to  do  so.  spoken,  but  in- 

Plea:  not  guilty.  T^^r,. 

whose  patron- 
age the  plaintiff  was  supposed  to  have  lost 


/ 
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JFlnlason,  for  the  defendant,  applied  for  particulars  of  the 
names  of  the  parties  to  whom  the  words  were  spoken,  or  of 
the  persons  whose  patronage  the  plaintiff  supposed  she  had 
lost,  contending  that,  as  the  persons  must  be  the  same  as  at 
the  trial,  evidence  would  not  be  admissible  of  injury  suffered 
through  the  repetition  of  the  words  (a). 

Sed  per  Williams,  J. -t- They  may  have  been  spoken  to 
persons  whose  repetition  of  them  would  be  privileged. 

JFinkuon  then  pressed  for  interrogatories  or  particulars 
as  to  the  persons  who  had  refused  to  support  or  assist  the 
plaintiff. 

Gray,  for  the  plaintiff,  opposed ;  but 

Williams,  J.,  after  consideration,  made  the  order  for 
interrogatories  (6). 

Order  ^lade. 


(a)  Ward  v.  Weekt,  7  Bing. 
211. 

(b)  The  plaintiff;  after  great  de- 
lay, made  an  affidavit  in  answer, 
to  the  effect  that  she  could  not 
state  that  any  particular  persons 
had  refused  to  vote  for  her  on  ac- 
count of  the  slander,  but  believed 


that  some  must  have  done  so,  from 
the  discrepancy  between  the  votes 
and  the  promises.  This  was  deemed 
sufficient  for  the  purpose  of  trial. 
The  cause  might  have  been  tried 
at  the  Warwick  Spring  or  Summer 
Assizes,  but  was  not 


MarehlO. 

Leave  not 
given  to  with- 
draw pleas 
after  notice  of 
trial,  except 
upon  terms,  if 
necessary,  of 
the  notice 
standing  for 
execution  of 
writ  of  inquiry, 
so  as  to  pre- 
vent the  plain- 
tiff ftom  being 
prejudiced  by 
delay. 


Judyei  Chambers,  coram  Pollock,  C,  B. 

GRIMSHAW  V.  WILDES. 

Assumpsit.  The  defendant  had  pleaded  several 
pleas,  one  of  them  special,  and  the  plaintiff  had  given 
notice  of  trial,  and  the  last  day  for  giving  notice  for  the 
assizes  had  elapsed. 

Finlason,  for  the  defendant,  applied  for  leave  to  withdraw 
the  pleas,  and  let  judgment  go  by  default. 

Chitty,  for  the  plaintiff,  claimed  costs,  also  that  the  de- 
fendant should  be  put  under  terms,  otherwise,  as  the  plain- 
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tiff  would  have  to  give  a  fresh  notice  of  trial  to  execute  a        1858. 
writ  of  inquiry,  he  would  be  greatly  delayed. 

Finlason  urged  that  an  express  rule  of  practice  (Hilary 
Term,  16  Vict.  8)  was  required  to  provide  "  that  the  de- 
fendant shall  not  be  at  liberty  to  waive  his  plea**  without 
leave  of  the  Court  or  a  Judge,  and  that  this  rule  did  not 
apply,  as  the  application  was  not  to  waive  a  plea  (which 
meant  to  ''waive"  a  special  plea,  retaining  the  general 
issue),  but  to  withdraw  the  pleas  altogether. 

Sed  per  Pollock,  C.  B. — When  pleas  have  been  de- 
livered they  cannot  be  withdrawn  except  by  leave  or  with 
consent ;  and  the  leave  cannot  be  granted  except  on  such 
terms  as  will  prevent  the  plaintiff  from  being  prejudiced. 

Order  made  on  condition  of  payment  of 
costs  (if  any),  and  also  on  condition 
that  the  notice  of  trial  stand  for 
writ  of  inquiry. 


Coram  Channell,  B. 

BELL,  P.  O.  V.  PLEVINS. 

JLHE  declaration,  on  a  bond  given  as  security  for  the '  After  addi- 
banking  account  of  a  third  party,  setting  out  the  condition,  pleading  has 
and  a  breach  or  non-payment  of  balance  with  interest  and  reused  to^add 
charges,  was  delivered  on  the  20th  April,  and  time  to  plead  a  plea,  in  an 

,  1      .       1  1  1  .  .  acrion  on  a 

had  been  obtained  upon  the  usual  terms,  expmng  on  bond,  raising 
Saturday,  the  8th  May,  on  which  day  the  London  agent  defencerun' 
receiving  then,  for  the  first  time,  instructions  to  defend—  "^ported  by 
delivered,  to  save  a  judgment — the  plea  of  non  est  factum,  its  essential 
Subsequently  he  laid  papers  before  pleader,  from  which  it  fidcnTexpfa-' 
appeared  that  the  defendant  had,  after  his  original  execu-  5*j^°"  °^  ^^® 
tion  of  a  bond  as  surety,  been  desired  by  the  manager  of 
the  bank  to  execute  another,  difiering,  as  he  said,  only  in 
form,  not  in  effect.   The  old  one  was  accordingly  cancelled 


Lent  Atsizet, 
If  A.  transfers 
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HOME  CIRCUIT. 


Hertford^  coram  Bramwell,  B, 

MOREWOOD  AND  BAINE  v.  THE  SOUTH-EAST- 
ERN  RAILWAY  COMPANY. 

Interpleader.     The  issue  was  between  the  claim- 
Ey^an'^assign-'    ^^^,  One  Or  either  of  them,  and  the  execution  creditors, 
as  against  ere-        BaUantine,  Serjt.^  and  Pearce,  for  the  plaintiffs. 

S resent  at  and       BomU  and  22.  Clarke  for  the  defendants, 
oes  not  object        r«i      •    i 
to  a  subse-  The  judgment  debtor  was  one  Watson^  who  had  assigned 

meut^b"^to  ^c  goods  in  question  to  Morewood.  There  was  a  great 
C.,  as  neither  ^gjj  ^f  evidence  as  to  the  bona  fides  of  this  assignment,  but 
afterwards  set  Watson  was  present  when  Morewood  afterwards  assigned 
assignment  nor  them  to  Baine  for  200L,  which  was  sworn  to  have  been 
fc'Lli  paid  and  received. 
an  execution"        Bramwell,  B.  (to  the  jury). — It  is  immaterial  whether 

creditor  of  A.'s  i\^q  property  was  bond  fide  transferred  from  Watson  to 
in  interpleader  *  i 

between  them  Morewood.  As  to  that  or  any  other  assignment,  if  there  is 
a  secret  understanding  that  the  transfer  is  not  to  take  effect 
there  is  no  transfer  at  all.  But  if  A.,  the  owner^  professes 
to  sell  to  B.^  and  does  not  really  do  so,  and  then  B.  stands 
by  while  A.  sells  the  same  goods  to  C,  then  as  against  A. 
and  B.,  the  second  assignee,  C.  has  a  good  title.  I  direct 
you  then,  in  point  of  law,  that  if  the  assignment  to  Baine 
was  bond  fijde^  t.e.,  without  any  private  bargain  between 
him  and  Morewood^  the  claimant  Baine  is  entitled  to  your 
verdict  (a). 

Verdict  for  the  claimant  Baine. 

(a)  See  Waller  v.  Drakeford,  1  E.  &  B.  749;  22  L.  J.,  Q.  B.  274. 
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1858. 
Lewes f  coram  Willes,  J.  ^~*^"^^ 

REGINA  V.  ELLIS, 

-j^  Summer  AtHzM. 

XSlGAMY.  In  bigamy, 

whether  cvi- 
Hirst,  for  the  prosecution,  in  opening  the  case,  intimated  dence  is  neces- 

a  doubt  whether  he  was  bound  to  give  evidence  to  show  part  of  the 

that  the  prisoner  married  a  second  time,  knowing  that  his  Sww  AaTSe*^ 

first  wife  was  alive.  prisoner  mar- 

ried, knowing 

WiLLEs,  J. — That  must  depend  upon  the  facts.  to'blTSlie  Ide- 

It  appeared  that  the  first  marriage  was  fourteen  years  particular  facts 

ago,  and  that  the  prisoner  had  cohabited  with  his  wife  until  ®^®»<^^  ^ 

witliin  the  last  two  years,  the  second  marriage  having  taken 

place  about  a  year  ago. 

WiLLES,  J. — Although  if  the  husband  has  been  living 
apart  from  his  wife  for  seven  years,  under  such  circum- 
stances as  to  raise  a  probability  that  he  supposed  that  she 
was  dead  when  he  remarried,  evidence  may  be  necessary 
that  he  knew  his  first  wife  was  alive,  that  is  not  so  where, 
as  in  the  present  case,  the  parties  cohabited  until  within  a 
period  comparatively  recent,  as  in  this  instance  two  years. 

The  prisoner  was  undefended. 

Convicted  (a). 

(a)  See  Regina  ▼.  Danf,  Tpott^  p.  323. 


REGINA  V.  WILTON. 

XT  was  desired  to  put  in  the  deposition  of  a  woman,  on  Delivery  of  a 
the  ground  that  she  was  ill  and  unable  to  attend,  it  being  primAfaeU 
stated  that  she  had  been  delivered  of  a  dead  child.  ?«'mne^'?^ 

WiLLES,  J. — It  must  not  be  supposed  that  the  fact  of  a 
woman  having  been  delivered  nine  days  ago  constitutes  an 

VOL.  I.  Y  F.F. 
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illness  within  the  meaning  of  the  statute  (a) ;  but  we  have  it 
Reoina       '^^  evidence  that  she  was  delivered  of  a  decid  child,  which 
«•  would  tend  to  produce  a  morbid  state  of  body,  and  there- 

fore I  am  of  opinion  her  deposition  may  be  read. 

(a)  R.  T.  Inhabitanti  of  Huddersfield,  26  L.  J.,  M.  C.  169. 


Coram  Bramwell,  B. 
REGINA  V.  STONE. 

Smuwter  J»nzu»  -n 

When  the        Jb  ALSE  PRETENCES. 

counsel  for  the 

prosecution  JBallantine,  Serjt.,  for  the  prosecution,  applied  for  a  post- 
leave  to  add  a  ponement  of  the  trial  in  order  to  prefer  another  indictment 
indiTtmem  against  the  prisoner,  as  the  present  indictment  would  not 
the  ground  that  permit  of  evidence  to  disclose  the  whole  of  the  transac- 

the  indictment    ^.       /  v        ,  .  ,  , ,    ,  .  ,  ,      . 

as  framed  will    tion  (a),  which  would  be  necessary  in  order  to  obtain  a 

not  enable  him  -»^«*„:^4;^« 
to  disclose  all      COnviCtlOn. 

transaction/  *  Parry,  Serjt.,  for  the  prisoner,  admitted  that  he  could 
Mnnot'dahn'  ^°*  oppose  the  apphcation  to  add  a  count,  but  he  applied 
to  be  tried  at     to  be  tried  at  once  upon  the  present  indictment. 

once  upon  the 

indictment  al-  Sed  per  Bramwell,  B. — That  is  not  allowable ;  the 
ferred,  and  the  result  would  be  a  trial  on  a  partial  and  imperfect  state  of 
^^p"ncd.''*     ^**-     "^^  ^^  ™^st  be  postponed. 

(a)  The  indictment  was  for  ob-  Sour  houses.     An  application  was 

taining  a  sum  of  money  from  a  afterwards  made  to  the  same  learned 

building  society,  to  which  the  pri-  judge  by  Ba//ann'n«,Seijt.,toaban- 

soner  belonged,  on  a  false  pretence  don  the  prosecution,  but  the  learned 

by  him  that  two  houses  he  had  to  Baron  (not  having  read  the  depo- 

erect  were  finished  and  completed,  sitions)  declined  to  entertain  the 

The  advance  waa  obtained  as  to  application.    See  S.  C,  next  page. 
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1858. 
Coram  WUles,  J.  ^**n^^ 

REGINA  V.  STONE. 

!PaLSE  pretences.  The  indictment  charged  that  Onanindict- 
the  prisoner,  being  a  member  of  a  building  society,  obtained  taining  money 
from  the  society  the  sum  of  30/.  by  means  of  a  false  pre-  J^ncelTiFh  u 
tence  that  he  had  completed  two  houses,  which  he  had  to  consistent  with 

*  the  evidence 

erect  before  he  was  entitled  to  receive  the  money.  for  the  prose- 

cution that  the 
JSallantine,  Serjt^  in  opening  the  case,  stated  that  it  object  of  the 

would  appear  that  the  prisoner,  by  the  rules,  would  have  was  something 

forfeited  the  houses  in  case  they  were  not  completed  by  *{j^/ninVo/ 

the  time  he  made  the  pretence ;  and  that  the  certificate  of  the  money,  the 

.  1      .      »  charge  will  not 

a  surveyor  was  necessary  to  be,  and  was  m  fact,  obtained  be  sustainable, 
before  the  money  could  be  received;  and  this  being  so, 
the  object  of  the  false  pretence  might  be  to  avoid  the  for- 
feiture. It  appeared  to  him,  therefore,  that  the  charge  was 
not  sustainable,  and  he  proposed  to  withdraw  from  the 
prosecution. 

WiLLES,  J.,  assented. 


Coram  Bramwelly  B, 
ADAMS  V.  SMITH. 

XRESPASS,  for  building,  &c.  upon  the  soil  of  the  plain-  An  amend- 
tiff  "  forming  a  passage  and  private  road  from  a  public  place  Simtion  o""a" 
to  a  house  of  the  plaintiff."  nlea,  nit  al- 

^  lowed,  as  rais- 

Pleas :  not  possessed,  and  a  special  plea  of  title  under  a  ing  a  question 

...  T  which  had  not 

third  party.     Issue.  before  been 

-«.«/.       1        1  .     .«»  raised  between 

BovtU  for  the  plaintiff.  the  partiei. 

Lmh  for  the  defendant 

The  defendant  claimed  the  passage  as  his  own,  and  also 
attempted  to  prove  that  the  locus  in  quo  was  a  highway, 

y2 
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1858.  but  it  being  dark  and  he  fearing  that  if  he  went  after  them 
at  once  the  others  would  stray,  went  some  short  distance 
with  the  resty  got  them  safely  penned  for  the  night,  and 
then  came  back  to  remove  the  others  which  had  strayed, 
and  which  were  the  beasts  in  question,  but  the  defendant 
had  then  impounded  them. 

Bramwell,  B. — The  replication  is  not  proved  and  the 
plea  is  supported.  The  plaintiff's  drover  did  not  remove  his 
cattle  in  a  ^  reasonable  time  in  that  behalf,*'  i,  e.  a  reason- 
able time  for  their  removal ;  which  means,  in  such  a  case, 
a  reasonable  time  for  the  act  of  removal,  doing  it  at  once ; 
he  had  no  right  to  wait  until  he  had  gone  after  and  secured 
the  rest,  otherwise  where  is  the  limit  ?  If  he  might  go  a 
mile  he  might  go  twain,  nay,  ten ;  and  if  he  might  wait 
half  an  hour  he  might  wait  two  hours. 

Lush  contended  that  the  drover  had  a  right  to  secure  the 
rest  of  the  cattle,  in  order  to  prevent  their  straying  while 
he  secured  the  rest ;  and  that  a  ''  reasonable  time"  meant 
reasonable  with  reference  to  all  the  surrounding  circum* 
stances,  the  darkness  of  the  night,  &c. 

Bramwell,  B.,  ruled  otherwise,  and  directed  a 

Verdict  for  the  defendant. 

Lush  tendered  a  bill  of  exceptions. 


KEEN  V.  PRIEST. 

A  letter  from  ^CTION  for  distraining  sheep  privileged  from  distress 

ltt*oSiey°ti  the  for  rent. 

cou^led'with         '^^^  defence  to  be  set  up  was,  that  they  were  distrained 

the  fact  that  it  damage  feasant. 

has  not  heen 

answered,  may       Howkins,  for  the  plainti£^  proposed  to  put  in  a  letter 
against  him.      from  his  attorney  to  the  defendant,  which  had  not  been 
answered. 
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Bomll  objected.  1858. 

Bramwell,  B. — The  conduct  of  the  defendant  is  evi- 
dence against  him,  and  silence  may  sometimes  be  con- 
duct (a).  I  will  see  the  letter  before  admitting  it  [Having 
read  it,  his  Lordship  admitted  it] 

It  was  an  ordinary  application  for  redress  for  "  an  illegal 

seizure  of  sheep"  made  by  the  defendant 

Verdict  for'plaintiflp, 

(a)  See  Gatkill  ▼.  Skene^  19  L.      v.  The  Accidenial  Death  Inturunce 
J.i  Q.  B.  275 ;  and  see  also  Shilling      Company^  ante,  p.  116. 


CHAPLIN  V.  REID. 

xLjECTMENT  by  ground  landlord  to  recover  houses,  on  In  ejectment 
condition  of  re-entry,  for  breach  of  a  covenant  that  the  ing,  it  is  sufli- 
lessee  or  assignee  would  insure  and  keep  insured  in  the  trshoiTthat^'^ 

"  Unity"  or  the  "  Sun"  office.  the  lessee's 

.   .  premises  are 

The  origmai  lease  was  to  one  Carter.  not  insured, 

The  plaintiff  proved  that  one  S.  was  tenant  and  had  J? rheinsuram;e 

mortgaged  to  the  defendant,  who  paid  him  rent  (a).  ^^^l^^^^y^' 

Hawkins,  to  prove  the  breach,  called  a  clerk  in  the  "town  "JJ^  E^"'"""' 

department"  of  the  "Unity"  insurance  company,  and  asked  »earched  the 

/I  .         V    .        •     T        1      N      1     .1  ,.       .  .         books;  but,  it 

(the  premises  bemg  m  London)  whether  any  policy  insuring  being  necessary 
the  premises  in  question  was  on  the  books  afler  a  certain  ^hherthe^^ 

date.  lessee  nor  his 

assignee  had 

Zi«A  objected  (6).  Z^l^^i 

Bramwell,  B. — It  is  the  only  way  in  which  such  nega^  £d  wM«hc? 

tive  evidence  can  be  iriven.  ^^^^  t*>«  nam® 

^  of  the  lessee 

Hawkins  then  called  the  defendant*s  attorney,  and  asked  Jjo°«J  ""^^ 
him,  "  Have  you  in  your  possession  any  policy  on  these  defendant's 

Mt  attorney  could 

premises  T  be  aski;d  if 

there  was  a 
(a)  Pole  V.  Davis,  ante,  p.  284.  policy  and  if  it 

(6)  See  Darby  v.  0««/*y.  25  L.  J,  Exch.  227.  L'^S'b; 

called  upon  to 
produce  it,  nor  on  his  refusal  be  asked  to  prove  a  copy. 
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1858.  Lush  objected.     He  can  only  know  it  from  his  client; 

the  communication  is  privileged^  and  the  answer  may  tend 
to  forfeiture;  May  v.  Hawkins  (a). 

Bramwell^  B. — There  axe  other  cases ;  Osborne  v.  The 
London  Dock  Company  (6).  But  the  answer  of  the  witness 
may  perchance  make  the  point  immaterial ;  and  the  objec- 
tion hardly  arises  yet. 

In  answer  to  the  question  the  witness  answered  that  he 
had  such  a  poUcy. 

Hawkins  then  asked  "  if  it  was  one  which  was  in  force 
after  a  certain  date.** 

Lush  objected^  and 

BramwelLi  B.y  disallowed  the  question. 

Hawkins  then  asked  if  the  witness  had  the  policy  in 
Courty  and  (the  witness  answering  in  the  affirmative)  then 
called  for  it  (c). 

Lush  declined  to  produce  it. 

Hawkins  asked  the  witness  on  what  ground  he  declined 
to  produce  it. 

Lusk. — It  is  I  who  decline  to  produce  it;  the  witness 
cannot  be  asked  that  question;  the  conduct  of  the  case  is  in 
my  hands. 

Hawkins  proved  a  notice  to  produce  the  policy ;  put  a 
paper  into  the  witness's  hands,  and  asked  if  that  was  not  a 
true  copy. 

Lusk  objected. 

Bramwell,  B.,  disallowed  the  question. 

Hawkins,  to  prove  the  non-insurance  in  the  "Sun/* 
called  a  clerk,  and  the  witness  having  stated  that  his  busi- 
ness was  to  enter  the  policies  and  the  premiums,  asked  him 

(a)  24  L.  J.,  Exch.  310.  (c)  Dwyer  v.  Collins,  21  L.  J., 

(6)  Ibid.  410.    See  also  Chester      Excb.  225. 
v.  WortUy,  25  L.  J.,  C.  P.  IIT. 
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whether  he  had  searched  through  the  books  for  the  purpose 
of  seeing  if  there  was  any  insurance  on  the  premises  in 
question. 

Lush  objected. 

Bramwell,  B.,  overruled  the  objection,  but 
Lush  cross-examined  as  to  the  search,  and  it  appeared 
that  the  entries  were  in  an  alphabetical  order  of  names,- and 
that  the  witness  had  only  searched  for  the  name  of  Carter, 
not  for  the  names  of  Sowerby  or  Reid. 

Bramwell,  B. — The  search  was  insufficient,  non  constat 
that  Sowerby  has  not  insured. 

Hawhins.'^'TYie  non-production  of  the  policy  on  notice 
to  produce  is  in  itself  some  evidence  that  it  is  not  in 
force  (a). 

Bramwell,  B. — No ;  that  is  no  evidence.  Either  the 
lessee  or  assignee  may  insure  according  to  the  covenant. 

Nonsuit. 


{a)  See,  as  to  its  being  some 
evidence  that  the  defendant  is  not 


called,  M'Evxn  v.  Cotching,  27  L. 
J.,  Ezch. 


Reid. 


Maidstone,  coram  Willes,  J. 

OSBORN  AND  ANOTHER  V.  VEITCH  AND  ANOTHER. 

Trespass  and  assault. 

Pleas :  not  guilty,  and  son  assault  demesne.    Issue. 

Shee,  Serjt,  and  Hawkins,  for  the  plaintiffs. 

JEdunn  James  and  F.  J.  Smith  for  the  defendants. 

The  plaintifis  were  owners  of  a  field  in  which  the  de- 
fendants were  walking  with  loaded  guns  at  half-cock  in 
their  hands.  The  plaintiffs  desired  them  to  withdraw  and 
give  their  names,  and  on  their  refusal  advanced  towards 
them  apparently  as  if  to  apprehend  them.    The  defendants 


Kent  Summer 
AnUee. 

A  threat  to 
shoot  a  person, 
coupled  with 
the  act  of 

{>re8enting  a 
oaded  fire-arm 
at  hiin,  al- 
though it  is 
"  half-cock," 
is  in  law  an 
assault    And 
a  charge  of  an 
attempt  to 
shoot  may  Jus- 
tify a  police- 
man in  arrest- 
ing. 
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OSBORM 

and  Another 

V. 

Veitch 
and  Another. 


half  raised  their  guns»  which  they  pointed  towards  them, 
and  threatened  to  shoot  them.  The  plaintiffs  (one  of  whom 
was  a  constable)  then  gave  them  in  charge  to  a  policeman 
for  shooting  with  intent,  and  he,  with  their  assistance, 
seized  and  handcuffed  them. 

E,  James  submitted  that  there  was  no  assault;  as  the  guns 
were  only  at  half-cock,  there  was  no  "present  ability*  to 
execute  the  threat  (a). 

Bed  per  Willes,  J. — Pointing  a  loaded  gun  at  a  person 
is  in  law  an  assault  It  is  immaterial  that  it  is  at  half-cock; 
cocking  it  is  an  instantaneous  act,  and  there  is  a  "  present 
ability"  of  doing  the  act  threatened,  for  it  can  be  done  in 
an  instant 

JE.  James. — ^The  assault  was  in  self-defence ;  the  defend- 
ants were  only  trespassers,  and  there  was  an  attempt  to 
apprehend  them,  and  excess  is  not  even  assigned  (6). 

WiLLEs,  J. — It  was  not  necessary  that  it  should  be.  To 
shoot  a  man  is  not  a  lawful  way  of  repelling  an  assault  No 
doubt  the  charge  of  shooting  with  intent  was  idle  (c),  and 
the  assault  was  only  a  misdemeanor.  The  handcuffing 
was  utterly  unlawful. 

Verdict  for  the  plaintiff,  damages  one  farthing. 


(a)  Bead  v.  Coker,  15  C.  B.  850 ; 
22L.  J.,  C.  P.  201. 
(6)  Braughion  v.  Jackson,    18 


Q.  B.  378. 

(c)  See  Hogg  y.  Burgess,  27  L. 
J.,  Exch. 


Kent 
AttUtes, 


MINNS  V.  SMITH. 

A  letter  from     j^CTION  for  not  allowing  weekly  payments  in  consi- 
vinR  been      deration  of  money  received  according  to  the  rules  of  a 
society. 

Plea :  inter  alia,  nan  assumpsit. 


plaintiff 
having  been 
handed  to  a 
Benrant  of  the 
defendant,  the 
■ervant's  an- 
swer held  evidence. 

The  rules  of  a  fooietjr  to  which  the  defendant  belonged,  proved  by  croM^^xaminBtion  of 
one  of  hia  witnesses,  held  evidence  against  him. 
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Party,  Serjt,  and  Joyce,  for  the  plamtiff.  ^}^^^ 

M.  Chambers  and  Hawkins  for  the  defendant 

To  prove  the  contract,  the  plaintiff  was  obliged  to  call 
a  person  in  the  employ  of  the  defendant,  a  contractor,  who 
engaged  ''gangs  of  men,'*  each  gang  having  a  superin- 
tendent. The  plaintiff  was  a  labourer  in  one  of  these 
gangs,  and  the  witness  was  superintendent  of  another. 

Parry,  Serjt,  proved  a  letter  on  behalf  of  the  plaintifi^ 
sent  to  the  defendant  on  the  subject  of  the  claim ;  and  that 
this  letter  was  sent  by  them  to  the  witness,  and  then  pro- 
posed to  put  in  his  answer. 

M.  Chambers  objected,  having  elicited  that  the  witness 
did  not  communicate  with  the  defendants  before  he  wrote 
an  answer,  but  as  the  letter  was  sent  to  him  to  be  answered, 
and  the  witness  said  he  thought  that  his  answering  it  was 
within  the  scope  of  his  duty. 

WiLLES,  J.,  admitted  the  answer,  which  was  signed  by 
the  witness  on  behalf  the  defendants  **  for  Messrs.  Smith 
&  Co." 

It  had  no  address  ;  but — 

Per  WiLLEs,  J. — Being  produced  by  the  defendants, 
that  is  prima  facie  proof  that  it  was  written  to  them,  being 
in  terms  also  consistent  with  that  supposition. 

It  appears  that  the  men  had  formed  the  society  among 
themselves,  but  that  the  defendants  authorized  their  cashier 
to  deduct  and  retain  the  weekly  payments. 

Jf.  Chambers,  on  cross-examination  of  the  same  witness, 
asked  as  to  the  rules,  which  were  not  written. 

Parry,  Serjt,  objected,  unless  it  was  shown  that  they 
were  known  to  the  plaintiff 

WiLLBS,  J.— It  must  be  taken  that  they  were  (a),  and  it 

(a)  See  Baylifft  v.  Butttrworth,  18  L.  J.,  C.  P.  273;  1  Exch.  Rep. 
425. 
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is  competent  to  the  defendants  to  show  the  real  character 
of  the  transaction. 

Upon  these  rules  the  plaintiff  was 

Nonsuited. 


YOUNG  V.  BARNETT. 

An  assignment  JLnTERPLEADER  issue  between  the  claimant,  plaintifi^ 

by  a  judgment  .  i  i»      i      ^ 

debtor,  a  trader,  and  the  execution  debtor,  detendant 

of  his  furniture, 

&c.  to  a  friendly      Shee^  Serjt,  for  the  plaintiff, 
creditor  pend- 
ing proceed.  Edwiu  James  for  the  defendant 

ings  in  the  In- 
solvent Court,        The    defendant  had   recovered    judgment,  at  the   last 
his  foreman  .  .  ,  ^         o       mi         -i  ,  \ 

and  family  re-    (Z8Stz€8,  against  One  Allen,  a  trader,  tor  oL  and  costs  (a) ; 
se«8?onf  AeW**""  ^  point  reserved  was  decided,  and  the  plaintiff,  the  claimant, 

fraudulent  as     ^  friend  of  the  debtor's,  had  exerted  himself  about  obtain- 
against  a  judg- 
ment creditor,    ing  bail  for  an  appeal,  which  however  was  not  prosecuted, 

and  on  the  10th  June  final  judgment  was  signed,  and  a 
writ  of fi.  fa.  issued.  Between  the  decision  and  the  signing 
of  judgment,  Allen's  foreman  got  a  judgment  against  him, 
on  which  he  took  proceedings  to  pass  through  the  Insol- 
vent Court ;  and  he  also,  before  the  writ  issued,  assigned 
his  fixtures,  stock  and  fiimiture  to  the  defendant,  the  pre- 
sent claimant,  for  the  sum  of  150/.  due  to  him. 

The  claimant  was  not  in  the  same  way  of  business  as 
Allen,  so  that  the  fixtures,  stock,  &c.,  could  be  of  no  use 
to  him,  and  at  and  since  the  time  of  the  writ  Allen's  wife 
and  children,  with  his  foreman,  remained  on  the  premises 
and  carried  on  the  business. 

WiLLES,  J.  (to  the  jury). — It  is  not  sufficient  to  inva- 
lidate an  assignment,  that  it  was  designed  to  defeat  an 
execution ;  the  question  is,  whether  it  is  real  or  only  colour- 
able, and  for  the  sole  purpose  of  being  used  to  defeat  the 

(a)   Vide  BameU  y.  Alien,  ante,  p.  125. 
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execution  and  then  treated  as  null.  Here  there  is  strong 
evidence  that  that  is  so,  the  debtor's  family  and  foreman 
remaining  in  possession. 

Verdict  for  the  defendant. 


BUN  YARD  V.  SEABROOK. 
Interpleader  issue  between  claimant  and  execution  a  transfer  by 

One  Fagg  sued  Seabrook  on  a  contract  as  to  hops  and  ^p^^*  ^^  ?" 

°^  ,  .     ,       his  farm,  the 

failed^  the  hops  being  damaged.     Seabrook  signed  judg-  price  being 

ment  against  Fagg  for  the  costs^  and  then  Fagg  sold  the  palties,  for^ 

hops  to  the  plaintiff,  who  paid  him  the  price  and  the  same  ^^}^  *^"'  ^^^^ 

time  took  all  the  stock  on  Fagg's  farm,  and  his  furniture,     An  agree- 
.  ii      t  .  1    ment  to  take 

&c.,  at  a  valuation.     The  amount  was  289/.,  out  ol  which  stock,  &c.  at  a 

the  plaintiff  paid  hop  duty,   rent,  taxes,  &c.,  thus  ex-  Jeing^no^writ-*" 
hausting  nearly  the  whole  amount.     The  plaintiff  had  no  *®".  valuation 

°  -^  *  or  inventory  of 

rcritten  valuation  made;  Fagg  had  made  no  arrangement  the  things 
to  leave  the  farm  ;  his  family  remained  there  still,  and  the  quires  no " 
plaintiff  had  only  agreed  to  take  to  the  stock,  &c,,  on  con-  •^™P- 
dition  that  a  third  party  agreed  to  take  the  farm  off  his 
hands  at  the  ensuing  Michaelmas. 

The  agreement  by  plaintiff  to  purchase  the  stock  was 
signed  by  that  third  party,  though  it  purposed  to  be  made 
between  Fagg  and  Bunyard,  and  was  in  these  terms,  **  to 
take  the  stock  on  the  farm  at  a  valuation.*' 

Per  WiLLEs,  J. — It  does  not  require  a  stamp,  it  appear- 
ing that  there  was  no  written  valuation,  i.  e.,  no  inventory 
made  out  of  the  things  valued. 

The  agreement  was  dated  on  the  13th  January,  the  last 
day  of  term,  and  the  day  before  that  on  which  judgment 
could  have  been  signed. 

Evidence  was  given  that  the  plaintiff  paid  his  own 
money. 

WiLLES,  J. — Up  to  the  day  of  the  delivery  of  the  writ 
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to  the  sheriff,  the  judgment  debtor  may  sell  his  goods  pro- 
inded  it  is  not  a  mere  iriek  to  evade  the  execution.  The 
question  is  whether  it  is  a  real  transaction.  Here  flioney 
not  only  passes,  but  is  paid  to  third  parties  for  rent,  &c., 
so  that  clearly  the  payment  was  not  colourable,  and  the 
price  was  really  paid.  This  is  unlike  many  cases  of  fraud. 
The  only  question  can  be,  whether  the  money  paid  was  the 
money  of  the  plaintiff. 

Verdict  for  the  plaintiff. 
JBovill  for  the  plaintiff. 

Hawkins  for  the  defendant. 


Kent 
jiMttes, 


SLADDEN  V.  SERGEANT  and  anothek. 

An  assignment  JLNTERPLEADER  issue  between  claimant  and  execution 
creditors. 

Bomll  and  TSimer  for  the  plaintiff 

Lush  and  Hawkins  for  the  de&ndants. 

The  judgment  debtor,  the  plaintiff's  foreman,  hod  married 

his  daughter  in  November,  1857,  having  in  September  pur* 

chased  his  business  and  ^ven  him  bills  for  the  purchase- 

m<»iey«    On  the  dOth  April  he  assigned  the  stock,  &c.  as  a. 

security  for  it,  and  also  for  m<»iey  advanced  by  the  plaintiff 

to  pay  the  debts.    There  was  no  valuation.    The  judgment 

debt  was  one  of  which  the  plaintiff  had  not  been  made 

aware,  the  debtor  having  concealed  the  amount  of  his  debts. 

He  had  left  the  place  and  the  plaintiff  had  taken  possession 

...      in  May  last     He  swore  that  he  did  not  know  where  his 
carrier  the  day  -^ 

before,  but  not  son-in-Iaw  was,  and  neither  had  subpoenaed  him  nor  pro- 
the  assignor  duced  the  books.  He  was  cross-examined  as  to  the  con- 
aftlr  Ae  ^J-     ^^^  ^^  *°  affidavit  he  had  made. 

cution  of  the  bill  of  sale. 

A  party  may  be  cross-examined  as  to  the  contents  of  an  affidavit  which  is  not  put  in. 

An  attesting  witness's  description  of  himself  as  deponent  sufficient  qfftdami  of  his  descrip* 
tion,  &C.  under  the  Bill  of  Sales  Act 


by  a  ju^gfment 
debtor  to  his 
£Bither-in-]aw 
of  his  stock  in 
trade  as  secu- 
rity for  the 
purchase- 
money  of  the 
business,  and 
for  money  ad- 
vanced to  pay 
debts,  sup- 
ported* 

An  assign- 
ment of  goods 
"  on  the  pre- 
mises," with 
power  to  seize 
substituted 
effects,  held  to 
include  goods 
ordered  and 
delivered  to  a 
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BavUI  objected  that  it  ought  to  be  put  in,  but  1858. 

WiLLES,  J.,  overruled  the  objection,  upon  the  Common      sladden 


V. 

Sergeant 
and  Another. 


Law  Procedure  Act,  1854,  s.  24  (a). 

Goods  had  been  ordered  and  sent  by  a  carrier  on  the 
18th  April ;  the  bill  of  sale  was  on  the  20th,  and  the  goods 
did  not  reach  the  judgment  debtor's  premises  until  the 
2Ist(»). 

The  terms  of  the  assignment  were,  "  all  the  stock,  &c.  in 
and  about  the  premises,"  and  comprised  a  power  to  seize 
stock,  &c.  substituted  for  that  intended  to  be  assigned. 

Per  WiLLES,  J. — The  goods  were  in  the  hands  of  a 
carrier  to  be  delivered  to  the  debtor,  and  they  were  included 
in  the  bill  of  sale. 

Hawkins  objected  that  there  was  no  affidavit  of  the  de- 
scription of  the  attesting  witness  to  the  bill  of  sale,  except 
his  own  description  of  himself  as  deponent  in  the  affidavit. 

Per  WiLLES,  J. — That  is  sufficient  (c). 

Verdict  for  the  plaintiff 

(a)  Finlason's  Common  Law  by  the  Court  of  Exchequer  in  Ni- 
Procedure  Acts,  p.  370.  choUon  v.  Cooper,  ante,  p.  209 ;  see 

(b)  See  Sutlon  y.  Bath,  ante,  p.  the  report  of  the  case  on  this  point, 
152.  27L.J.,£zch. 

(c)  The  same  point  was  so  ruled 


Coram  Bramwell,  B. 

REGINA  V.   DANE.  Surrey 

BAiHzet. 
I  GAMY.  In  bigamy  it 

is  a  question 
Laxton  prosecuted.  for  the  jury 

x^    -n         ft  1   /•     1    1  whether  the 

jT.  Russell  defended.  prisoner  knew 

that  his  first 

The  first  marriage  was  in  1846.     The  parties  had  lired  ^^e  was  alive; 

together  for  two  or  three  years^  and  then  separated  on  the  whether  the 

ground  of  adultery  by  the  wife.     The  prisoner,  a  soldier,  Se^^ve°any 

married  his  second  wife  in  1857,  and  before  he  married  her  fvidence  upon 

'  it. 
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1858.  told  her  he  had  been  married  before  and  had  left  his  first 
wife  eight  years  ago  on  the  ground  of  adultery,  and  that  he 
had  been  told  she  had  been  drowned.  There  was  no  evi- 
dence as  to  whether  the  prisoner  knew  that  his  first  wife 
was  alive. 

F.  Russell  submitted  that  it  was  necessary  that  there 
should  be  such  evidence  (a),  and  that  it  was  for  the  jury 
whether  the  prisoner  knew  his  first  wife  was  living. 

Bramwell,  B.,  left  it  to  the  jury  whether  the  prisoner, 
at  the  time  of  his  second  marriage,  knew  that  his  first  wife 
was  alive. 

They  found  that  he  did  not  know,  whereupon  his  Lord- 
ship directed  that  the  prisoner  should  be 

Acquitted. 

(a)   Ftt/e  an/e,  p.  309. 


Guildford^  coram  Bramwell^  B. 

Sumy  Summer  REGINA  V.   PILLING. 

Atnze*.         "Y 

A  warrant  for    XNDICTMENT  for  forging  and  uttering  a  warrant  for 
JyTfi;^    the  payment  of  money. 
^shuTr!  hSd*        Garth  prosecuted, 
for  the  payment      F.  Russell  defended. 

of  money" 

within  the  The  prisoner  was  in  the  employ  of  a  tanner  and  paid  by 

forg^nt "  ^  t^®  J^^«  *"*^  ^^  ^*®  employed  also  to  arrange  the  accounts 
for  himself  and  the  other  men.  He  made  out  the  accounts 
weekly  and  brought  it  to  the  foreman,  stating  the  amount 
to  which  he  was  entitled.  The  foreman  looked  it  over,  and 
if  he  saw  it  was  correct  signed  it 

The  prisoner  took  the  account  so  signed  to  the  cashier, 
who  on  seeing  the  signature  paid  the  amount 

The  prisoner  on  one  occasion  altered  the  warrant  for  a 
larger  sum  than  was  due  to  him,  with  the  name  of  the  fore- 
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man  forged  upon  it    There  was  no  proof,  however,  who        i858. 
had  forged  it 

F.  Russell  submitted  that  the  document  was  not  a  "  war- 
rant for  the  payment  of  money,"  for  that  to  be  so  it  must 
be  something  which  would  entitle  the  party  to  claim  repay- 
ment on  account  from  the  party  who  signed  it 

But  as  between  the  two  servants  there  were  no  accounts, 
and  assuming  the  document  not  to  be  genuine,  the  cashier 
would  have  no  claim  on  the  foreman  who  signed  it 

Garth  contended  that  it  was  not  necessary  that  the  per- 
son who  paid  should  have  a  claim  on  the  person  who 
signed,  but  that,  if  it  was  necessary,  the  foreman,  being  a 
servant  of  the  master  who  appointed  the  clerk,  would  have 
a  claim  against  the  master. 

Bramwell,  B.,  held  that  the  document  was  not  a  war- 
rant for  the  payment  of  money,  and  directed  the  prisoner 
to  be 

Acquitted. 


REGINA  V.  PREBBLE  and  others. 

JL  HE  prisoners  were  indicted  for  assaulting  a  constable  in  A  constable 
the  execution  of  his  duty,  and  also  for  a  common  assault      iimhs  of  the 
F.  Russell  prosecuted.  ActeTwhcn  he 

The  prisoners  were  undefended.  public  house, 

,  18  not  acting  in 

It  appeared  that  some  persons  were  drinking  at  a  late  the  execution 
hour  of  the  night  in  a  bam  attached  to  a  public  house  in  ^^^  there  w"b" 
this  county,  and  the  landlord  desired  the  constable  to  clear  nu«anf «  ©J"  ■ 

^  ,  .  disturbance  of 

them  out    While  he  was  doing  so  the  prisoners  assaulted  the  peace, 
him. 

Per  Bramwell,  B. — The  people  were  doing  nothing 
illegal,  nor  contrary  to  any  Act  of  Parliament,  and  therefore 
the  constable  was  not  acting  in  the  execution  of  his  duty  as 

VOL.  I.  Z  F.F, 
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such,  although  what  he  did  may  have  been  very  laudable 
and  proper.  It  would  have  been  otherwise  had  there  been 
a  nuisance  or  disturbance  of  the  public  peace,  or  any  danger 
of  a  breach  of  the  peace. 

The  prisoners  were  convicted  of  a  common  assault 


KttU  StSBIIIBl€T 

jiuizet. 

Notice  to  pro- 
duce policies 
of  insurance, 
served  on 
prisoner's  at- 
torney on  Tues- 
day evening, 
pnsoner  then 
in  Maidstone, 
the  policies 
being  twenty 
miles  off,  and 
the  trial  taking 

5 lace  on 
'hursday,  held 
sufficient  under 
the  circum- 
stances. 


Maidstone,  coram  Bramwell,  B. 

REGINA  V.  BARKER. 

Arson.  The  intent  laid  was,  to  defraud  an  insurance 
company. 

(r.  Denman  and  Francis  for  the  prosecution. 

Parry,  Serjt.,  and  Scohell  for  the  defence. 

Notice  to  produce  policies  of  insurance  had  been  served 
on  prisoner's  attorney  on  Tuesday  evening,  prisoner  then 
being  in  Maidstone,  but  not  in  custody,  the  policies  being 
at  Boughton,  twenty  miles  off.  The  trial  took  place  on 
Thursday. 

Parry,  Serjt. — The  invariable  practice  is,  that  such  no- 
tice should  be  served  on  prisoner  himself.  Besides,  if  ser- 
vice on  prisoner's  attorney  is  sufficient,  this  was  not  served 
in  proper  time.  He  cited  JReg.  v.  ^llicombe  (a).  In  this 
case  Boughton  is  twenty  miles  from  Maidstone,  and  the 
railway  station  is  four  miles  from  it,  and  the  prisoner's  trial 
might  have  come  on  on  any  day. 

Francis  called  a  witness,  who  proved  that  on  Wednesday 
he  was  sent  to  Faversham,  four  miles  from  Boughton,  by 
prisoner's  attorney,  to  serve  a  subpoena,  and  urged  that  an 
opportunity  had  thus  occurred  for  obtaining  the  policies 
and  bringing  them  to  Maidstone. 

Bramwell,  B. — No  general  rule  can  be  laid  down; 
every  case  must  be  governed  by  particular  circumstances, 

(a)  5  C.  &  P.  522. 
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and  as  in  this  case  there  had  been  an  opportunity  of  ob-        1858. 
taining  the  policies,  the  notice  is  sufficient 

Parryy  Serjt.,  then  called  the  prisoner's  attorney,  who 
stated  that  he  had  not  the  policies,  and  had  no  control  over 
them ;  that  they  had  been  shown  to  him  by  the  prisoner's 
brother  a  few  weeks  ago. 

Francis  cross-examined,  and  elicited  that  the  brother 
was  the  agent  of  the  office,  and  that  the  interview  had 
been  on  the  subject  of  the  prisoner's  defence. 

Bramwell,  B. — The  presumption  is  that  the  prisoner's 

brother  had  possession  as  his  agent.     Secondary  evidence 

may  be  given. 

Verdict,  guilty. 


Chdldfordy  coram  Willes,  J. 

SMITH   V.  ROACH.  Sumy  Summer 

PP  Assizes. 

JLHE  declaration  stated  an  agreement  by  the  defendant  An  action  sus. 
with  the  plamtiff  to  pay  her  50/.  a  year  for  the  use  and  iJmple  contract 
benefit  of  her  children  during  her  life.     General  averment,  ag^reement  to 

*='  ^  pay  a  woman 

Breach,  non-payment  of  a  year's  annuity.  an  annuity  for 

Vfct  . .  the  support  of 

Plea :  non  assumpsiL  illegitimate 

_  _^_.  -,   -rr  n       t        i«»rt^  children  by  her, 

Petersdorffj  Serjt,  and  Hannen,  for  the  plaintin.  and  an  amend- 

_     ,         _    _  ^_  .        /,,,«,  ™cnt  allowed 

Lush  and  Tompson  Chitty  for  the  defendant  in  the  declara- 

tion as  to  the 
The  plaintiff  had  lived  with  the  defendant  before  his  duration  of  the 

marriage  (they  having  been  married  abroad,  and  the  mar-  s?c^hTn"agree< 

riage  iox  some  reason  turning  out  to  be  invalid)  and  he  had  "^."5  "°*  ^^' 

two  children  by  her,  both  living  at  the  time  of  the  agree-  stamp,  as  ne- 

,.1.1.  r»«  i«    1  cessarily  en- 

ment,  but  one  having  died  since.     The  terms  of  the  agree-  during  above  a 
ment  were  "  for  the  use  and  benefit  of  the  children,"  not  ^^^' 
"  during  the  life"  of  the  plaintiff. 

Lush  objected  that  the  agreement  not  being  under  seal, 
and  expressing  no  consideration,  was  invalid,  and  the  real 
consideration  was  past  cohabitation. 

z2 
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WiLLES,  J. — The  consideration  is  the  support  of  the 
children,  and  that  is  sufficiently  implied  in  the  agreement. 

Lush. — Both  the  children  ;  one  is  dead. 

WiLLES,  J. — The  term  is  distributive ;  the  agreement 
still  subsists. 

ii«A.— There  is  a  variance;  the  agreement  is  limited  to 
the  life  of  the  surviving  child ;  it  is  not,  as  alleged,  during 
the  life  of  the  plaintiff. 

WiLLES,  J.|  allowed  an  amendment. 

Lush. — The  agreement  requires  a  stamp.  It  is  not  to 
be  performed  within  a  year  from  the  time  of  its  making. 

WiLLEs,  J. — Non  constat  that  it  would  necessarily  have 
been  for  longer  than  a  year. 

Verdict  for  the  plaintiff. 


Surrey  Summer  COOKSON   V.  FRYER. 

Jtiizei. 

An  assig^nment  JLnTERPLEADER  issue  between  claimant  and  execution 

from  the  she- 
riff under  a  fi.    creditor. 

/a.  on  a  judg-  • 

ment  obtained        Edwirt  James  and  Archibald  for  the  plaintiff. 

by  a  friendly 

iStenMi  pie^         ^ontague  Chambers  and  Hawkins  for  the  defendant 
of  the  property       The  plaintiff  was  an  attorney  and  had  a  claim  for  costs 
and^defeat'an-   ^^g**"^^  °"^  T.,  for  which  he  got  judgment  and  issued 
other  execu-      execution.     He  had  taken  a  bill  of  sale  of  the  furniture  of 

tion,  although     «,«  ,         i./v»        i  ii        i«».         ... 

the  transaction  T.  from  the  sherin,  and  avowed  that  his  object  m  issumg 

rreate^  force      execution,  (which  was  put  in  pending  the  action,)  was  to 

than  an  assign-  secure  the  fumiture  against  the  defendant's  execution,  and 
ment  from  the  /..,/.      m        /.  m        i       i      i     . 

debtor,  will  be   secure  the  use  of  it  to  the  family  of  T.,  who  had  since 
there  was  a*  *    remained  in  possession.     The  plaintiff's  writ  of  summons 

real  debt,  and 
the  assignment 
by  the  sheriff  was  bond  Jlde. 
A  bill  of  sale  or  warrant  signed  by  a  deputy  of  the  undersheriff  is  valid. 
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issued  on  the  9th  June,  a  day  or  two  before  judgment         1858 
signed  in  the  action  by  defendant,  and  the  writ  of  ^.  fa. 
was  on  the  11th,  the  day  defendant  signed  judgment. 

The  undersheriff's  deputy  proved  the  bill  of  sale,  and 
stated  that  the  seal  had  been  affixed  to  it  by  him  according 
to  long  practice  and  usage  in  the  office. 

M,  Chambers  urged,  that  the  execution  issued  by  the 
plaintiff  was  a  mere  sham,  and  cited  Smith  v.  Mordall  (a). 

Sed-per  Willes,  J. — That  was  not  a  case  of  a  transfer 

from  the  sheriff. 

« 
M,  Chambers  objected  that  only  the  undersheriff,  or  per- 
son deputed  by  the  sheriff  himself  to  do  so,  could  affix  his 
seal. 

Sedper  Willes,  J. — The  practice  is  otherwise,  and  it 
has  been  often  so  ruled  (6),  in  accordance  with  it.  The 
point  has  been  fully  and  often  considered  by  the  Judges, 
and  has  been  always  so  settled  (c). 

(To  the  jury.) — It  is  as  though  T.  had,  instead  of  letting 
judgment  be  recovered  against  him,  assigned  the  goods  to 
the  plaintiff,  it  being  intended  to  vest  the  property  in  him, 
in  the  belief  that  he  would  permit  the  debtor's  family  to 
enjoy  its  use  ;  that  might  be  perfectly  valid,  but  the  judg- 
ment would  have  no  greater  effect  than  a  bill  of  sale  under 
such  circumstances.  Under  an  execution  the  judgment 
creditor  may  take  an  assignment  of  the  goods  on  a  fair 
valuation  ;  if  it  were  unfair  the  transaction  would  be  set 
aside ;  and  if  there  was  no  debt,  and  the  transaction  was 
merely  a  sham,  then  it  would  not  stand.     Although  the 

(a)  1  Camp.  N.  P.  C.  333.  (c)  So  held  by  WiUet,  J.,  at  the 

(b)  Shepherd  v.  Wkeble,  8  Car.  Guildhall  Sittings,  H.  T.,  1858,  in 
&  P.  534 ;  Bunbuiy  v.  Mathews,  an  action  for  an  assault  on  a  she- 
1  Car.  &  K.  380.  riff's  officer. 
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1858.        object  was  to  defeat  the  defendant's  execution,  the  pro- 


COOKSON 

V. 

Fryer. 


ceeding  would  be  valid  (a). 


(a)  Assuming  a  ralid  debt,  then 
the  judgment  could  not  be  fraudu- 
lent; and  assuming  a  valid  judg- 
ment, the  levy  must  by  force  of 
law  have  been  operative,  for  it 
would  satisfy  the   judgment   pro 


Verdict  for  the  plaintiff. 

tanto,  whatever  the  notice  might 
have  been,  and  the  bill  of  sale  now 
pays  the  property,  if  bond  fide  on 
the  part  of  the  sheriff;  vicfe  Ifti- 
cock  V.  Loader^  ante,  p.  132. 


The  sheriflPs 
assignment  of 
a  term  is  suf- 
ficienti  with- 
out an  actual 
seizure  of  the 
lease. 

No  proof  of 
tummont  ne- 
cessary in  an 
action  ground- 
ed on  a  judg- 
ment in  a  su- 
perior court. 


COLEMAN  V.  RAWLINSON. 

Ejectment  for  a  term  by  assignee  of  the  sheriff 
under  a  writ  o{  fi.fa. 

The  judgment,  writ  and  assignment  having  been  proved, 

Woollett,  for  the  defendant,  objected  that  there  was  no 
proof  of  an  actual  seizure  of  the  lease  or  of  the  property. 

WiLLES,  J. — That  is  unnecessary;  the  assignment  is 
sufficient  evidence  of  the  seizure.  The  sheriff,  under  the 
fi.fa.,  could  not  enter  on  the  land;  he  could  only  seize  the 
lease,  and  that  need  not  be  seized  to  give  validity  to  an 
assignment 

Woolktt  then  objected  that  there  was  no  proof  of  a 
summons  in  the  original  action. 

Per  WiLLES,  J. — That  cannot  be  necessary ;  the  action 
is  in  one  of  the  Superior  Courts ;  we  must  assume  a  sum- 
mons. 

Verdict  for  the  plaintiff. 


TANNER  r.  WASHBURNE. 

On  a  contract    ^CTION  ou  a  contract  by  incoming  with  outgoing  tenant 
going  and  in-    to  pay  on  a  Valuation  "  upon  the  transfer  of  the  farm  ac- 

refeiTthe  ^^''^^"g  ^^^  *^  ^^^«  ^^^^^  ^^«  expired." 

lease,  the  lease      The  question  in  the  cause  was  to  the  matters  which  came 

must  be  put  in. 


Washburn  p.. 
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properly  within  the  valuation  according  to  the  custom  of        1858. 
the  country  or  the  lease  (a),  the  proportion  of  unploughed      ^HP^****^ 

X ANNBR 

land,  &c.  (i).  _      p. 

Per  WiLLEs,  J. — The  lease  must  be  put  in  on  the  part 

of  the  plaintiff. 

Verdict  for  the  plaintiff 

(a)  HuUan  v.  Warren,  1  M.  8r         (b)    Wormersley  v.  Dfl%,  26 
W.  466.  L.  J.,  EjLch.  219. 


WOOD  V.  KEEP, 

Action  on  an  agreement  to  purchase  leasehold  pro-  in  an  action 

perty.     Breach:    non-payment  of   the  purchase -money.  JSctto^ur". 

General  averment  of  performance,  readiness  and  willing-  f^??®  '**■?- 

*  ^^    hold  premises, 

ness,  &C.  (a).  told  by  auction 

T\i  n       2  on  the  terms  of 

Flea:  traud.  a  prospectus 

Hawkins  and  Malcolm  for  the  plaintiff.  rental,  such 

false  statement, 

Montague  Chambers  for  the  defendant.  even  notwith- 

standing the 
The  plaintiff  had  sold  under  a  prospectus  in  these  terms:  usual  provision 

— ** Leasehold  premises  to  be  sold  by  auction,  the  whole  ©fd^ri^bn, 

being   held  at  the  extremely  low  rent  of  52/.  \Qs.  per  cjntt^^c^^^^^^^ 

annum,  now  let  at  the  yearly  rent  of  100/.,  leaving  a  net  under  a  plea  of 

annual  rental  of  47/.  10*.  per  annum."     They  were  held  verse'of  readi- 

on  a  term  of  which  a  short  residue  was  unexpired.     The  iin'J,^j''aDd 

prospectus  was  placed  before  the  bidders  in  the  auction-  f^«  I"***'  P^**» 

if  necessary, 

room  (i).     The  defendant  agreed  to  purchase  for  52/.,  but  allowed  to  be 
the  whole  rental  was  only  GO/,  a  year,  so  that  the  profit  ^2.  "^    * 
rent  was  only  8/.     It  contained  the  usual  provision,  ''that 
no  error  of  description  of  the.  property,  or  of  the  vendor's 
interest  therein  (c),  should  vitiate  the  sale." 

This  was  relied  on  for  the  defendant,  and  it  was  also  in- 

(a)  Which    implied    ability    to  &  W.  614;  14  L.  J.,  Ezch.  194. 
transfer  the  thing  purchased;   De  {c\  See  Ledie  v.  Thompion,  20 
Medina  v.  Norman,  9  M.  &  W.  127.  L.  J.,  Ch.  561 ;  9  Hare,  268. 

(b)  See  Eden  v.  Blake,  13  M. 
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sisted  that  there  should  be  proof  of  the  scienter,  and  that 
the  misdescription  was  wilful. 

Sed  per  Willes,  J. — This  is  not  a  mere  misdescription^ 
and  even  if  it  were  by  mistake,  it  is  one  of  those  gross 
mistakes,  to  the  advantage  of  die  party  making  it,  which 
in  law  vitiates  a  contract  The  only  question  is,  whether 
the  description  was  false ;  but  to  support  it,  it  must  be 
proved  that  the  rental  was  lOOL  a  year.  The  defendant 
was  bound  to  know  what  it  was  as  he  professed  to  state  it, 
and  to  state  it  truly.  It  is  immaterial  whether  he  mis- 
stated it  wilfully,  if  he  stated  it  fiilsely.  Supposing  the  plea 
of  fraud  not  sustained,  I  will,  if  necessary,  add  a  plea  deny- 
ing the  readiness  and  willingness  (a). 

Nonsuit 

(o)  ^icAo// T.CA^ifiiierf, 21 L. J., C. P. 54;  11  C.B. 996.    Videwprtu 


In  an  action 
against 
brewers  for 
fraudulently 
misrepresent- 
ing the  value 
of  a  public 
house  busi- 
ness which 
they  had  sold, 
held,  no  case, 
that  they  had 
overstated 
the  amount  of 
the  takings,  it 
not  being 
shown  that  the 
misstatement 
was  wilful,  and 
they  having 

filaced  the  pub- 
ican's  books 
before  the 
purchaser. 


COLLINS  V.  GRIPPER  and  another. 

-oLCTION  for  fiilsely  and  fraudulently  representing  the 
takings  and  profits  of  a  public-house  business  sold  by  the  de- 
fendants to  the  plaintiff  as  greater  than  they  really  were  (a), 
whereby  he  was  induced,  on  becoming  tenant,  to  agree  to 
give  them  400/.  for  the  goodwill,  &c. 
Plea :  not  guilty. 

Ballantine,  Serjt,  and  Laxton^  for  the  plaintiff. 

Hawkins  and  Raymond  for  the  defendants. 

The  defendants  were  brewers,  and  the  plaintiff  swore 
that  they  represented  to  him  that  the  takings  were  15/. 
a  week,  whereas  they  were  not  above  half  that  amount 

But,  on  cross-examination,  it  appeared  that  they  had 
produced  the  publican's  books  to  him,  and  though  there 
was  some  slight  general  evidence  that  the  house  was  always 
a  bad  one  for  business,  and  had  never  paid  the  previous 

(a)  Mummery  v.  Paul,  I  C.  B.  316. 
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tenants^  there  was  no  other  evidence  that  the  defendants        1858. 

were  aware  of  the  fact ;  and —  Z**^^*^*^ 

Collins 

Per  WiLLES,  J. — That  is  not  sufficient  as  evidence  of  Qgi'Jjpjj,^ 
the  scienter,  and  I  am  not  aware  that,  in  a  similar  case,  it  and  Another, 
has  ever  been  relied  upon.  There  being  no  other  evidence^ 
there  is  no  case  for  the  jury.  There  is  no  proof  of  a  irar- 
ranty  that  the  house  was  doing  a  certain  amount  of  busi- 
ness, and  therefore  to  sustain  the  action  it  would  be  neces- 
sary to  show  that  the  defendants  made  false  statements 
fraudulently  and  intending  to  deceive  the  plaintifi)  and  that 
he  acted  upon  them.  Now,  mere  general  commendation 
of  the  business  is  nothing,  and  even  as  to  a  representation 
that  it  is  of  a  particular  amount  per  week,  there  must  be 
some  proof  that  it  was  fraudulent,  but  there  is  no  such 
evidence.  It  is  consistent  with  the  evidence  that  the  de- 
fendants may  have  been  induced,  by  the  representations  of 
the  publicans,  to  believe  that  he  did  business  to  the  amount 
they  stated,  and  they  presented  his  books  to  the  plaintiff. 
I  direct,  therefore,  a  verdict  for  the  defendants  on  the 
general  issue. 

Verdict  for  the  defendants  (a). 

(b)  The  distinction  will  be  noted      were  necessarily  cognisant  of  the 
between  this  case  and    Wood  v.      rent  they  received. 
Keep,  ante,  where  the  defendants 


JONES  V.  HORRY. 

Action  on  a  bOl  of  exchange  drawn  by  one  Hart  on  In  an  action 
and  accepted  by  the  defendant  rnVo,^"  ifi's" 

Plea :   that  the  bill  was  accepted  without  value,  and  »"ffi«ent  as  a 

*^  '  prima  facte 

under  an  agreement  with  the  drawer  that  money  was  to  be  case  to  prove 
obtained  upon  it  for  the  defendant,  which  was  not  obtained,  cpptor  was'to 
and  that  the  bill  was  indorsed  after  it  was  due  in  fraud  of  t^e  bin ''and  "^^ 
the  agreement  and  without  consideration,  &c.     Issue.  did  not 

A  receipt 
for  money  advanced  to  the  party  giving  it  docs  not  require  a  sump. 
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MOSTYN 
V. 

The  Calcott 

Hall  Mining 

Company. 


Sedper  Willes,  J. — It  has  been  ruled  otherwise  (a). 

Ultimately, 

Hawkins  yielded  to  a 

Verdict  for  plaintiff  for  an  amount  agreed  upon. 


{a)  Vaughlon  v.  Brine,  1  M.  & 
G.359;  9  L.  J,  C.  P.  326;  Moore 
V.  Garwood,  4  Exch.  Rep.  681 ;  19 


L.  J.,  Exch.  15;  Uegartyv.  Milne, 
23  L  J.,  C.  P.  151. 


An  action  in 
which  either 
the  terms  of 
an  agreement 
declared  on,  or 
the  nature  of 
the  pleading 
necessarily  in- 
▼olve  *<  matter 
of  account," 
will  not  he  tried, 
hut  referred  hy 
the  Judge 
under  the  C.  L. 
P.  Act,  1854, 
8.  8 ;  and  a 
cross  claim  for 
security  will 
also  be  referred. 


JONES  V.  BEAUMONT. 

A.CTION  on  an  agreement  to  settle  disputed  accounts  by 
allowing  certain  items  on  one  side  and  on  the  other,  as 
*'  commission  expenses/  and  then  to  pay  the  balance  found 
due.  Averment  that  the  balance  was  in  the  plaintiff's  favour. 
Breach :  nonpayment ;  common  counts. 

Pleas :  non  assumpsit,  never  indebted,  and  set-off. 

Hawkins  and  Joyce  for  the  plaintiff. 

Lush  and  Honeyman  for  the  defendant 

The  plaintiff  had  applied  at  chambers,  coram  Erle,  J., 
to  refer  the  action  under  the  Common  Law  Procedure  Act, 
1854,  s.  3,  but  the  learned  Judge  made  no  order,  the  de- 
fendant undertaking  to  give  up  the  set-off,  if  at  the  trial  the 
Judge  shall  think  it  such  a  matter  of  account  as  cannot  be 
properly  tried,  and  shall  not  think  it  proper  to  be  referred. 
On  a  subsequent  summons  for  particulars  of  set-off;  the 
learned  Judge  indorsed  "  no  order  for  the  particulars,  as 
the  defendant  claims  no  set-off  except  in  respect  of  the 
monies  advanced  on  the  transactions  to  which  the  first 
count  refers." 

Upon  seeing  the  record, 

WiLLES,  J.,  said, — This  is  matter  of  account  which 
I  shall  refer  under  the  Common  Law  Procedure  Act, 
1854,  s.  3. 

Hawkins,  for  the  plaintiff,  offered  to  abandon  the  first 
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count,  and  contended  that  then,  under  the  terms  of  the        1858, 
order,  the  defendant  could  not  rely  on  set-off. 

Sedper  Willes,  J. — The  order  does  not  at  all  affect  the 
right  of  set-off,  and  the  terms  of  the  undertaking  let  in  the 
whole  set-off.     The  action  must  be  referred. 

Lushy  for  the  defendant,  pressed  that  all  matters  in  difier- 
ence  should  also  be  referred,  there  being  a  question  as  to 
securities  held  by  the  plaintiff. 

And  per  Willes,  J. — It  will  be  proper  that  the  refer- 
ence should  be  of  "  all  matters  in  difference  relative  to 
the  accounts'*  (a),  otherwise  I  shall  order  the  cause  to  be 
adjourned  till  the  next  assizes  (&). 

The  order  of  reference  was  consented  to. 

(d)  For  if  a  writ  were  issued  in  davit  disclosing  that  they  related 

a  cross  action  for  the  securities,  a  to  matter  of  account 
Judge  at  chambers  would  doubtless  (6)  See  C.  L.  P.  Act,  1854,  s.  19. 

have  referred  the  action  on  an  affi- 


WOOLCOCK  V.  DEW. 

OoVENANT  on  a  lease  to  one  B.  (in  1848)  of  a  mill  and  in  covenant, 
cottages,  the  covenant  being  to  keep,  uphold  and  maintain  f^^  and^cot-* 
the  demised  premises  in  good  and  tenantable  position,  and  **^®^  ^^  \1^a 
to  give  them  up  in  such  repair.  maintain  the 

Averment  of  assignment  of  lessee's  interest  to  defendant  S^l^a'^the 

in  184Q  lessee  or  assig- 

^^  *^^'  nee  held  bound 

Breach :  that  the  defendant  suffered  the  tenements  to  go  to  keep  up  the 
out  of  repair,  and  pulled  down  and  destroyed  the  cottages,  and  to  repair 
and  removed  the  same  and  converted  the  materials.  ^p^™ asTore-"' 

Pleas :  inter  alia  as  to  the  pulling  down  the  cottages  and  P^**^?  them  as 

*  °  ^^  nearly  as  might 

converting  the  materials  ;  payment  into  Court  of  SZ.     Issue  be  in  the  i>osi- 

.      .1  /T»   •  /» . V    i  tion  in  which 

as  to  the  sumciency  of  that  sum.  tbey  were  when 

Needham  for  the  plaintiff.  held  liabie, 

having  pulled 
them  down,  for  their  value  as  they  stood,  without  reference  to  the  result  of  their  removal  as 
regarded  the  general  improvement  of  the  farm. 
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1658.  8hee,  Seijt.^  and  Francis  for  the  defendant 

The  plaintiff  gave  slight  general  evidence  of  the  state  of 
the  premises  at  the  time  of  the  demise,  but  called  no  sur> 
veyor.  It  was  proved  that  the  defendant  pulled  down  the 
cottages  in  1850. 

The  plaintiff  had  recovered  in  ejectment  against  B.  and 
the  defendant  in  this  year. 

Evidence  was  offered  of  the  removal  of  a  paling  round 
the  mill. 

Bed  per  Willes^  J. — That  is  not  admissible  under  this 
declaration  (a). 

Needham  applied  to  amend,  but 

WiLLEs,  J.,  refused,  as  there  would  be  a  substantial 
alteration  of  the  claim  and  money  had  been  paid  into  Court 
Moreover  the  particulars  claimed  damages  only  for  "  waste 
and  dilapidations."  And  the  evidence  as  to  the  state  of  the 
premises  when  demised  was  not  such  as  is  usual  or  satis- 
factory. 

SheCf  Serjt,  cross-examined  to  prove  that  the  cottages 
were  old  and  wretched  hovels  in  a  ruinous  condition. 

WiLLEs,  J. — You  may  show  their  general  condition  (6) 
to  show  the  sort  of  repair  sufficient  to  satisfy  the  covenant, 
but  their  being  ruinous  would  be  no  answer  to  a  covenant 
to  keep  them  up  in  repair,  which,  even  if  they  fell  down, 
would  compel  you  to  rebuild  them  as  nearly  as  might  be  in 
the  same  state  (so  as  it  was  a  tenantable  state)  in  which 
they  were  when  demised.  The  plea  of  payment  into  Court 
admits  the  pulling  down  and  the  actual  conversion  of  the 
materials,  and  the  only  question  is  as  to  the  value  of  the 
cottages  as  they  stood,  and  put  in  as  good  a  state  of  repair 
as  the  covenant  required. 

Shee,  Serjt.,  submitted  that  the  question  was,  the  damage 
to  the  estate,  and  that  this  let  in  evidence  as  to  the  effect  of 

(a)  See  Edge  v.  Pmberton,  12  (6)  Stanley  v.  Twogood,  3  B.  N. 

M.  &  W.  187.  C.  4. 
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the  removal  of  the  cottages  with  reference  to  the  general        1858. 
improvement  of  the  property.  ^!!^^k 

Bed  per  Willes,  J. — That  is  not  so ;  the  question  is        ^^^-^ 
simply  the  value  of  the  cottages  as  they  stood. 

The  defendant's  witnesses  stated  this  at  25Z. 

Verdict  for  the  plaintiff,  251. 


THOMPSON  t;.  PITMAN. 

A.CTION  on  a  bill  of  exchange.  To  prove  a 

Special  plea:  denying  consideration.     Issue.  enough  to  put 

It  was  proved  that  the  drawer  gave  the  acceptor  a  cheque,  ijl^^^n^^to  hare 

and  it  was  proposed  to  call  the  banker's  clerk  to  prove  it  ^n  in  «irc"- 

paid  (a). 

Sedper  Willes,  J. — That  is  imnecessary.  It  is  enough 
to  produce  a  cheque  if  it  is  once  shown  to  have  been  in 
circulation  (&). 


(a)  VPhich  would  be  eridence^ 
not  of  a  loan,  but  a  payment; 
Graham  v.  Cox,  2  Car.  &  Kir.  702. 

(6)  Otberwise  it  is  no  better  than 
an  I  O  U,  which  ii  only  evidence 


Verdict  for  the  plaintiff  (c). 

of  an  account  itated;   Fefenmoyer 
V.  Adcock,  16  M.  &  W.  449. 

(c)  The  same  point  ruled  Burton 
▼.  Payne,  2  Car.  &  P.  603. 


CESARINI  V.  RONZANI. 

Action  for  arrears  of  salary. 
Plea :  never  indebted,  and  payment. 

Shee,  Serjt,  for  the  plaintiff. 

Edwin  James  for  the  defendant 

The  claim  was  upon  a  retainer  as  singer  up  to  a  certain 
period. 

The  plaintiff  admitted  on  cross-examination  that  she 
had  signed  a  receipt  which  was  produced,  and  which  pur- 


A  receipt  in 
full  allowed  to 
be  shown 
signed  by 
mistake. 
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ported  to  be  **  in  full."  But  by  the  date  it  appeared  that  it 
was  given  before  the  period  of  engagement  elapsed,  and  the 
plaintiff  swore  that  she  had  signed  the  receipt  in  ignorance 
that  it  contained  the  words  "  in  full ;"  and  it  was  also  shown 
that  she  had  sung  after  its  date. 

WiLLEs,  J. — The  receipt  is  not  conclusive. 

Verdict  for  the  plaintiff  (a). 

(a)  Farrer  v.  Hutchinson,  9  A.  &  £.  641;  8  L.  J.,  Q.  B.  107. 


IRELAND  V.  STIFF. 

To  prove  the     AcTION  on  a  special  contract, 
posting  of  let- 

ten,  the  party        Flea :  non  assumpsit 
whose  duty  it  ^     .„  ^       ,        i  .     ./« 

was  to  post  Bovtll  for  the  plaintiff, 

them  should  be 

called.  E,  James  for  the  defendant. 

A  party  may 

be  cross-ex-  The  contract  was  signed  by  a  party  on  behalf  of  the  de- 

amined  as  to  .     . 

whether  he  has  fendaiit,  and  to  prove  agency  the  plaintiff  was  asked  as  to  a 

S'^'Jertidn"^'  letter  to  the  defendant,  which  he  said  he  had  given  to  a 
date,  and  in      clerk  whose  business  it  was  to  take  the  letters  to  the  post 

certain  terms,  ^ 

&c.  office. 

WiLLEs,  J. —That  clerk  should  be  called  (a);  the  letter 
cannot  be  put -in. 

Bovillj  on  cross-examination  of  the  defendant,  asked  him 
if  he  did  not  receive  a  letter  in  terms  he  was  about  to  read. 
The  letter  in  question — 

E.  James  objected. 

WiLLES,  J. — Strictly,  the  course  is,  to  ask,  first,  if  he 

received  a  letter  of  a  certain  date ;  then,  if  he  received  a 

letter  commencing,  &c.     It  will  come  to  the  same  thing;  it 

is  only  for  the  purpose  of  identification  (ft). 

(fl)  See  Smith  v.  Oii6orn,  ante^  (6)  Aliter,  as  to  cross-examina- 

p.  267;  and  see  also  Brvff  v.  The  tion  on  the  contents  of  a  document 
Great  Northern  Railway  Company y  iigned  by  the  witnett  for  the  par- 
ies/, pose  of  contradiction ;  vide  ante,  p. 

322. 
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RAWLINGS  ET  Uxor  v.  NORBURY.  ^^v^ 

Blander.     The  words  kid  were,  "  You  are  a  hunter  ;  In  slander, 

1       1 .  /*.  1  '     -hr       ^r  where  the 

you  go  by  different  names;  your  real  name  is  Mrs.  Y.;  you  worda  laid  are 

were  found  out  at  your  last  lodgings,  and  left  without  pay-  ^^^^J!^^' 

ing  rent."     Special  damage.  ^^^^^  ordinary 

'^  "  sense,  or  have 

Plea  :   not  guilty.  no  meaning  at 

all  in  ordinary 
Petersdorff,  Serjt.,  for  the  plaintiff.  acceptation, 

there  must  be 
Laxton  for  the  defendant.  «n  innMndo  in 

order  to  admit 

The  plaintiff  being  asked  as  to  what  the  word  "  hunter"  evidence thatin 
^  a  peculiar  sense 

meant,  they  are  de- 

famatory. 
Laxton  objected  that,  as  there  was  no  innuendo^  and  the 

word  not  being  actionable  per  se,  nor  indeed  having  any 

meaning  at  all  (a),  the  question  of  its  acquired  meaning 

could  not  be  gone  into. 

WiLLEs,  J. — That  is  so,  there  being  no  innuendo  (ft). 

Nonsuit. 

(a)  See  Barnett  ▼.  Alleitf  ante,  where  necessary  at  all,   in    issue 

p.  125;  and  27  L.  J.,  Exch.  under  not  guilty.     See  the  cases 

(6)  The  Common  Law  Procedure  cited,  Finlason*s  "  Common  Law 

Act,  1852,  sect.  61,  does  not  affect  Procedure  Acto,  p.  137;"  and  see 

the  necessiljf  for  an  vmuendo,  and  also  Baboneau  v.  Farrell,  24  L.  J., 

treats  it  as  an  essential  allegation,  C.  P.  9. 


WILLIAMS  V.  GROVES. 

xJEBT.  The  non- 

Plea :  never  indebted.  |!!!^!1^^1* 

partner  as 

•7.  Brown,  for  the  defendant,  elicited,  on  cross-examina-  Jmindahle  at  * 

tion  of  the  plaintiff,  that  "  the  account  was  due  to  the  firm  **>«  ^'"l*  ^^e 

'^  defendant  not 

of  Williams  and  Son;"  but  on  the  evidence  it  did  not  ap-  appearing  to  be 
pear  that  this  could  make  any  difference  to  the  defend-  ^^^^^ 
ant  (a) ;  and 

(a)  Astoset-offagainstthepart'      Dunn,  3  £.  &  B.  822  ;  12  L.  J., 
Der  not  joined,  see  StackiDood  v.      Q.  B.  3. 

VOL.  I.  A  A  P.F. 
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1858.  Per  WiLLES,  J. — If  necessary  I  shaD  amend  the  writ 

and  proceedings  (a). 

It  turned  out,  however,  on  re-examination,  that  the  plain- 
tiff was  the  soUy  and  carried  on  business  alone,  under  the 
name  and  firm  of  Williams  and  Son. 

Verdict  for  the  plaintiff  (ft). 

(a)  See  Robson  v.  Doyle,  3  £.  &  (6)  See  Cooper  v.  Saunders,  ante, 

B.  396,  that  such  amendmeuU  must      p.  13. 
be  ai  the  trial,  not  after. 


MOSS  V.  SOLOMON. 

The  bolder  of  ACTION  for  negligence  in  not  having  proceeded  witfi 
?tinto?h"'°^  sufficient  diligence  in  an  action  on  a  bill  of  exchange,  in 
attorae°/to  sue  ^^^^^  ^^®  declaration  alleged  that  the  plaintiff  had  em- 
upon  it  in  the    ployed  the  defendant  to  sue  as  his  attorney. 

nameofano-  -1^11.1  .  11  1. 

tber  person,  Flcas :  denying  the  retainer  and  the  negligence. 

who  was  really  „     ^  *.       i         1   .     ./*i 

trusted  by  the        JS.  James  for  the  plaintiff. 

attorney  for  the 

costs,  and  re-         M.  Chambers  for  the  defendant 

garded  as  bis 

client,  held  not       The  plaintiff  being  called  and  examined  in  chief,  was 

the  attorney  for  asked  as  to  the  bill  of  exchange,  what  became  of  it,  and  he 

"he  action!  *"     ^^^  ^^^  ^^  handed  it  over  to  the  now  defendant's  attorney. 

The  defend-   L.     Notice  to  produce  it  having  been  proved,  and  the  bill 

ant's  attorney  .  /  ^  '^  ' 

not  being  not  being  produced, 

bound  to  pro- 
duce the  bill  on       JE?.  James  proposed  to  give  secondary  evidence  of  the 

a  notice  to  pro-  .  .|, 
duce,  held  bill. 

duce  it  on  j«6.       M,  Chambers  proposed  to  call  the  defendant's  attorney  to 


peenaducet  te- 


prove  that,  as  attorney  of  the  plaintiff  or  defendant,  he  did 
not  have  the  bill,  but  that  it  was  put  into  his  hands  as  the 
attorney  for  the  acceptor. 

WiLLES,  J.,  allowed  L,  to  be  called  for  that  purpose,  and 
(L.  having  so  stated)  held,  that  secondary  evidence  could 
not  be  given  (a). 

(a)  See  Boyle  ?.  Witeman,  24  L.  J.,  Ezch.  284. 
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But  as  L.  had  also  been  served  with  a  subpcBna  duces        1858. 
tecum  {a), 

E.  James  called  upon  him  to  produce  the  biU^  which  he 
did. 

The  count  stated  that  the  plaintiff  was  lawful  owner  of  a 
bill  of  exchange,  and  which  he  had  entrusted  to  the  de- 
fendant as  an  attorney,  for  the  purpose  of  procuring  the 
payment  thereof,  and  had  indorsed  the  same  in  blank,  and 
procured  it  to  be  indorsed  in  blank  by  B.  without  considera- 
tion, and  solely  for  the  purpose  of  proceedings  to  be  insti- 
tuted on  the  bill  against  H.^  the  acceptor,  in  the  name  of 
one  W.,  as  the  nominal  plaintiff,  &c. 

It  appeared  that  the  now  plaintiff  indorsed  the  bill  to  B. 
for  the  purpose  of  getting  it  discounted ;  that  it  was  after- 
wards returned;  that  he  put  it  into  the  defendant's  hands  to 
sue  upon  it^  but  that  the  defendant  had  declined  to  trust 
plaintiff  solely  for  the  costs,  and  desired  to  have  W.  for  his 
client  in  the  matter,  both  W.  and  B.  being  clients  of  his, 
and  L.  being  the  now  plaintiff*s  ordinary  attorney. 

WiLLEs,  J. — There  is  not  sufficient  evidence  of  an  em- 
ployment by  the  plaintiff.  There  may  be  a  scintilla  of 
evidence,  but  none  on  which  a  jury  could  safely  or  properly 
act  It  is  clear  that  the  employment  in  the  action  in  ques- 
tion was  really  by  W.  The  defendant  would  not  accept  the 
plaintiff  as  his  client  It  appears^  then^  that  the  retainer 
was  not  by  the  plaintiff^  and  that  he  is  not  the  proper  party 
to  sue.     I  must  therefore  direct  a  nonsuit. 

James  applied  to  amend. 

Sed per  Willes,  J, — No;  it  is  matter  of  substance,  and 
goes  to  the  very  basis  of  the  action. 

Nonsuit 

(a) '  See  Dwyer  ▼.  CoUim,  7  aud  see  Chaplin  v.  Reic/,  9  Exch. 
Excb.  639;  21  L.  J.,  Ezch.  225;      4;  ante,  p.  315. 
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Lvah  proposed  to  prove  a  conversation  with  the  secretary        1858. 
as  to  the  receipt  of  the  letter. 

Bovill  objected. 

Per  WiLLEs,  J. — The  secretary  is  not  an  officer  who  has 
authority  to  make  admissions  on  behalf  of  the  company. 


Coram  Bramwell^  B, 
CLIFTON  V.  M'CUTCHEON. 

JLCTION  on  a  bond,  the  condition  being  stated  in  the  In  an  action  on 
declaration,  to  the  effect  that  one  W«  should,  so  long  as  he  ditioned  for 
continued  in  the  service  of  the  obligees,  duly  discharge  his  f^^^^^  °' 
duties  as  clerk,  agent  and  collector,  and  should  pay  over,  breach,  his  not 
and  account  for,  to  the  manager,  all  monies  received,  &c.  several  aums: 
Breach,  that  he  received  divers  sums  which  he  did  not  ac-  'lea^by^^^* 

count  for  or  pay  over,  &C.  surety,  that  the 

obligees  have 

Pleas:  1.  Denying  the  "alleged  breaches."    2.  For  a  allowed  the 
further  plea  on  equitable  grounds ;  that  before  the  breaches  ^mnlltprior 
in  the  condition  mentioned,  W.  was  guilty  of  appropriating  defaults,  not 
divers  sums  to  his  own  use  which  had  come  into  his  pos-  indulgence  ob- 
session in  the  course  of  his  employ  as  such  clerk,  &c.,  of  their  manager. 
which  the  obligees  had  notice  before  the  breaches  in  the 
condition  mentioned,  and  for  which  they  ought  to  have  dis- 
missed him,  yet  they  well  knowing  the  premises,  improperly 
and  fraudulently  continued  him  in  their  employ,  having 
reason  to  suspect,  and  suspecting  that  he  would  be  guilty 
of  similar  misconduct,  and  that  he  would  probably  commit 
the  breaches  in  the  declaration  mentioned,  the  defendant 
not  having  notice  of  the  premises  until  after  the  breaches, 
the  obligees  having  fraudulently  concealed  the  said  mis- 
conduct.    Issue. 

Lush  for  the  plaintiff. 

«7.  Brown  for  the  defendant 


Clifton 

V. 
M'CUTCREON 
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1858.  The  manager  of  the  obligees,  trustee  of  a  *' certain  so- 

ciety," admitted  (a),  that  W.  had,  on  several  occasions 
prior  to  the  breaches,  declared  or  been  in  default,  and  that 
he  had  advanced  money  out  of  the  obligees'  funds  to  re- 
place the  deficiencies.  His  duties  were  to  receive  the  cash 
"  and  generally  to  manage  the  business  of  the  society." 

Lush  objected  that  notice  to  the  manager  was  not  notice 
to  the  society,  and  that  the  manager  had  no  authority  to 
make  up  the  deficiencies. 

J.  Brown  urged,  that  it  was  part  of  the  duty  of  the 
manager  to  give  notice  of  the  deficiencies  to  the  society, 
and  that  therefore  notice  to  him  was  notice  to  them. 

Per  Bramwell,  B. — ^The  plea  is  not  proved,  even  if  it 
is  good.     I  direct  a  verdict  for  the  plaintifiP. 

Verdict  for  the  plaintiff(5). 

(a)  Being  called  to  prove  the  plication  of  the  particular  defaults 

breaches,  as  to  which  Bramioell,  B.,  charged ;   see  Roake  v.  Manser,  1 

observed,  that  such  a  form  of  plea  C.  B.  531. 

ought  not  to  be  allowed  in  such  a         (6)  See,  as  to  the  question  of 

case.     See C.L. P.  Act,  1852,8.57,  authority,    Bruff  v.    The    Great 

that  there  ought  to  be  a  general  Northern  Railway  Company,  ante, 

plea  of  performance,  and  then  a  re-  p.  344. 


HILLS  V.  THE  LONDON  GAS  LIGHT 
COMPANY. 

An  admission  -olCTION  for  infringement  of  a  patent  (a), 
"saving all    '       Sir  F,  Kelly,  A.-G.,  proved  an  admission  by  the  de- 

tions!"^dJ!^  fendant,  "  that  t^ie  paper  writing  A.  is  a  copy  of  the  ori- 

not  preclude  ginal  paper  deposited  by  L.  and  M.  with  Sir  J.  JRomilly, 

mittmg  it  from  then  Solicitor-General  in  March,  1850,  on  their  application 

it  d^i^'ifot  "*  for  letters-patent,  subsequently  granted,  and  that  the  por- 

aflfect  bim.  ^j^j^  ^f  g^g|^  paper  purporting  to  be  struck  out  was  so 

(a)  See  the  case  reported  on  a  former  trial,  27  L.  J.,  Exch. 


Company. 
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struck  out  by  Sir  J.  Romilly  on  the  hearing  of  such  appli-  1858. 

cation;  and  I  farther  agree,  that  the  said  copy  may  be  ^^^^ 

given  in  evidence  at  the  trial,  without  the  production  of  the  v. 

original,  saving  all  just  exceptions  '*  (a),  and  then  proposed  gas  Light 
to  put  in  the  paper. 

Bouill  objected  that  it  could  not  affect  the  defendant 

Bramwell,  B.— If  it  is  objected  to  it  is  not  admissible. 
If  put  in  it  does  not  affect  the  defendant. 

Sir  F>  Kelly f  A.-G.,  asked  the  plaintiff  if  it  was  on  his 
opposition  the  words  were  struck  out,  and  it  appeared  that 
he  was  not  present  at  the  hearing,  but  that  he  gave  instruc- 
tions to  his  agent  to  oppose  the  patent,  and  had  known  that 
it  was  opposed. 

Bovill  thereupon  allowed  it  to  be  read^  reserving  the 
question  as  to  its  relevancy. 

Verdict  for  the  plaintiff  (ft). 

(a)  See  Chaplin  ▼.  Levy,  9  Exch.       Hawk  v.  Fratndf  ante,  p.  294. 
531 ;  23  L.  J.,  Exch.  117 ;  see  also  (6)  Other  points  reserved. 


Coram  WilUsy  J. 
EASTWOOD  V.  HOLMES. 

XjIBEL.    The  declaration  stated  that  the  plaintiff  carried  An  article  in  a 

on  business  as  a  dealer  in  antiquities,  and  that  he  had  pur-  J^^Hbmg  leaden 

chased,  for  the  purpose  of  selling  in  the  way  of  his  said  fifir*"^  "  ^^- 

business,  a  great  number  of  figures,  commonly  called  pil-  been  found  in 

grims*  signs,  which  had  been  discovered  in  excavating,  &c.  and  soldTas  an- 

The  declaration  then  set  out  the  alleged  libel,  occurring  in  |i^"of  ^'J^.e^t'^" 

the  course  of  a  report  of  the  proceedings  of  the  British  fabrication,and 

.,,.1.  ..  o  '  1-  .  stigmatizing 

ArchsBological  Association  at  one  of  its  ordmary  meetings,  their  sale  as  an 
which  was  in  these  words : — "  The  remainder  of  the  even-  ceptTon'and^ex- 

tortion,  Ae/i/not 
actionable  ;  the  alleged  libel  being  aimed  not  at  any  particular  individual  but  of  a  class,  and 
being  privileged,  in  the  absence  of  evidence  of  meJice,  as  pertaining  to  fair  description  or 
eriticism  on  a  matter  of  public  interest. 
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1858.  ing  was  occupied  in  the  discussion  of  'an  account  drawn 
up  by  Mr.  C.  on  the  recent  forgeries  in  lead.'  These  are 
figures  reported  to  have  been  obtained  from  the  Thames, 
and  called  *  pilgrims'  signs.'  They  are  being  offered  not 
only  in  London,  but  throughout  the  country,  and  anti- 
quaries should  be  on  their  guard  in  the  purchase  of  them. 
Mr.  C.  had  inspected  800  of  them,  but  the  aggregate  is 
stated  to  be  not  less  than  2,000.  The  whole  are  proved  to 
he  of  recent  fabrication.  They  appear  to  have  been  made 
in  chalk  moulds.  They  have  been  steeped  in  a  strong  acid 
and  smeared  over  with  Thames  mud.  It  is  to  be  lamented 
that  there  are  no  legal  means  of  punishing  a  gross  attempt 
at  deception  and  extortion."*  Innuendo,  that  the  plaintiff  had 
been  guilty  of  fraud,  &c.  (a). 

Pleas :  (1)  not  guilty;  (2)  denying  that  the  plaintiff  did 
carry  on  such  business;  (3)  denying  that  he  had  discovered 
such  articles,  commonly  called  "  pilgrims'  signs ;"  (4)  that 
the  libel  was  in  substance  true.     Issue  thereon. 

JE.  James  for  the  plaintiff. 

M.  Chambers  for  the  defendant. 

The  plaintiff  stated  that  he  had  got  the  articles  in  June, 
1857,  from  one  E.;  that  they  were  such  as  had  been  re- 
cently called  "pilgrims'  signs,"  and  that  at  the  time  the  libel 
appeared  he  was  the  only  person  who  had  800  of  them,  but 
he  had  shown  them  to  C. 

E.  was  called,  and  stated  that  he  was  a  dealer  in  antiqui- 
ties, and  had  got  the  articles  from  A.  and  B.,  two  boys  who 
were  engaged  about  the  river  Thames,  and  often  brought 
articles  from  excavators,  &c.,  which  they  had  found  in  the 
mud.  This  witness  could  not  say  to  what  age  the  articles 
in  question  belonged. 

B.  was  called,  and  said  he  and  A.  discovered  the  articles 

(a)  As  to  the  necessity  for  innu-  ton,  27  L.  J.,  Q.  B.  252;  and  see 
fndo,  sec  Baboneau  v.  Farrell,  24  Rawiings  v.  Narbutyj  ante,  p.  341. 
L.  J.,  C.  P.  9  ;  Hemmingt  v.  Gas- 
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in  the  month  of  June,  1857,  embedded  in  the  Thames  mud,        1858. 
and  that  the  plaintiff  had  given  them  SOL  for  them. 

A  Fellow  of  the  Society  of  Antiquaries  stated  that  he 
believed  some  of  the  articles  were  pilgrims*  signs,  but  that 
many  of  them  were  of  a  later  date  than  the  16th  century ; 
but  that  it  was  difficult  to  say  what  the  articles  were,  as 
they  were  of  a  class  newly  discovered.  And  on  cross- 
examination  he  said  that  the  pilgrims'  signs  with  which  he 
was  acquainted  were  difierent  from  these. 

Another  skilled  witness  believed  the  articles  to  be  of  the 
15th  or  16th  centuries,  but  could  give  no  other  description 
of  them  than  that  they  were  "  leaden  objects." 

It  was  proved  that  after  the  libel  appeared  the  sale  of  the 
articles  stopped. 

A  witness  was  asked,  "  To  whom  did  you  understand  the 
article  to  apply  ?" 

M.  Chambers  objected,  and 

WiLLEs,  J.,  disallowed  the  question. 

At  the  close  of  the  case  for  the  plaintiff, 

M.  Chambers  objected  (1)  that  the  inducement  was  not 
proved  in  points  material  to  the  action ;  (2)  that  the  action 
was  in  its  nature  one  of  slander  of  title,  and  that  actual 
malice  as  well  as  damage  must  be  proved  (a) ;  (3)  that  the 
alleged  libel  was  not  defamatory  on  the  plaintiff;  and-  (4) 
that  its  publication  was  privileged  as  matter  of  mere  cri- 
ticism. 

WiLLES,  J. — The  action  cannot  be  maintained.  As- 
suming the  article  to  be  libellous,  it  is  not  a  libel  on  the 
plaintiff;  it  only  reflects  on  a  class  of  persons  dealing  in 
such  objects;  and  it  is  immaterial  in  this  view  whether  they 
are  genuine  or  not  If  a  man  wrote  that  all  lawyers  were 
thieves,  no  particular  lawyer  could  sue  him  unless  there 
is  something  to  point  to  the  particular  individual,  which 

(a)  Mflluchjf  T.  Soper,  3  B.  N.  C.  371. 
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1858.  there  is  not  here. .  There  is  nothing  to  show  that  the  article 
was  inserted  with  any  special  reference  to  the  plaintiff.  It 
does  not  appear  that  the  defendant  knew  of  his  existence. 

But  fiirther,  I  am  of  opinion  that  this  is  no  libel,  for  that 
it  is  protected  by  the  privilege  of  fair  discussion  on  a  matter 
of  public  interest,  it  not  appearing  that  it  was  malicious. 

Moreover,  a  material  part  of  the  inducement  is  not  proved. 
There  is  no  evidence  that  these  objects  were  "  commonly 
called  pilgrims'  signs." 

Nonsuit 


NORFOLK  CIRCUIT  (a). 


Ipswichy  coram  Lord  CampbeU,  C.  J. 

l»57-  REGINA  V.  HEAD. 

Pheasants  that    X  HE  prisoner  was  indicted  for  stealing  twenty  tame  phea- 
reared  under     sants,  the  property  of  the  prosecutor, 
never  becomV*      '*  appeared  that  the  prosecutor's  gamekeeper  had  col- 
wild,  may  be     lected  the  pheasants'  eggs  from  the  coverts,  and  put  them 
larceny.  Under  common  hens.     When  they  were  hatched  the  hens 

were  removed  with  their  broods  into  a  paddock,  and  con- 
fined under  coops,  through  the  bars  of  which  the  young 
pheasants  could  at  any  time  easily  pass :  the  coops,  with 
the  hens,  were  moved  about  from  place  to  place,  and  the 
young  pheasants  followed  the  hens.  At  the  time  of  the 
larceny  they  were  nearly  a  month  old,  and  could  fly  thirty 
or  forty  rods.  They  were  fed  daily  at  the  coops,  and 
would  come  to  the  keeper  when  he  whistled,  and  at  night 
they  nestled  under  the  hens.  In  the  course  of  time  they 
would  have  been  turned  off  or  allowed  to  escape  into  the 
coverts,  and  would  become  wild. 

(o)  Reported  by  W.  Markby,  Esq. 
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His  Lordship  told  the  jury  that  if  they  thought  the  1857. 
pheasants  were  tame,  that  they  had  in  fact  never  become 
wild,  and  that  they  were  under  the  control  and  dominion 
of  the  prosecutor's  gamekeeper  at  the  time  they  were  taken, 
the  prisoner  was  guilty  of  larceny.  The  prisoner  was  found 
guilty,  and  sentenced  to  imprisonment  for  one  year. 

His  Lordship,  in  sentencing  the  prisoner,  said  there  was 
no  distinction  between  the  offence  he  had  committed  and 
robbing  the  prosecutor's  poultry-yard. 

Bvhoer  for  the  prosecution. 


Norwich^  coram  Lord  Campbell^  C.  J* 

REGINA  V.  RICHARD  ARCHER.  ^»*^- 

XHE  prisoner  was  indicted  for  the  manslaughter  of  Ed-  Where  the  pri- 
ward  Chaplin*    The  deceased  had  deposited  a  gun  with  the  Hglu  to  the"^* 
prisoner  as  a  security  for  the  loan  of  40».,  and  on  the  27th  ?^J^\*^  ^^ 
of  March,  when  the  prisoner  was  absent  from  home,  he,  »« «he  hands  of 
without  repaying  the  loan,  called  at  the  prisoner's  house  and  which  he 
and  took  the  gun  away.     When  the  prisoner  came  home  io1Sed**at- 
and  found  that  the  cun  was  ffone,  he  went  after  the  de-  ♦«npf«i  ^  . 
ceased  and  demanded  it  back.     The  deceased  refused  to  force,  and  in 
comply, and  the  prisoner  thereupon  endeavoured  to  wrest  it  wbtch^ued 
from  him.     The  deceased  said  that  the  gun  was  loaded,  offg^^JJ^^u 
and  used  very  abusive  language ;  the  prisoner,  however,  and  caused  the 
persisted  in  his  attempt  to  take  away  the  gun,  and  after  deceased:-- 
a  violent  struggle  succeeded  in  doing  so ;   but,  he  falling  thc'death^raa 
down  on  the  ground  as  he  was  in  the  act  of  wrenching  the  caused  by  the 

,  discharge  of 

gun  away,  the  gun  went  off  accidentally,  and  the  contents  the  gun,  which 
were  lodged  in  the  head  of  the  deceased,  whereby  he  was  of*Ae  unSl^ul 
instantly  killed.  ~*  of  **  P^" 

''  soner,  he  was 

The  learned  Judge  told  the  jury  that,  though  the  prisoner  2^*^'^,°/^"*°' 
had  a  right  to  the  possession  of  the  gun,  to  take  it  away 
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1858.        from  the  deceased  by  force  was  unlawfid;  and  that,  as  the 

T*^j^      evidence   showed  that  the  discharge  of  the  gun,  which 

p.  caused  the  death  of  the  deceased,  was  the  result  of  this 

Archer,      unlawfiil  act,  it  was  their  duty  to  find  the  prisoner  guilty  of 

manslaughter,  which  they  accordingly  did,  and  the  prisoner 

was  sentenced  to  imprisonment  for  one  week. 

Sims  Reeve  for  the  prosecution. 

Metcalfe  for  the  defence. 


Aylesbury,  coram  WiUiams,  J. 

GRUBB  V.  BROWN. 

If,  upon  pre.  XHIS  was  an  action  of  trespass,  for  cutting  down  trees^ 
ceedi^  being  &c.  in  the  plaintiflF's  close. 

inclMiMre  ^e  ''^^  defendant  pleaded,  first,  not  guilty ;  secondly,  that 
commiwionen  the  land  and  trees  did  not  belong  to  the  plaintiff;  thirdly^ 
proTuional  that  the  said  land  was  land  to  be  enclosed  under  the  in- 
tehi^ands^l  closure  acts,  and  that  the  defendant  was  duly  appointed 
be  allotted  to  a  under  the  said  acts  to  be  the  valuer,  and  that  the  defendant 
son,  tbis  u  Committed  the  trespasses  mentioned  under  and  by  virtue  of 
to  Aose'ISo  ^''^  ^^^  authority  given  him  by  the  provisions  of  the  said  acts, 
^^®  {**  ™**^    and  in  order  to  view,  examine,  survey  and  admeasure  the 

and  the  land  in  said  lands. 

mains  subject  The  plaintiff  was  owner  of  certain  woodlands  in  the  parish 
conbdnwrr"    ^^  Hughenden,  and  upon  preliminary  proceedings  being 

tbe  inclosure  taken  to  enclose  the  waste  lands,  of  which  these  were  part, 
acts.    The  .  r^  -> 

valuer,  there-    the  inclosure  commissioners  made  a  provisional  order  that 

irentering*^*    certain  tracts  (naming  them),  together  with  all  wood  and 

upon  it,  and  underwood  then  growing  on  such  tracts,  and  all  other  tracts 
▼aluing  It,  in  o  o  ' 

the  same  roan-  proposed  to  be  enclosed,  except  three  (naming  them),  be 

portton  of^the'  allotted  to  the  plaintiff  in  lieu  of  his  right  and  interest  in 

cl^  ***  *""    the  lands  to  be  enclosed.     The  defendant  was  the  valuer, 

and  the  trespass  complained  of  was  committed  in  the  course 

of  the  performance  by  him  of  his  duties  as  valuer,  if  the 
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land  in  question  was  not  exempted  from  the  operation  of        jg^g 
the  inclosure  acts. 

Conchy  in  stating  the  case  for  the  plaintiff,  said  that  he 
should  contend  that,  the  plaintiff  having  agreed  to  consent 
to  the  inclosure  upon  the  terms  contained  in  the  provisional 
order,  the  land  thereby  allotted  was  withdrawn  altogether 
from  the  operation  of  the  inclosure  acts ;  that  the  plaintiff 
was  not  in  any  way  subject  to  the  powers  given  by  the  Act 
of  Parliament ;  that  he  was  not  called  upon  to  contribute 
to  the  expenses  of  the  inclosure,  and  that  he  was  in  no 
way  interested  therein.  The  acts,  therefore,  of  the  valuer, 
though  no  excess  had  been  committed,  were  unlawful  (a). 

Williams,  J. — My  opinion  is,  that  the  provisional  order 
in  no  way  operates  to  affect  the  inclosure,  or  in  any  way  to 
appropriate  the  land  specified  in  it.  It  appears  to  me  to  be 
wholly  in  the  nature  of  an  instruction  to  those  who  are  to 
act,  how  they  are  to  conduct  the  business  of  the  inclosure. 
And  it  seems  to  me  to  amount  to  this,  that,  in  conducting 
the  inclosure,  this  is  to  be  a  datum  for  those  whose  duty  it 
is  to  make  the  allotment,  that  the  land  specified  in  the  pro- 
visional order  shall  be  allotted  by  them  as  therein  directed. 

That  being  so,  it  remains  to  ascertain  whether  this  was 
an  allotment  which  was  made  in  pursuance  of  the  provi- 
sional order,  and  whether  the  valuer  was  authorized  by  the 
act  to  enter  and  take  the  steps  which  he  has  taken  in  the 
way  of  surveying  the  plaintiff's  land.  I  think  that  he  was ; 
because  it  appears  that  part  of  the  duty  of  the  valuer  is  to 
make  a  report  in  writing,  with  a  map  annexed,  specifying 
all  the  claims  allowed,  and  all  the  allotments,  exchanges 
and  partitions  made  in  the  matter  of  such  inclosure.  I 
think,  in  effect,  this  is  an  allotment  made  in  the  matter  of 
such  inclosure.  It  was  part  of  the  valuer's  duty  to  include 
this  with  the  other  allotments  in  the  report  in  writing,  with 

(fl)  The  learned  counsel  for  the      9  Vict  c.  118),  viz.,  m.47,  75,  76, 
plaintiff  cited  the  following  section!      77,  102,  104, 123  and  167. 
of  the  General  Inclosure  Act  (8  & 


Grubb 
Brown. 
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a  map  annexed,  which  he  is  ordered  to  make.  Therefore 
my  opinion  now  is,  that  the  valuer  was  justified  in  what  he 
did. 

The  plaintiff  was  accordingly  nonsuited  (a). 

Couch  and  Metcalfe  for  the  plaintiff. 

Power,  Q.C.,  and  2>.  2).  Keane,  for  the  defendant. 

(«)  In  the  eniuing  Michaelmai  cause  why  the  noneuit  ihonld  not 
Term  the  plaiotiff  moved  the  Court  be  set  aside,  but  the  application 
of  Common  Pleas  for  a  rule  to  show      was  refused. 


WESTERN  CIRCUIT  (a). 


Coram  Watson,  B, 

REGINA  V.  BRITTON  and  others. 
Evidence  of      HlGHWAY  ROBBERY.    The  main  evidence  agamst 

footmarks  held  , 

per  te  insuffl-     the  prisoners  was  that  of  two  police  constables^  who  had 

on  which  to^    Compared  the  boots  of  the  prisoners  with  impressions  in  the 
^nvict  of  a      gQjj  at  the  spot  where  the  robbery  took  place. 

Watson,  B. — It  would  be  unsafe  to  convict  on  such 
evidence  as  this.  There  is  no  legitimate  evidence  to  sus- 
tain a  conviction. 

Not  guilty. 

Spehe  for  the  prosecution. 

The  prisoners  were  undefended. 

(a)  Reported  by  J.  B.  Rowley,  Esq. 
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1858. 
REGINA  V.  W.  HUGHES.  ^-^v^-' 

Obtaining  goods  under  false  pretences. 

The  prisoner,  on  the  14th  of  June,  had  purchased  goods  Where  the 

of  the  prosecutrix,  giving  in  payment  for  them  a  bill  drawn  tainedgoodaon 

on  and  accepted  by  himself  of  that  date,  payable  one  month  fefJ^^J^t^L^t 

after  date  at  the  London  and  Westminster  Bank.    At  the  that  a  bill 

-,.,,,  ,     ,        .  1 ,  ,  .-11      which  he  gave 

time  he  gave  the  bill  he  stated  that  it  would  be  paid  the  for  the  price  of 

next  day  at  the  bank  at  Hamet  Street,  Taunton,  and  that  be*^aid'^i*the 
he  had  made  arrangements  that  it  should  be.    The  manager  foUowing  day, 

°  "he  may  be  con* 

of  the  bank  proved  that  the  prisoner  had  not  made  arrange-  victed  of  ob- 

ments  for  the  payment  of  the  bill,  that  he  had  not  been  at  under^Sw^^ 
the  bank,  and  was  not  known  there.  J^rbiiUn  the 

Watson,  B. — If  the  representation  made  by  the  prisoner  ^^^^^m^ 
was  false,  and  the  prosecutrix  parted  with  her  goods  on  the  ^^^  ^**  <**y- 
faith  of  its  being  true,  the  prisoner  is  guilty  of  obtaining 
goods  under  false  jpretences. 

Guilty. 
JEkllin  for  the  prosecution. 

The  prisoner  was  undefended. 


regina  v.  bucknell. 
Murder. 

KingdoUy  for  the  prisoner,  asked  a  witness  whether  he  Course  to  be 
had  never  said,  &c.     It  being  understood  that  he  was  re-  ulewitawsir 
ferring  to  a  statement  made  before  the  magistrates.  ^^^^  ■■  '^  >>" 

®  ®  statement  be- 

Coleridge  objected,  that  the  depositions  should  be  put  in.  [?**  the  jus- 

Watson,  B. — The  question  may  be  asked,  but  the  answer 
must  be  taken.  If  carried  further,  for  the  purpose  of  con- 
tradiction, the  depositions  must  be  put  in  (a). 

Guilty. 

Coleridge  and  Bullar  for  the  prosecution. 

Kingdon  for  the  prisoner. 

(o)  See  Sladden  v.  Sergeant,  ante,  p.  322. 
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1858. 

^^vw  REGINA  V.  SOUTHWOOD. 

On  an  indict-  x  ERJURY.  The  prisoner  was  indicted  for  having  falsely 
jury  a  v^anance  swom  before  justiceS|  on  a  charge  against  the  prosecutor  for 
between  the  stealing  three  books  of  account,  that  she  had  seen  him  de- 
proved  and  stroy  another  book  of  account ;  the  prosecutor  being  also 
that  stated  in        ,  j      •  i  i_        i 

the  indictment  cuarged  With  embezzlement. 

Ti!f  !?!!!!!i*^        The  form  of  the  oath,  as  stated  in  the  indictment,  was, 

ine  circum-  '  '  ' 

stance  that  the  that  the  prisoner  should  speak  "  the  truth,  the  whole  truth, 

statement  may 

probably  in-  and  nothing  but  the  truth  ;'*  the  proof  was  of  its  being  to 
tluence  the  per-   ..  ^  i      •• 

son  to  decide        tru^  answer  make." 

will  not  make  .,.  -.       __,  .,i    , 

it  material,  if  WATSON,  B. — That  Will  do. 

not  legally  ma-  -i  .  i    i         i  .  ^ 

terial  to  the  It  was  objected  that  the  evidence  was  not  material  to  the 

wnsfderoti^.    charge  before  the  magistrates. 

of  matOTality"      Watson,  B. — The  question  of  materiality  is  for  me,  and 

is  for  the  judge.  J  am  of  opinion  that  the  evidence  was  not  material.  Its 
being  calculated  to  influence  the  minds  of  the  magistrates 
would  not  be  suflicient  It  would  be  merely  bad  conduct 
in  one  instance,  inducing  a  probability  of  bad  conduct  in 
another.  On  the  charge  for  embezzlement  it  would  have 
been  material  evidence. 

Not  guilty. 
Speke  for  the  prosecution. 

Kingdon  for  the  prisoner. 


Bristol,  coram  Channell,  B. 

SANDERS  V.  KARNELL  et  Uxor. 

A  term  con-       XHIS  was  an  action  on  an  agreement  to  demise  not  under 

mise  forVpe-'  ^eal  for  a  period  exceeding  three  years,  the  defendants 

riod  exceeding  thereby  Contracting  to  keep  open  the  shop  and  use  their 

keep  open  the 

shop  and  use  best  endeavours  to  promote  the  trade  of  it,  is  a  term  applicable  to  a  tenancy 

from  year  to  year. 

The  doctrine  contained  in  Slatterie  v.  Poolty  not  to  be  extended. 


Earn  ELL 
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best  endeavours  to  promote  the  trade  of  it  during  the 
tenancy.  The  defendants  quitted  the  premises  before  the 
expiration  of  the  term. 

One  of  the  pleas  was,  that  the  plaintiff  had  assigned  his  et  Uxor, 
interest  in  the  premises.  In  support  of  this  a  letter  from 
him  was  given  in  evidence,  in  which  he  stated  that  he  had 
parted  with  his  interest,  and  it  was  contended,  on  the  autho- 
rity of  Slatterie  v.  Pooley  (a),  that  this  established  the  plea, 
though  the  defendants  had  afterwards  paid  rent  to  the 
plaintiff. 

Channell,  B. — The  doctrine  contained  in  the  case  re- 
ferred to  is  one  not  to  be  extended,  but  I  will  reserve  leave 
to  move,  if,  under  the  circumstances,  the  letter  operated  as 
an  admission  of  an  assignment.  The  agreement,  on  the 
part  of  the  defendants,  to  keep  open  the  shop  and  use  their 
best  endeavours  to  promote  the  trade  of  it  during  the 
tenancy  is  applicable  to  a  tenancy  from  year  to  year.  The 
plaintiff  may  therefore  recover  for  the  breach  of  it  under 
the  present  contract,  though  the  tenancy  was  to  be  for  a 
period  exceeding  three  years,  and  the  agreement  is  not 

under  seal. 

Verdict  for  the  plaintiff. 

Montague  Smith  and  Stone  for  the  plaintiff. 

Carter  for  the  defendants. 

(fl)  6  M.  &  W.  664. 


FUTCHER  V.  HINDER  (a). 

XN  an  action  against  a  sheriff's  officer  for  an  arrest  after  A  pren  copy 
notice  that  the  action  was  settled,  and  the  writ  withdrawn,  provS^to  have 

(a)  See  the  case  reported  on  other  points,  28  L.  J.,  Exch.  ^j^|j  ^^  ^j^ht 

address,  ad- 
mitted as  primA  facie  evidence  that  the  letter  containinff  a  notice  actually  reached  the  party. 
Evidence  of  the  course  of  business  is  onl)r  receivable  when  it  ha*  reference  to  a  series  of 
acts  ;  the  rule  as  to  such  evidence  not  otherwise  applicable. 

VOL.  I.  B  B  F.F. 
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1858.  the  question  being  as  to  whether  a  letter  sent  from  the 
attornies  of  the  judgment  creditor,  saying,  "  we  enclose 
withdrawal  of  writ/*  contained  that  withdrawal,  and  whether 
it  had  been  sent  by  him  to  the  defendant. 

Skule  and  Prideaux  for  the  plaintiff*. 

Montague  Smith  and  Cole  for  the  defendant 

Shde,  for  the  plaintiff*,  proposed  to  ask  the  witness  what 
would  be  the  course  of  business  in  their  office  on  receiving 
a  letter  containing  a  certain  document 

Channell,  B. — It  is  not  evidence.  You  are  asking,  in 
effect,  what  it  would  have  been  the  duty  of  the  persons 
receiving  the  documents  to  have  done  supposing  them  to 
have  received  it  A  course  of  business  has  reference  to 
many  acts,  but  here  you  are  merely  asking  as  to  what  ought 
to  have  been  done  in  a  particular  case. 

Slcule  called  a  clerk  from  plaintiff''s  attornies,  who  pro- 
duced a  press  copy  of  a  letter  to  the  defendant,  to  the  effect 
that  the  writ  was  withdrawn ;  the  letter  being  at  the  foot 
rightly  directed  to  him,  and  the  witness,  after  hesitation, 
declaring  that  he  so  directed  it  outside  and  posted  it  And 
a  person  from  the  post-office  proved,  that  by  the  course  of 
business,  if  it  did  not  find  the  defendant  it  would  have 
come  back. 

jSf.  Smith  objected. 

Sedper  Channell,  B.— The  letter  is  admissible. 

Verdict  for  the  plaintiff*  (a). 

(a)  A  rule  was  granted,  but  discharged  on  argument.  See  28  L.  J., 
Exch. 
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1858. 

GARDNER  v.  GRACE.  '-"^^ 

J.RESPASS  for  driving  over  the  plaintiff.  Contributory 

Plea :  that  the  injury  arose  from  the  n^ligence  of  the  Sownot dlsen- 
plaintiff.  ^f^  »|;  »»f*»^ 

*  of  tender  age 

Prideaux  for  the  plaintiflF.  1°  V^.^'.fl'J 

^  an  injury  bus- 

Stone  for  the  defendant.  SulTthere***'^ 

It  appeared  that  the  defendant  was  driving,  when  the  occaBioneYen- 

plaintiff,  aged  three  years  and  a  quarter,  ran  out  into  the  ^**"®'j  ence^of 

road,  was  knocked  down  and  run  over.     The  evidence  was  the  infant. 

contradictory  as  to  the  speed  at  which  the  defendant  was 

driving. 

Channell,  B. — The  doctrine  of  contributory  negligence 
does  not  apply  to  an  infant  of  tender  age.  To  disentitle 
the  plaintiff  to  recover,  it  must  be  shown  that  the  injury  was 
occasioned  entirely  by  his  own  negligence. .  Can  no  arrange- 
ment be  come  to  ? 

Action  settled. 


GREAT  WESTERN  RAILWAY  COMPANY  v. 
GURTON. 

X  ROVER  for  a  box  containing  inter  alia  a  captain's  In  trover  for 

uniform  entrusted  to  the  plaintiffs,  and  by  them  to  the  de-  g^g^^TOcived 

fendant  for  conveyance.  5"*  "TlPIt" 

^  duced  by  the 

The  servant  of  the  owner  who  packed  the  box  was  called  defendant, 
by  the  plaintiffs  to  prove  its  contents.     He  was  doing  so  of  the  kind  and 
by  reference  to  a  list  of  the  articles  made  by  himself  a  fort-  Juch^ods^ 
night  after  the  packing.     On  objection  taken  that  the  in-  may.propCTly 

°    ,  1  be  given  effect 

terval  was  too  long,  to.     Money 

paid  on  de- 

Channell,  B. — I  think  not.     Where  it  is  shown  that  mandbyplain- 

the  defendant  has  received  some  goods  which  are  not  after-  of  goods  to  the 

owner  of  them 
is  receivable  in  evidence  as  damage  sustained  in  such  action. 

B  b3 
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GkEAT 
Wz.«Tf.KS 

Kailvat 
Co  i<r  AST 

r. 


wards  produced,  slight  evidence  of  tbe  kind  and  qnanrJir 
mav  properly  be  receired  and  given  eflect  to. 

The  p!aint:3s  onered  evidence  of  a  sum  of  mooev  havir>^ 
been  paid  by  them  on  demand  lo  the  owner  of  tlie  hojL, 
On  objection  taken  that  it  was  not  evidence  in  this  action, 

Chaxnell,  B. — I  think  it  b  evidence  of  the  damage 
sustained  by  the  plaintiSs  by  reason  of  the  commission  ot 
which  they  complain* 

Jury  not  agreeing  disrharged. 

Montagtte  Smith  and  Barstcnc  for  plaintifi^. 

Collier  and  Edlin  for  defendant. 


Th^  captain  of 
a  ship  has  ab- 
folate  control 
o^er  tbe  paa- 
aen^en  in  all 
that  if  necea- 
aai^  to  the  aa/e 
and  proper 
conduct  of  the 
veftHC'l,  but  the 
exercine  of 
auch  power  in 
each  inftance 
if  defined  and 
limited  by  the 
necea«ity  of 
the  caae. 


Coram  Watson^B. 

KING  V.  FRANKLIN. 

Action  for  false  imprisonment  and  placing  the  plaintiff 
in  irons. 

The  defendant  was  captain  of,  and  the  plaintiff  a  pas- 
senger in,  the  "  Undaunted." 

The  placing  in  irons  having  been  proved,  the  defence  set 
up  wafi,  that  a  mutiny  was  imminent,  and  a  justification  of 
the  imprisonment  for  the  prevention  of  the  mutiny. 

It  appeared  that  a  quarrel  had  arisen  between  the  cap- 
tain and  some  of  the  passengers  respecting  the  playing  of 
cards  in  a  particular  part  of  the  vessel,  and  some  confusion 
arose  therefrom.  In  the  course  of  the  dispute  the  plaintiff 
had  said  that  the  ship  was  a  floating  hotel  and  the  captain 
only  the  landlord  of  her.  The  captain  thereupon  ordered 
the  plaintiff  to  be  slightly  ironed,  stating,  in  his  evidence, 
that  there  was  no  cabin  in  which  to  confine  him. 

Watson,  B.  (in  summing  up). — The  captain  has  the  ab- 
solute control  over  the  passengers  and  crew.  The  contract 
with  the  passenger  is  to  carry,  board  and  lodge  him,  and 
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the  passenger  is  to  obey  all  the  captain's  reasonable  orders,  1858. 
in  an  emergency  even  to.  work  the  ship  when  necessary.  ^^^^ 
If  a  passenger  misconduct  himself  at  table,  the  captain  9. 

may  remove  him,  or  may  even  imprison  him  for  a  short 
period,  if  imprisonment  be  necessary  for  the  enforcement 
of  his  lawful  commands.  The  rule  of  law  is  simple ;  the 
power  of  the  captain  is  limited  to  the  necessity  of  the  case. 
In  the  present  case  the  defendant  justifies,  for  "  that  he 
had  reasonable  and  probable  cause  to  believe,  and  did 
believe,  that  a  mutiny  was  imminent."  To  succeed  in  his 
defence  he  must  prove  the  whole  of  this  allegation.  It 
would  not  be  sufficient  that  he  did  believe  unless  he  had 
also  reasonable  cause  for  apprehending  a  mutiny.  The 
defendant  appears  to  have  taken  great  ofifence  at  the  term 
"  landlord  of  hotel "  being  applied  to  him  ;  but  the  term  is 
not  altogether  incorrect,  except  that  in  case  of  misconduct 
the  landlord  may  remove  the  guest  from  the  house,  but  as 
the  captain  cannot  remove  the  passenger  firom  the  ship,  he 
may,  if  necessary,  and  in  moderation,  imprison  him.  He 
certainly  would  not  be  justified  in  imprisoning  a  person  for 
having  called  him  "  the  landlord  of  an  hotel." 

Verdict  for  the  plaintiflC 

Collier  and  Karslake  for  the  plaintiff. 

Coleridge  and  Kingdon  for  the  defendant. 


BARRETT  v.  MIDLAND  RAILWAY  COMPANY. 
JJeCLARATION  that  plaintiff,  lawfully  crossing  the  de-  Where  peMona 


are  in  the 


cross- 


fendants*  line,  was  knocked  down  and  injured  by  one  of  their  SabUof 

carriages.  '^^^  "  railroad 

°  ^  at  a  particular 

Plea  :  not  guilty.  place,  though 

there  he  no 

Montague  Smith  and  Kingdon  for  the  plaintiflP.  "ght  of  way 

•^  ./  i^  there,  it  throws 

upon  the  com- 
pany the  responsibility  of  taking  reasonable  precautions  in  their  use  of  such  place. 
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Butt,  Stone,  and  Coleridge,  for  the  defendants. 

It  appeared  that  the  plaintiff  resided  at  one  of  a  row  of 
cottages  by  the  side  of  the  railway,  opposite  to  which  cot- 
tages the  residents  and  others  had  been  in  the  habit  for 
some  years  of  crossing  the  line.  In  doing  so,  on  the  occa- 
sion in  question,  the  plaintiff  was  knocked  down  by  an 
engine  and  seriously  injured.  The  evidence  was  conflicting^ 
as  to  whether  the  plaintiff,  by  her  own  negligence,  had  con- 
tributed to  the  injury. 

The  plaintiff^s  counsel  did  not  attempt  to  set  up  a  right 
of  way  across  the  line  at  the  spot  in  question,  and  the  de- 
fendants had  not  traversed  the  plaintiffs  being  lawfully 
there. 

Watson,  B.  (to  the  jury). — Though  there  was  no  right 
of  way,  still  the  circumstance  of  people  being  in  the  habit 
of  passing  threw  upon  the  company  the  responsibility  of 
using  reasonable  care  before  moving  over  that  portion  of 
their  line.  If  you  think  there  was  negligence  in  the  per- 
son having  the  conduct  of  the  engine,  or  that  warning  in 
some  way  should  be  given  to  those  crossing  the  line  under 
circumstances  of  danger,  of  which  they  may  not  be  in  a 
condition  to  be  fully  conscious,  the  defendants  will  be 
liable. 

Verdict  for  the  plaintiff 


The  term  ''ma- 
liciously" in  a 
civil  proceed- 
ing does  ne- 
cessarily im- 
port enmity, 
any  improper 
motive  wiU 
satisfy  its 
meaning. 


CLARK  V.  MANSFORD. 

OASE  against  an  attorney  for  maliciously  causing  a  capias 
ad  satisfaciendum  to  be  issued  on  a  judgment  for  his  costs, 
there  having  been  no  debt,  and  the  writ  in  such  action 
having  been  issued  by  arrangement 

Evidence  having  been  given  in  support  of  the  plaintiffs 
case,  and  the  defendant  having  been  examined  in  opposition 
thereto. 
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Watson,  B.  (to  the  jury).— To  satisfy  the  term  «mali-  1858. 
ciously,"  as  used  in  this  declaration,  it  is  not  necessary  that 
there  should  have  been  any  spite  or  revenge  in  the  de- 
fendant towards  the  plaintiff.  If  from  any  indirect  motive 
as  to  extort  money  to  which  he  was  not  fairly  entitled,  the 
defendant  acted  as  is  here  complained  of,  that  will  be 
sufficient 

Verdict  for  the  plaintiff. 

Shde  and  Edlin  for  the  plaintiff. 

Karslake  for  the  defendant 


Summer  Auizes, 


NORTHERN  CIRCUIT. 


Lancaster^  coram  Pollock,  C.  B. 

REG.  V.  INHABITANTS  OF  STAINHALL,  in  the 
Parish  of  Lancaster  (T.  J.  GASKELL,  ED- 
WARD POULTER  AND  Another). 

XHIS  was  an  indictment  for  the  non-repair  of  a  highway  Indictment  for 
found  at.  the  last  assizes.    The  defendants  now  proposed  to  highw^!^° 

plead  guilty.  Costtiofpro- 

^  o       J  secution  where 

The  Hon.  A.  Liddell  (with  whom  was  A.  Crosse)  ap-  S,ade.-P?ac. 

plied  for  the  costs  of  the  prosecution  under  the  95th  section  tice  as  to 

of  5  &  6  Will.  4,  c.  50  (a).     He  was  bound  to  tell  his  Lord-  inhabitants  of 

ship,  that  it  had  been  held,  that  the  prosecutor  was  not  *  *°''°*  *^ 

entitled  to  costs  unless  the  case  was  tried  (i).     He  sub- 

(a)  This  section  provides  that  and  levied  in  pursuance  of  this  Act 

the  costs  of  the  prosecution  of  such  in  the  parish  in  which  such  high- 

an  indictment  *'  shall  be  directed  way  shall  be  situate." 

by  the  judge  of  assize  before  whom  (6)  lUg,  v.  Aiton  Ingham,  Here- 

the  said  indictment  is  tried,  or  by  ford  Summer  Assizes,  1840,  note  (c); 

the  justices    at   quarter   sessions,  1  Russell  on  Crimes,  374. 
to  be  paid  out  of  the  rate  made 
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1858.        mitted,  however^  that  the  95th  section  was  to  be  construed 
T*'''^"*'^      with  the  98th,  which  provides,  "  that  it  shall  and  may  be 
V.  lawful  for  the  Court,  before  whom  any  indictment  shall  be 

Stainhall.  preferred  for  not  repairing  highways,  to  award  costs  to  the 
prosecutor  to  be  paid  by  the  person  so  indicted,  if  it  shall 
appear  to  the  said  Court  that  the  defence  made  to  such  in- 
dictment was  frivolous  or  vexatious/*  He  submitted,  that 
the  defence  in  this  case  was  frivolous  and  vexatious.  The 
defendants  might  have  pleaded  before  at  the  last  assizes, 
when  the  bill  was  found.  The  prosecutors  had  been 
brought  to  these  assizes  with  their  witnesses,  and  had  been 
put  to  considerable  expenses.  On  these  grounds  he  sub- 
mitted, that  the  Court  ought  to  order  the  costs  of  this 
prosecution. 

Segar,  Q.C.  (with  whom  was  Aston).  His  Lordship  had 
no  jurisdiction  to  award  costs  under  the  98th  section.  The 
defence  was  not  to  the  prosecution  but  to  the  indictment 
Here  there  was  no  defence  made  to  the  indictment.  There 
must  be  some  defence  in  order  to  be  frivolous.  In  Reg. 
V.  The  Birmingham  and  Gloucester  Railway  Company  (a), 
it  had  been  held,  that  the  inhabitants  were  not  like  a  cor- 
poration who  could  appear  by  attorney  at  assizes.  They 
could  not  so  appear  when  the  bill  was  found  and  put  in  a 
written  plea. 

The  Lord  Chief  Baron  said  he  should  have  thought 
they  could  so  appear. 

Mr.  Shuttleworth,  the  clerk  of  arraigns,  said  it  was  always 
the  practice  in  this  county  to  do  so. 

His  Lordship,  after  consulting  Mr.  Baron  Martin, 
said,  on  the  authority  of  the  case  referred  to,  some  of  the 
inhabitants  had  better  plead  to  the  indictment. 

Two  of  the  inhabitants  present  then  pleaded  to  the  in- 
dictment, and  three  gentlemen  entered  into  a  bond  to  see 

the  road  repaired. 

No  costs  were  ordered. 

(a)  3  Q.  B.  223  ;  9  Car.  &  Payne,  469. 
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1858. 
Durham^  coram  Martin^  J9. 
ROBSON  V.  TURNBULL. 

^^  Summer  Aititet, 

JLhIS  was  an  action  brought  by  this  plaintiff,  a  surgeon,  Amendment 

to  recover  the  amount  of  his  bill,  19/.  1&.  6rf.  from  the  J[unt  fo?work 

defendant,  who  is  an  engineer  and  manager  of  a  branch  f"^e^"J°"j|^" 

line  of  the  North -Eastern   Railway  Company^  formerly  trial  without 

known  as  the  Durham  and  Sunderland  Railway,  on  an  defendant  al. 

alleged  warranty  by  the  latter  that  the  company  would  pay  pl^yment  of 

the  plaintiff  for  his  services  in  attending  a  servant  of  the  money  into 

.    .  Court  upon  it. 

company  who  was  injured  by  an  accident  The  doctrine 

The  declaration  stated  "  that  the  defendant,  by  warrant-  ^wright,  27 

ing  and  representing  to  the  plaintiff  that  he  was  authorized  Y^'*^'^'v}a 

by  the  North -Eastern  Railway  Company  to  employ  the  authority  of 

plaintiff  to  attend  upon  and  supply  medicines  to  Charles  credit)  not  to  be 

Co  well,  in  theVay  of  the  plaintiff's  profession  of  a  surseon  emended,  and 
'  "^  *  *  o  any  question 

and  apothecary^  for  and  in  relation  to  the  cure  of  a  certain  upon  it,  being 
injury  which  the  said  Charles  Cowell  had  received  whilst  culty,  fit  to  be 
engaged  in  the  service  of  the  said  company,  for  reward  to  ^^^  coivt ' 
be  paid  by  the  said  company  to  the  plaintiff  in  that  behalf, 
ordered  the  plaintiff  to  attend  upon  and  supply  medicines 
to  the  said  Charles  Cowell,  in  the  way  of  the  plaintiff's  said 
profession,  for  and  in  relation  to  the  said  cure,  as  though 
the  plaintiff  had  been,  and  was  employed^  by  the  said  com- 
pany ;  yet  the  defendant  was  not  then  or  at  any  other  time 
authorized  by  the  said  company  to  employ  the  plaintiff 
as  aforesaid ;  and  the  plaintiff  relying  upon  the  said  war- 
ranty and  representation  of  the  defendant,  and  believing 
that  he  was  authorized  by  the  said  company  as  aforesaid 
to  attend  upon  and  supply  medicines  to  the  said  Charles 
Cowell  in  the  way  of  his  the  plaintiff's  said  profession  of 
a  surgeon  and  apothecary,  for  and  in  relation  to  such  cure 
as  aforesaid  under  the  said  supposed  employment,  gave 
credit  to  the  said  company  for  his  charges  for  such  attend- 
ance and  medicine,  and  afterwards  sued  the  said  company 
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1858.  and  &iled  in  his  action  by  reason  of  the  defendant  having 
no  such  authority ;  and  the  plaintiff  by  means  of  the  pre* 
mises,  and  relying  upon  the  said  warranty  and  represen- 
tation, and  believing  tlie  same  to  be  true,  has  been  deprived 
of  the  value  of  his  said  attendance,  services  and  medicines, 
and  of  the  costs  of  the  said  action,  and  has  been  compelled 
to  pay  to  the  said  company  the  costs  of  defending  the  same, 
and  has  been  and  is  otherwise  injured. 

And  for  that  the  defendant,  by  &lsely  and  fraudulently 
representing  to  the  plaintiff  that  he  the  defendant  was  au- 
thorized by  the  North-Eastern  Railway  Company  to  em- 
ploy the  plaintiff  to  attend  upon  and  supply  medicines  to 
Charles  Cowell,  in  the  way  of  the  plaintiff's  profession  of 
a  surgeon  and  apothecary,  for  and  in  relation  to  the  cure 
of  a  certain  injury  which  the  said  Charles  Cowell  had 
received  whilst  engaged  in  the  service  of  the  said  company, 
for  reward  to  be  paid  by  the  said  company^o  the  plaintiff 
in  that  behalf,  induced  the  plaintiff  to  attend  upon  and 
supply  medicines  to  the  said  Charles  Cowell,  in  the  way  of 
the  plaintiff's  said  profession,  for  and  in  relation  to  the  said 
cure,  as  though  the  plaintiff  had  been  and  was  employed  in 
that  behalf  by  the  said  company  to  employ  the  plaintiff  as 
aforesaid,  whereas  the  defendant  never  was  authorized  by 
the  said  company  to  employ  the  plaintiff  as  aforesaid,  as  he 
always  well  knew ;  and  the  plaintiff  relying  upon  the  said 
false  and  fraudulent  representation  of  the  defendant,  and 
believing  that  he  was  authorized  by  the  said  company  as 
aforesaid,  attended  upon  and  supplied  medicines  to  the  said 
Charles  Cowell,  in  the  way  of  his  the  plaintiff's  said  profes- 
sion of  a  surgeon  and  apothecary,  for  and  in  relation  to  the 
cure  as  aforesaid,  and  gave  credit  to  the  said  company  for 
his  charges  for  such  attendance  and  medicine,  and  after- 
wards sued  the  said  company  and  failed  in  his  said  action 
by  reason  of  the  said  defendant  having  no  such  authority ; 
and  the  plaintiff  by  means  of  the  premises,  and  relying 
upon  the  said  false  and  fraudulent  representations,  and 
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believing  the  same  to  be  true,  has  been  deprived  of  the  1858. 
value  of  his  said  attendances,  services  and  medicines,  and 
of  the  costs  of  the  said  action,  and  has  been  compelled  to 
pay  to  the  said  company  the  costs  of  defending  the  same, 
and  has  been  and  is  otherwise  injured.  And  the  plaintiff 
claims  lOOL 

The  defendant  pleaded — 

1.  Not  guilty. 

2.  As  to  the  first  count,  that  the  defendant  did  not  war- 
rant and  represent  to  the  plaintiff  as  alleged. 

3.  As  to  the  whole  of  the  declaration,  that  the  defendant 
did  not  order  or  induce  the  plaintiff  to  attend  Upon  and 
supply  medicines  to  the  said  Charles  Cowell  as  alleged. 

4.  That  the  plaintiff  did  not  attend  upon  and  supply 
medicines  to  Charles  Cowell,  or  give  credit  to  the  said  com- 
pany upon  the  faith  of  or  relying  upon  the  said  warranty  or 
representation,  or  either  of  them,  as  alleged. 

Davison  and  Meynell  appeared  for  the  plaintiff. 

Manisty,  Q.C.,  and  Jones,  for  the  defendant. 

The  plaintiff,  it  appeared,  is  a  surgeon  at  Durham,  and 
the  defendant  an  engineer  residing  at  Ryhope,  having  the 
management  of  a  branch  line  of  the  North-Eastern  Railway 
Company,  known  as  the  Durham  and  Sunderland  Railway. 
In  July,  1854,  one  of  the  servants  of  the  company  named 
Charles  Cowell  while  at  work  sustained  a  very  severe  in- 
jury from  a  collision  of  some  waggons,  fracturing  both  his 
arms.  He  was  placed  under  the  plaintiff's  care  by  the  de- 
fendant, and  the  plaintiff  attended  him  for  five  months,  his 
charge  being  19Z.  15*.  6d.  The  plaintiff  made  several  ap- 
plications for  the  payment  of  his  bill  to  the  company,  but 
not  being  able  to  obtain  it  he  commenced  an  action  against 
them  in  the  Durham  County  Court.  This  action  was  tried 
in  December,  1856,  and  the  jury  found  a  verdict  for  the. 
plaintiff.  The  defendant,  however,  moved  to  set  aside  that 
verdict,  and  to  enter  a  nonsuit  on  the  ground  that  the  com- 
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1858.  ^  pany  was  a  corporate  body,  and  could  only  bind  themselves 
by  contract  under  seal,  and  also  that  there  was  no  evidence 
that  the  present  defendant  had  any  authority  to  pledge  the 
credit  of  the  company  to  the  plaintiff.  This  application 
succeeded,  and  on  the  authority  of  Winnell  v.  Adney  (a)  and 
Cox  V.  The  Midland  Railway  Company  (J)  the  verdict  was 
set  aside  and  the  plaintiff  nonsuited,  and  had  the  costs, 
about  7/.,  to  pay.  The  plaintiff  now  sought  to  recover 
both  these  sums  from  the  defendant,  and  in  his  evidence 
stated  that  the  defendant,  as  manager  of  the  company,  had 
expressed  his  sympathy  for  the  injured  man  Cowell,  and 
desired  "  that  everything  was  to  be  done  for  him  that  could 
be  done ;  that  he  was  one  of  their  best  servants,  and  that 
the  company  would  pay  him."  It  was  on  this  request  that 
he  had  attended  Cowell.  Another  witness  gave  similar  tes- 
timony, with  this  variation,  that  the  defendant  said,  '^  he 
would  see  the  plaintiff  paid.'* 

Martin,  B.,  thought  this  was  clearly  evidence  of  work 
and  labour,  and  he  would  allow  a  count  to  be  added  for 
work  and  labour. 

Davison  asked  leave  to  amend  the  declaration  accord- 
ingly. 

Manisty. — On  what  terms  ? 

Martin,  B.— Oh,  no  terms  at  all. — (His  Lordship  then 
referred  to  and  read  the  2^2nd  section  of  the  Common  Law 
Procedure  Act,  1852,  which  gives  power  to  a  Judge  sitting 
at  Nisi  Prius  "  to  amend  all  defects  and  errors  in  any  pro- 
ceeding in  Civil  Causes" — "  with  or  without  costs.") 

The  amendment  being  made, 

Manisty  applied  for  leave  to  pay  the  money  into  Court 
and  add  a  plea  of  payment  to  this  count,  which  was  allowed. 

Martin,  B. — What  will  you  do?  You  will  take  the 
money  out  of  course. 

(a)  3  B.  &  P.  247.  (6)  18  L.  J.,  Exch.  601. 


TUBMBULL. 
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Damson  said  he  would  take  the  money  out  of  Court  1858. 
He  would  not  go  to  the  jury  on  the  first  count  on  the  r^^^^ 
warranty,  but  he  contended,  on  the  authority  of  Collen  v. 
Wright  (a),  that  the  defendant  implied  and  warranted  that 
he  had  a  right  to  pledge  the  credit  of  the  railway  company, 
and  that  the  plaintiff  had  a  right  to  recover  the  costs  in- 
curred in  the  County  Court 

Martin,  B. — I  agree  with  the  decision  of  the  Court  in 
the  case  of  Collen  v.  Wright,  but  I  will  never  be  a  party  to 
carrying  it  any  further.  I  do  not  think  in  this  case  the 
costs  incurred  in  the  County  Court  can  be  recovered.  But 
I  think  there  is  a  nice  point  of  law  in  this  case,  and  that  it 
is  a  proper  one  to  try  in  this  Court  I  shall  hold  that  there  is 
no  evidence  to  go  to  the  jury  on  the  first  count,  and  direct  a 
verdict  for  the  defendant  on  that  count  My  impression  is, 
that  there  was  no  warranty.  I  will  give  the  plaintiff  leave  to 
move  to  enter  a  verdict  for  7/.  11 5.  (the  costs  in  the  County 
Court),  and  for  Is,  damages,  if  in  the  opinion  of  the  Court 
there  is  evidence  to  go  to  the  jury  on  that  count 

Davison,  in  Michaelmas  Term  following,  moved  in  the 
Court  of  Exchequer  accordingly,  and  obtained  a  rule  nisi. 

(a)  27  L.  J.,  Q.  B.  215. 

Coram  Pollock,  C.  B. 
REGINA  V.  MENHAM  and  FOX. 

^  Jugutt, 

vXEORGE  MENHAM  and  Edwin  Fox  were  indicted  for  On  a  charge  of 
the  wilful  murder  of  William  Barren,  on  the  high  seas,  to  '^ff^J^on'' 
wit,  on  the  river  Elbe,  at  Hamburg,  on  the  22nd  of  June  ^^^^^  *  Brituk 

^  thip,  qfioat  ; 

last  the  deceaied 

having  been 
thrown  out  of  a 
foreign  ship  in  a  foreign  port,  the  question,  whether  all  the  facts  must  not  be  averred  in 
each  count  of  the  indictment,  in  order  to  give  a  judge  sitting  under  an  ordinary  commission 
of  oyer  and  terminer  and  general  gaol  delivery  jurisdiction  to  try  the  offence,  as  it  arose  on 
the  record,  held,  a  point  not  to  be  reserved  for  the  Court  of  Criminal  Appeal. 
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1858.  The  first  count  of  the  indictment  charged  that  "  the 

jurors,  &c.  present  that  George  Menham  and  Edwin  Fox, 
8cc>,  upon  the  high  seas,  to  wit,  on  the  river  Elbe,  at  Ham- 
burg, feloniously,  &c.  did  kill  and  murder  one  William 
Barren." 

A  second  count  charged  that  **  the  jurors  aforesaid,  &c. 
do  further  present,  that  at  a  certain  place  out  of  her  Ma- 
jesty's dominions,  to  wit,  the  river  Elbe,  at  Hamburg,  afloat 
and  whilst  they  the  said  G.  M.  and  E.  F.  where  then  and 
there,  and  at  the  time  of  the  committing  of  the  offence 
hereinafter  mentioned,  respectively  employed  as  and  were 
masters  in  British  ships,  that  is  to  say,  while  the  said  E.  F. 
was  employed  as  and  was  master  in  a  certain  British  ship 
called  the  Schiedam,  and  while  the  said  G.  M.  was  em- 
ployed as  and  was  master  of  a  certain  other  British  ship 
called  the  Reliance,  feloniously,  &c.  did  kill  and  murder 
one  William  Barren." 

Third  count — "  And  the  jurors,  &c.  present  that  the  said 
G.  M.  and  E.  F.  then  and  there,  and  at  the  time  of  the  com- 
mitting of  the  offence  hereinafter  mentioned,  being  masters 
and  employed  on  British  ships,  on  the  day  and  year  afore- 
said, in  a  certain  place  out  of  her  Majesty's  dominions, 
that  is  to  say,  in  a  certain  British  ship  or  vessel  called  the 
Schiedam,  then  lying  in  the  river  Elbe,  at  Hamburg,  afloat, 
feloniously,  &c.  did  kill  and  murder  one  William  Barren." 

The  prisoners  pleaded  not  guilty. 

Overendy  Q.C.,  and  the  Hon.  A.  Liddell,  for  the  prose- 
cution. 

Price  and  Campbell  Foster  for  the  prisoner  Fox,  and 
Davison  for  the  prisoner  Menham. 

It  appeared,  from  the  opening  of  the  learned  counsel  for 
the  prosecution  and  from  the  evidence  of  the  witnesses 
called  in  support  of  it,  that  the  prisoner  Fox  was  the  master 
of  the  foreign  brig  Schiedam,  and  the  prisoner  Menham  the 
master  of  the  English  brig  Reliance,  and  that  on  the  22nd 


NORTHERN  CIRCUIT,  22  VICT.  371 

of  June,  1858,  both  vessels  were  moored  alongside  each         1858. 
other,  in  the  river  Elbe,  at  Hamburg,  the  bow  of  one  and      ^^^^ 
the  stem  of  the  other  being  up  stream.    A  third  vessel,  the  v. 

Watkins,  was  also  moored  alongside.  All  these  vessels  and  Fox. 
were  fastened  both  stem  and  stem  to  dolphins  in  the  river, 
some  wooden  fenders  being  placed  between  the  Reliance 
and  the  Schiedam.  On  the  day  in  question  the  deceased 
William  Barren,  a  seaman  on  board  the  Reliance  went  on 
board  the  Schiedam  in  a  state  of  intoxication.  The  cap- 
tain— the  prisoner  Fox — went  up  to  him,  and  endeavoured 
to  persuade  him  to  leave  the  ship,  and  pushed  him  towards 
his  own  ship.  The  deceased  returned  the  push,  and  the 
two  men  got  scuffling  together.  The  deceased  and  his  cap- 
tain, the  prisoner  Menham,  then  got  scuffling  together,  and 
the  prisoner  Menham  seized  the  deceased  under  the  arms 
and  lifted  him  up,  assisted,  according  to  Ramsay*s  evidence, 
by  Fox,  who  lifted  his  legs  and  placed  him  on  the  rail  of 
the  vessel.  The  other  witnesses  said  Fox  only  stood  by. 
When  on  the  rail  Fox  turned  round  and  left  him,  walking 
aft,  the  other  prisoner,  Menham,  let  go  of  the  deceased,  his 
legs  being  over  the  vessePs  side,  and  he  slipped  down  over- 
board and  sank. 

At  the  close  of  the  case  for  the  prosecution, 

Price  submitted  that  there  was  no  evidence  of  any  malice 
on  the  part  of  Fox  to  substantiate  the  charge  of  murder. 

His  Lordship  thought  there  was  no  pretence  for  that 
charge  on  the  evidence. 

Price  then  submitted  that  there  was  no  evidence  to  sup- 
port the  charge  of  manslaughter  as  against  Fox. 

His  Lordship  could  not  say  that  there  was  not  some 
evidence  if  Ramsay  were  believed.  He  must  go  to  the 
jury. 

Campbell  Foster,  on  the  same  side,  then  submitted  that 
the  indictment  was  defective,  and  showed  no  jurisdiction. 
The  17th  and  18th  of  Victoria,  cap.  104  (the  Mercantile 
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1858.         Marine  Act),  which  amended  the  prior  existing  law,  by 
^"^^"^^^      the  267th  section  gave  the  Admiralty  jurisdiction  over  all 
».  oflences  against   property   or  person,   whether  afloat  or 

and^Fox!  ashore  in  any  foreign  port,  provided  the  offender  was  at  the 
time  or  had  been  employed  on  board  a  British  ship  within 
three  months.  The  7th  Victoria,  cap.  2,  sects.  1  and  2, 
gave  the  judges  of  assize,  sitting  on  a  Commission  of  Oyer 
and  Terminer,  jurisdiction  to  try  Admiralty  offences,  pro- 
vided it  was  averred  in  the  indictment,  wherever  place  was 
material,  that  the  offence  took  place  "on  the  high  seas." 
The  first  count  of  the  indictment  did  aver  that  this  ofience 
took  place  "  on  the  high  seas,  to  wit,  on  the  river  Elbe,  at 
Hamburg,"  but  did  not  aver  that  the  prisoners,  or  either  of 
them,  was  then,  or  within  three  months  before,  on  board  a 
British  ship,  or  that  they  were  British  subjects;  and  for 
anything  that  appeared  on  the  face  of  the  first  count  the 
ship  wherein  the  offence  was  committed  might  be  a  foreign 
ship  "  on  the  high  seas,'*  and  the  prisoners  foreigners,  and 
his  Lordship  had  no  jurisdiction  to  try  an  oflFence  com- 
mitted on  board  a  foreign  ship  on  the  high  seas  by 
foreigners  {Regina  v.  Lewis  (a)).  The  second  count  did 
aver  that  the  offence  took  place  upon  a  British  ship  afloat 
on  the  river  Elbe,  which  gave  the  Admiralty  jurisdiction  to 
try  the  offence,  under  the  267th  section  of  the  17  &  18 
Vict.  c.  104,  but  it  did  not  aver  that  the  offence  was  com- 
mitted "  on  the  high  seas,"  which  averment,  he  submitted, 
was  necessary  under  the  7  Vict.  c.  2,  s.  2,  to  extend  to  his 
Lordship,  sitting  under  a  Commission  of  Oyer  and  Ter- 
miner in  the  county  of  Durham,  the  Admiralty  jurisdiction. 
As  to  that  count,  the  only  venue  was  the  venue  in  the 
margin  of  the  indictment,  "  Durham,  to  wit,"  and  a  British 
ship  in  the  Elbe  was  not  within  that  venue,  except  by  the 
provisions  of  the  statute  of  the  7  Vict.  c.  2,  being  followed, 
which  was  not  the  case  in  the  second  count.  The  third 
count  was  defective  for  the  same  reason. 

(a)  26  L.  J.,  M.  C.  104. 
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His  Lordship  thought  the  latter  provision  only  direc-  1858. 

tory.     At  all  events,  the  objections  to  the  indictment  were  ^T"^^^^*^ 

on  the  record,  and  could  be  taken  advantage  of  by  writ  of  ». 

error,  and  he  did  not  know  that  he  had  power  to  reserve  ^nd  Fox, 
them  as  questions  of  law  for  the  opinion  of  the  Court  of 
Criminal  Appeal. 

The  jury  found  both  the  prisoners  not  guilty. 


NORTH  WALES  CIRCUIT. 

Carnarvonshire,  coram  Crowder,  J. 

GRIFFITH  V.  THE  NEW  MACHNO  SLATE  AND 
SLAB  COMPANY,  LIMITED. 

A  Summer  Jssizet. 

Action  for  work  and  labour  and  materials,  goods  sold  Although  an 
and  delivered,  and  money  paid.  nlrt^laiowed 

Pleas :  never  indebted  and  payment  ?  f^^^  ®^" 

'^  ^  dence  as  to 

M'Intyre  and  Coxon  for  plaintiff.  ^:^^^\o 

M.  Lloyd  and  V.  Williams  for  defendant  '   faSonS?" 

The  defence  to  part  of  the  claim  was,  that  the  goods,  &c.  "f^^  ^^  " 

were  supplied  upon  the  credit  of  another  company,  having  client  himself 

the  same  managers  with  the  defendants'  company.  pelled  to  do  so. 

The  plaintiff  was  asked,  on  cross-examination,  whether 

he  had  not  told  his  attorney,  whilst  consulting  him  about 

the  case,  that  he  knew  there  were  two  companies. 

M'Intyre,  for  the  plaintiff,  objected  that  communications 
to  his  attorney  were  privileged,  and  the  plaintiff  could  not 
be  asked  about  them. 

Crowder,  J.— The  privilege  goes  no  further  than  this, 

(a)  Reported  by  F.  F.  Brandt,  Esq. 
VOL.  I.  CO  F.F. 
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that  the  attorney  will  not  be  allowed  to  reveal  anything 
which  is  communicated  to  him  by  his  client.  When  the 
client  is  himself  the  witness,  he  may  be  compelled  to  give 
evidence  as  to  anything  said  by  him,  whether  to  his  own 
attorney  or  to  any  other  person. 


SOUTH  WALES  CIRCUIT. 


Summer  Assizes. 
August  2. 

In  determin- 
ing whether  a 
variance  in  a 
pleading  ought 
to  be  amended, 
the  character  of 
the  action  or 
defence  ought 
not  to  be  taken 
into  considera- 
tion.    But 
where  the  pro- 
posed amend- 
ment would 
materially 
alter  the  na- 
ture of  the  case 
originally  set 
up,  and  where 
it  is  doubtful 
whether  it 
would  not 
make  the 
pleading  bad 
in  substance,  it 
ought  not  to 
be  made. 


Cheshire,  coram  Crowder,  J. 

HUGHES  V.  BURY. 

-A.CTION  on  a  bond.  The  condition  was  for  payment  of 
400/.  and  interest  at  five  per  cent.  It  also  contained  a  re- 
cital that  the  payment  was  secured  by  a  mortgage  of  real 
property  of  even  date  with  the  bond  executed  by  Catherine 
Lloyd. 

Plea:  that  before  the  making  of  the  bond  it  was  cor- 
ruptly, and  against  the  form  of  the  statutes,  agreed  between 
plaintiff,  defendant,  Hart  (a  co-obligor)  and  the  said  Cathe- 
rine Lloyd,  that  the  plaintiff  should  lend  Hart  400/.,  that 
Hart  should  pay  plaintiff  interest  at  the  rate  of  six  per 
cent,  for  forbearance  of  the  principal,  and  that  the  loan 
should  be  further  secm-ed  by  the  mortgage  mentioned  in  the 
consideration  of  the  bond ;  that  the  bond  declared  on  was 
executed  in  pursuance  of  the  said  agreement,  and  that  Hart 
paid  and  the  plaintiff  received,  in  pursuance  of  the  said 
agreement,  interest  at  the  rate  of  six  per  cent. 

Replication,  taking  issue  on  the  plea. 

Grove  and  M^Intyre  for  plaintiff. 

Welsby  and  H.  Lloyd  for  defendant. 

Evidence  was  given  of  an  agreement  between  the  plain- 
tiff and  Hart  to  the  effect  stated  in  the  plea,  but  there  was 
no  evidence  that  either  the  defendant  or  Catherine  Lloyd 
were  parties  to  it,  or  knew  anything  about  it 
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Orove,  for  the  plaintiff,  contended  that  the  plea  was  not        1858. 
proved. 

Wekby  for  defendant.— The  substance  of  the  plea  is, 
that  there  was  an  usurious  contract,  by  which  the  plaintiff 
was  to  receive  more  than  five  per  cent  for  the  forbearance 
of  money,  and  enough  has  been  proved  to  constitute  a  de- 
fence. 

Crowder,  J, — The  defence  set  up  by  the  plea  is,  an 
illegal  agreement  by  four  parties.  There  is  no  evidence  of 
such  an  agreement,  and  therefore  the  plea  is  not  proved. 

Wekby. — Is  not  this  a  case  in  which  the  plea  might  be 
amended  ?  It  has  been  said  in  the  Court  of  Exchequer  that 
the  character  of  the  action  or  defence  ought  not  to  be  taken 
into  consideration  in  determining  whether  an  amendment 
should  be  made  (a). 

Crowder,  J. — There  is  a  difference  of  opinion  amongst 
the  judges  whether  the  nature  of  the  action  or  defence  ought 
to  be  looked  at  in  such  a  case.  I  am  not  one  of  those  who 
think  it  ought.  But  in  this  case  it  is  evident  that  the  de- 
fence intended  to  be  set  up  was  an  illegal  agreement,  to 
which  all  the  persons  named  in  the  plea  were  parties.  Any 
one  reading  the  plea  would  suppose  that  the  defence  relied 
on  was,  a  distinct  agreement  by  all  the  parties  connected 
with  this  transaction.  I  am  by  no  means  sure,  if  the  plea 
were  amended,  by  stating  merely  an  agreement  between  the 
plaintiff  and  Hart,  that  it  would  be  an  answer  to  this  action. 
If  I  were  to  make  the  proposed  amendment,  and  the 
amended  plea  should  be  afterwards  held  insufficient,  the 
plaintiff  would  be  delayed  for  a  long  time,  and  under  all  the 
circumstances  I  think  I  ought  not  to  amend. 

Verdict  for  plaintiff. 

(a)  See  Martyn  v.  Williamt,  26  L.  J.,  Excb.  120;  Webster  v.  Ewety, 
24  L.  J.,  Exch.  186;  Cravfurd  v.  Cochj  20  L.  J.,  Exch.  169. 
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1858. 

At  Judges'  Chambers,  coram  Hill,  J. 

FOLKARD  AND  OTHERS  V.  FITZSTUBBS. 

A  ea.  retp.  JLHIS  was  an  application  to  set  aside  a  writ  of  summons^ 
fo^  ^rrerror    *"*^  ^^^o  a  writ  of  capias,  the  grounds  being,  that  the  writ 

in  chrisiian  ^f  summons  was  tested  Thomas,  Lord  Campbell,  and  the 
name  of  chief  ^ 

justice  and        writ  of  capios,  Thomas,  Lord  Campbell,  Knight, 

surplusage  in 

his  title.  Qriffits,  for  the  defendant — Neither  writ  is  tested  in  the 

ant  discharged  name  of  the  Chief  Justice  as  required  as  to  the  former  by 
t^it^hfL^'c^ron  *^e  Common  Law  Procedure  Act,  1852,  and  as  to  the  latter 
was  brought      by  the  1  &  2  Vict  c.  110. 

during  an  un- 

of  SicdltT*"^  il/a/co/iii  Kerr,  for  the  plaintiffs.—  Thomas,  in  both  cases, 
is  surplusage.  "  Witness  Lord  Campbell*'  would  be  quite 
sufficient  '* Knight''  is  not  objectionable.  The  present 
chief  justice  was  a  knight  before  he  was  a  peer,  and  has 
not  ceased  to  be  so.  Peers  are  not  knights  until  created ; 
the  knighthood  is  not  lost  by  a  grant  of  peerage.  In  any 
case  the  error  is  a  mere  clerical  mistake,  and  is  remedied  by 
the  first  Statute  of  Amendments,  14  Edw.  3,  c.  6. 

Hill,  J.,  after  ascertaining  from  the  defendant's  counsel 
that  he  had  no  authority  in  point,  said  that  he  would  not 
interfere ;  the  defendant  might,  if  he  thought  fit,  go  to  the 
Court 

Griffits  then  applied  that  the  prisoner  should  be  dis- 
charged firom  custody  on  the  grounds  stated  in  the  affi- 
davits ;  one  of  which  was,  that  the  plaintifis  had  promised 
the  defendant  twelve  months*  credit,  which  had  not  expired. 
He  also  asked  for  costs. 

Hill,  J.,  in  making  an  order  for  the  defendant's  dis- 
charge, said — "  I  think  that  the  costs  of  this  application 
should  be  costs  in  the  cause,  for  the  defendant  has  sworn  to 
facts,  which,  if  true,  constitute  a  good  defence  to  the  action, 
so  that,  if  he  succeeds  ultimately,  he  will  recover  them." 
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1858. 

BRUTTON  V.  THOMAS.  v^v-^ 

Action  on  a  bUl  of  exchange,  dated  16th  April,  1858,  When  .n  order 

•  ,  has  been  made, 

for  35/.,  against  the  defendant  as  indorsee.     The  bill  was  allowing  a  de- 
due  19th  July.    Hill,  J.,  had  made  an  order  allowing  him  undcr"the"BUl8 

to  appear  and  defend  (a\  on  an  aflBdavit  by  the  defendant  ^J  Exchange 

*^*^  ^  ''  -^  Act,  to  appear 

that  the  plaintiif  advanced  20L  to  me  as  agent  for  the  and  defend,  it 

acceptor  of  the  bill,  whereupon  he  required  me  as  such  gcinded  on  affi- 

agent  to  mdorse  the  bill ;  and  that  further  advances  were  d?Jting*^thf*" 

made  by  him  from  time  to  time,  amounting  to  30/.  on  the  defence,  and 

whole ;  that  he  was  well  aware  I  acted  only  as  agent  in  the  other  affidavits 

transaction ;  that  the  bill  was  not  my  property,  and  that  I  Sie'defendant, 

never  received  any  consideration  for  the  same  except  in  the  raising  a  Aoitti 

•^  '^  fide  convict  of 

capacity  of  agent  as  aforesaid;  that  when  the  bill  arrived  at  testimony, 
maturity  no  notice  of  the  dishonour  was  given  to  me,  and 
that  the  plaintiff  has  since  then  been  in  negotiation  with  the 
acceptor  and  drawer  of  the  bill  for  arranging  the  payment 
of  it,  without  making  me  a  party  to  such  arrangement. 

The  plaintiff,  in  answer,  filed  an  afiidavit  of  the  acceptor, 
one  H.,  who  stated  a  conversation  with  the  defendant  after 
action,  in  which  the  defendant  said  he  had  received  the  30/. 
out  of  the  amount  of  the  bill,  and  it  also  averred  that  he, 
the  deponent,  had  asked  the  defendant  "  to  let  me  have  the 
amount  of  the  principal  advanced  upon  the  bill  by  the 
plaintiff,  which  was  shared  between  us,"  but  he  refused. 
The  order,  however,  was  made. 

The  plaintiff  now  filed  an  afiidavit  of  his  own,  in  which 
he  totally  denied  he  knew  the  defendant  was  agent,  and 
averred  that,  "  when  I  agreed  to  discount  the  bill,  the  de- 
fendant represented  that  the  money  was  solely  for  his  own 
use ;"  that  the  whole  sum  of  30/.  was  paid  to  the  defendant, 
and  that  it  was  not  until  some  time  afterwards  that  I  heard 
that  H.  had  any  portion  of  it;  that  I  have  been  informed  by 
H.,  and  believe,  that  defendant  received  out  of  the  principal 
advanced  by  me,  the  sums  of  5/.  and  3/.  The  plaintiff 
(a)  18  &  11)  Vict.  c.  67,  8.  2. 
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1858.  further  stated  that  on  the  17th  July  another  bill  for  re- 
newal of  that  in  question  was  brought  to  him  by  H.,  and 
that  on  the  19th  July  (the  day  when  the  bill  was  diie),  H. 
and  the  defendant  called  together  at  the  plaintiff's  office, 
and  that  then  and  there  the  bill  was  presented  to  H.  for 
payment,  in  the  presence  of  the  defendant,  and  H.  said  he 
was  unable  to  meet  it 

The  plaintiff's  clerk  concurred  in  this  part  of  the  affi- 
davit. 

The  defendant  and  H.  filed  a  joint  affidavit  in  reply, 
denying  that  part  of  it  in  toto,  asserting  that  they  did  not 
call  together  at  the  plaintiff's  office  on  the  19th  July  at  all, 
and  H.  denying  that  any  notice  of  dishonour  was  ever 
given  in  his  presence  to  defendant,  or  that  the  bill  was  ever 
presented  to  him,  H.,  in  the  presence  of  the  defendant.  H. 
also  distinctly  swore  that  plaintiff  was  aware  of  the  agency 
of  defendant,  and  that  he,  H.,  paid  him  5/.  for  commission. 

On  these  affidavits  a  summons  was  attended  to  have  the 
order  for  leave  to  appear  and  defend  set  aside. 

Sed  per  Hill,  J. — It  could  only  be  set  aside  on  the 
ground  that  I  had  been  deceived,  i.e.  that  there  was  no 
truth  nor  pretence  of  truth  in  the  affidavit  on  which  I  made 
the  order,  as,  for  instance,  if  the  affidavit  was  contradicted 
by  an  affidavit  in  answer,  and  that  contradiction  stood  un- 
answered. Here,  however,  there  is  clearly  a  bond  fide  con- 
flict of  testimony,  and  therefore  the  order  must  stand. 

Turner  for  the  plaintiff. 

Finlason  for  the  defendant. 

No  order  (a). 

(a)  See  the  next  case. 
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SHERWOOD  V.  HARE.  ^^v-^ 

Summons  to  rescind  an  order  under  the  Bills  of  Ex-  But  where  the 

change  Act,  for  leave  to  appear  and  defend.     The  action  f^^^^e  was  dis- 

was  on  a  note  for  3001.     The  plaintiff  was  indorsee.     The  ^^ affidavit  of 

defendant  made  an  affidavit  denying  consideration.     The  payee,  and  not 

payee,  one  Gompertz,  made  an  affidavit  to  the  effect  that  order  was  Ve- 

he  had  paid  defendant  180/.  for  a  former  bill  for  200/.,  of  ^'I^^JeVof^he 

which  this  note  was  a  renewal.     This  affidavit  was  not  consideration 

as  the  payee 
denied.  had  paid. 

Per  Hill,  J.— It  appears  that  on  making  the  order 
I  was  deceived,  so  far  as  regards  the  amount  actually  re- 
ceived from  the  payee,  and  as  to  so  much  the  order  will  be 
rescinded,  if  judgment  will  be  taken  for  so  much ;  if  not, 
then  it  is  to  stand,  that  amount  being  paid  into  Court. 

Beresford  for  the  plaintiff. 

T.  Chitty  for  the  defendant 

Order  accordingly  (a). 
(a)  See  the  preceding  case. 


PRICE  V.  CLUTTERBUCK. 

Summons  to  discharge  the  defendant,  an  attorney,  on  An  attorney 
the  ground  of  privilege.    His  first  affidavit  stated  that  "  the  from  arresf  ^ 
defendant  was  an  attorney,  and  that  A.  B.  had  become  fcufnt'iS^a^"'* 
bankrupt  and  had  surrendered  (a),  and  had  retained  the  Court  in  which 
defendant  as  his  solicitor  to  attend  the  Bankruptcy  Court  admitted  to 
at  Bristol  for  him,  and  to  do  and  act  for  him  as  his  legal  IgStfr/^hethcr 
adviser  under  the  bankruptcy.     That  I  accordin£[ly  acted  **°  attorney 

1    ,  ,    ,     ,  .  attending  a 

under  the  retamer,  and  have  attended  these  meetings  at  bankrupt  when 
Bristol  under  the  said  bankruptcy  on  his  behalf;  and  that  hisCTimina- 
tlie  commissioner  acting  in  the  matter  appointed  the  30th  f  ^'"i'J^"^" 
of  September  for  the  bankrupt's  examination,  and  that  he  arrest. 

(a)  See  Kenyan  v.  Solomon,  see  the  12  &  13  Vict.  c.  106,  ss. 
Cowp.  156;  Davis  v.  Trotter,  3  112  and  205.  And  see  also  Go/c/- 
Esp.  40 ;  5.  C,  3  T.  R.  534.  And      smith  v.  Baynard,  2  Wils.  228. 
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requested  me  to  attend  the  said  Court  on  the  said  day  as 
his  professional  adviser^  and  under  the  retainer  he  had  given 
me ;  that  on  that  day  I  went  from  my  dwelling-house  at 
S.  (a),  to  the  S,  station  on  the  Midland  Railway^  being  the 
nearest  and  most  direct  railway  station  from  S.  to  Bristol, 
where  I  obtained  a  ticket  for  the  next  train  to  Bristol^  and 
got  into  the  train^**  where  he  was  arrested  en  route  to 
Bristol. 

This  affidavit  did  not  state  that  he  was  going  to  Bristol 
for  the  purpose  of  attending  the  Court  (&),  and  probably 
on  that  account  was  defective.  The  defendant,  however, 
was  aided  by  an  additional  affidavit  (pending  an  adjourn- 
ment) which  contained  that  allegation. 

But  there  was  an  affidavit,  on  the  part  of  the  plainti£^ 
that  the  defendant  was  not  on  the  roll  of  the  Bankruptcy 
Court  either  in  London  or  Bristol,  and  the  affidavit  of  the 
defendant  in  answer  only  stated  that  he  had  been  admitted 
in  Chancery,  and  that  he  could  not  say  whether  he  had  or 
had  not  signed  the  roll  in  bankruptcy  (c). 

Finkuon,  for  the  plaintiff,  submitted,  that  the  attorney 
for  a  bankrupt  going  up  for  his  examination  was  not  pri- 
vileged, as  the  bankrupt  was  then  only  in  the  position  of 
a  witness,  or  a  party  only  collaterally  interested,  whose 
attorney  was  not  privileged  (a),  but  he  also  cited  and  relied 
upon  the  provision  as  to  attornies  in  the  Bankruptcy  Act  (d) 
only. 

And  per  Hill,  J.— That  appears  to  me  to  be  conclusive 
(without  deciding  the  other  point),  for  how  can  I  hold  SLpri- 
vilege  to  attach  to  what  is  a  contempt  of  Court  ? 

No  order. 


(a)  Strong  v.  Dickemony  1  M. 
&  W.  488. 

(b)  AUarney'Generalv.TheLea- 
ihersellen  Company,  7  Beav.  157. 

(c)  See  Jonet  v.  Marthatt,  26 
L.  J.,  C.  P.  229.  As  to  attorney's 
clerk,  see  Fhilipi  ▼.  Pounds  21  L.  J., 


Exch.  277. 

(<0  See  12  &  13  Vict.  c.  106, 
8.  247.  Every  solicitor  admitted 
in  Chancery  may  be  admitted  in 
bankruptcy,  but  if  he  practise  with- 
out such  admission  he  is  guilty  of 
a  contempt 
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York,  coram  Watson,  B. 
REGINA  V.  LANDON. 

Htrnaer  jitwu 
ERMAN  LANDON  was  indicted  for  stealing  a  post  Riffhtofprc 
letter  from  an  officer  of  her  Majesty's  Post  Office.  Crowrin  Cri- 

Seymaur,  for  the  prosecution,  applied  to  have  the  case 
called  on  first.  He  appeared  on  the  part  of  the  Crown, 
and  asked  for  precedence. 

Watson,  B.— The  Crown  prosecutes  in  every  case,  and 
has  no  precedence  in  a  Criminal  Court.  The  Court  of 
Exchequer  is  the  only  Court  in  which  the  Crown  has  a  right 
of  precedence,  in  revenue  cases.  The  case  must  come  on 
in  its  order. 

Application  refused 


REGINA  V.  TEMPEST. 

^Richard  tempest  was  indicted  for  a  rape.  Held,  that  the 

The  case  was  called  on  the  first  one  morning,  and  the  p^^  ^J^^ 

jury  sworn.  joum  «  crimi- 

"     "^  nal  tnal  when 

Price,  for  the  prosecution,  having  opened  the  case,  pro-  ®"^*  ****  ^"^ 
ceeded  to  call  his  witnesses,  but  none  of  them  appeared, 
the  railway  train  by  which  they  were  expected  not  having 
arrived. 

Price  asked  that  the  case  might  be  adjourned  until  the 
witnesses  had  arrived. 

Watson,  B. — I  have  no  power  to  adjourn  the  case.     I 
must  direct  the  jury  to  acquit  the  prisoner.     It  required  an 

VOL.  I.  D  D  F.F. 
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Act  of  Parliament  to  enable  me  to  adjourn  a  civil  cause. 
I  have  no  power  to  adjourn  a  criminal  trial. 

Price  submitted  that  his  Lordship  might  postpone  the 
case  to  a  later  part  of  the  day ;  such  a  course  had  been 
sometimes  adopted. 

Watson,  B. — I  cannot  do  it ;  I  have  no  power. 

The  case  was  about  being  disposed  of  by  his  Lordship 
directing  an  acquittal,  when  the  witnesses  appeared. 

The  prisoner  was  then  tried  and  found  guilty  (a). 


A  statement 
made  by  a  de- 
ceaaed  person 
inculpating 
the  prisoner, 
who  was  on  bis 
trial  for  the 
murder  of  tbe 
deceased,  if 
made  under 
circumstances 
and  after  ex- 
pressions which 
mdicaled  a 
sense  of  im- 
pending dan- 
ger of  death, 
htld  to  be  ad- 
missible as  a 
dying  deelara^ 
tion. 


REGINA  V.  WHITWORTH. 

XHE  prisoner  was  indicted  for  the  wilful  murder  of  Sally 
Burn. 

Maule  and  FuUerton  appeared  for  the  prosecution. 

Seymour  for  the  defence. 

The  prisoner  had  gone  out  accompanied  by  the  deceased. 
The  deceased  soon  after  returned  with  her  throat  cut ;  and 
Mr.  William  Latimer,  a  surgeon  who  was  called  in  to  see 
her,  found  a  transverse  wound  across  the  throat,  which 
had  passed  through  the  trachea,  and  the  point  of  the 
instrument  used  had  reached  the  vertebras.  Three  days 
after  the  occurrence,  she  stated  once  or  twice  to  him  that 
she  did  not  think  she  would  get  better.  He  considered 
her  in  danger  but  had  a  hope  she  would  recover.  She  died 
on  the  7th  of  October  from  bronchitis,  caused  by  the  wound 
in  the  neck. 

To  Sarah  Turner,  the  nurse  who  attended  her,  the  de- 
ceased repeated  several  times,-  both  before  and  after  Mr. 
Latimer  attended  her,  that  "  she  should  die."  She  told  the 
deceased  she  thought  she  would  get  better.     Deceased  said 


(a)    WUUm,  J.,   at   the   Sussex 
Summer  Assizes,  1858,  where  the 


prosecutrix  did  uot  appear,  waited 
until  the  next  cose  was  ready. 
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she  thought  she  would  if  Mr.  Latimer  could  see  in  her        1858. 

throat  as  he  could  on  her  hands.  This  she  said  many  times,       TT*^'*^^ 

.    ,    -^  '        Rboina 

and  all  along  she  said  she  should  get  better  if  it  was  not  o. 

^n  HIT  WORTH 

for  her  throat.  Mr.  Latimer  spoke  cheerfully  to  her,  and 
she  appeared  cheerful  after  that  and  in  better  spirits.  She 
got  a  little  better,  and  was  easier  after  Mr.  Latimer  dressed 
the  wounds. 

The  Hon.  and  Rev.  William  Howard,  Rector  of  Whis- 
tow,  and  a  magistrate  of  the  West  Riding,  was  examiilkd, — 
"  He  said  he  saw  the  deceased  about  10  o'clock  at  night 
on  the  1st  of  October.  He  told  her  of  her  condition  and 
state,  and  that  she  was  in  very  great  danger.  He  said  to 
her  he  came  as  a  magistrate,  and  not  as  a  clergyman,  to 
hear  simply  what  had  occurred  on  the  previous  night.  He 
repeated  two  or  three  times,  in  various  forms,  something  of 
the  same  kind — that  she  was  likely  to  die  ;  that  she  might 
die ;  and  he  added,  I  hope  it  may  please  Almighty  God  to 
bring  you  round,  but  I  believe  you  are  in  great  danger; 
I  think  it  is  very  possible  this  will  end  fatally  with  you, 
I  am  come  to  hear  you,  and  whatever  you  say,  should  you 
die,  will  be  produced  in  evidence,  on  the  trial  of  the  pri- 
soner, at  York  Assizes.  You  must  therefore  tell  me  the 
truth,  and  nothing  but  the  truth,  without  any  fear  or 
reserve."  She  said  nothing.  Finding  that,  he  said,  "  It 
would  be  a  very  sad  and  awful  thing  for  you  to  go  into  the 
presence  of  your  Maker,  having  told  me  anything,  in  your 
present  situation,  which  is  false.'*  From  her  not  having 
said  anything  to  him,  he  was  rather  embarrassed,  and  told 
her  he  should  administer  an  oath  to  her,  which  he  did. 
Having  sworn  her,  by  means  of  questions  to  her,  he  got 
her  to  tell  him.  She  spoke  in  a  straightforward  manner, 
with  difficulty.  What  she  said  was  reduced  into  writing. 
The  prisoner  was  not  present.  After  having  taken  it  down 
he  read  it  all  over  to  her,  and  said  to  her,  "  Now  that  is 
perfectly  true,  and  the  whole  truth  ?"  and  she  said,  "  it  is.** 
She  then  put  her  mark  to  it  and  he  signed  it 

dd2 


Wbitwosth. 


884      •  CASES  ON  THE 

1858.  This  document  was  now  offered  in  evidence  as  a  dying 

jT^""^^^      declaration,  and, 
Reoina 

Twn.Tn  Seymour,  for  the  prisoner,  objected  to  it  on  two  grounds ; 
first,  that  it  was  not  spontaneously  made ;  secondly,  that  it 
was  not  made  under  a  sense  of  immediate  and  impending 
death.  He  referred  to  Reg.  v.  SpUsbury(a);  Megson's 
Ca8e{b)l  and  Reg.  v.  Reyan/  and  others  {c). 

Mqule,  for  the  prosecution,  contended,  that  its  being 
made  under  a  sense  of  immediate  death  was  not  a  test  of 
the  admissibility  of  a  dying  declaration :  a  belief  in  im- 
pending death  was ;  but  if  it  would  shortly  happen  in 
consequence  of  the  injury,  it  would  suffice,  although  the 
8u£ferer  might  chance  to  linger  one  or  two  weeks.  He 
referred  to  Reg.  v.  Perkins  (d);  Taylor  on  Evidence  (1st 
edit.)  p.  473.  If  the  dying  person  declare  that  she  knows 
her  danger,  or  if  it  is  reasonably  to  be  inferred  from  the 
wound,  or  from  her  state  of  illness,  that  she  was  sensible 
of  her  danger,  her  declarations  were  good  evidence. 

Watson,  B. — I  am  not  satisfied  about  that  The  evi- 
dence must  go  higher  than  that ;  for  if  doubts  are  on  her 
mind  that  she  may  recover,  her  declaration  would  not  be 
admissible.  I  am  of  opinion  that  the  evidence  is  admis- 
sible. There  are  two  objections  made  to  the  admissibility 
of  the  statement ;  one,  that  it  was  made  under  coercion, 
and  that  the  statement,  to  be  admissible,  must  be  a  spon- 
taneous act.  I  think  it  must  be  taken,  on  the  whole,  that 
the  statement  was  spontaneous.  There  was  the  expression 
''  that  she  must  shortly  leave  this  world,"  and  "  she  must 
speak  the  truth  and  the  whole  truth.**  So  &r  as  those 
statements  go  they  do  not  show  that  what  she  said  was  not 
spontaneous. 

The  next  is  the  real  objection,  whether  the  deceased 
made  the  statement  under  a  sense  of  impending  death.     I 

(•)  7  Car.  &  P.  187.  (r)  26  L.  J  ,  M.  C  43. 

(&)  9  Car.  &  P.  418.  (</)  9  Car.  &  P.  395. 


Wbitwoeth. 


NORTHERN  CIRCUIT,  22  VICT.  385 

do  not  think  that  it  is  necessary  that  she  should  consider  1858. 
death  inevitable.  If,  under  a  sense  of  impending  danger,  ^^^^ 
she  made  a  statement,  then  I  think  the  statement  admis-  _  v. 
sible.  Now,  the  evidence  is  :  — ''  She  thought  she  should 
get  better  if  Mr.  Latimer  could  see  in  her  throat  as  he 
could  see  on  her  hands.**  That  does  not  import  any  ex- 
pectation of  recovery.  There  is  another  important  thing. 
You  are  not  only  to  look  at  the  expressions  used,  but  at 
the  state  of  the  injured  person's  body,  as  in  the  case  where 
the  person's  spine  was  broken  and  it  was  evident  that 
death  must  ensue.  Here  was  a  woman  perfectly  exhausted, 
with  her  throat  cut.  If  she  had  had  a  slight  blow  and 
had  said  "  I  do  not  think  I  can  recover,"  that  would  be  one 
thing,  but  you  must  consider  what  the  injuries  were.  The 
result  of  all  that  on  my  mind  is,  that  she  had  no  hopes  at 
that  time;  that  there  was  not  the  slightest  hope  on  her  mind 
at  that  time  of  recovery,  looking  at  her  state  and  looking  at 
her  expressions;  that  she  was  at  that  time  under  a  sense  of 
impending  danger.  I  think  the  evidence  is  therefore  re- 
ceivable. 

The  prisoner's  Counsel  asked  for  a  case. 

His  Lordship  said,  I  will  consider  of  it  If  I  should 
entertain  any  doubts  I  will  reserve  the  case  for  the  Court  of 
Criminal  Appeal,  not  otherwise.  I  considered  it  very  much 
yesterday. 

The  statement  was  then  admitted  as  a  dying  declaration. 

The  prisoner  was  found  guilty  and  sentenced 
to  be  hung.  No  case  was  reserved,  and 
the  prisoner  was  executed. 


S86  CASES  ON  THE 
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v^v^  Liverpool,  coram  Pollock^  C,  B. 

Summer  Jmzes.  REGINA  V.   DOWNHAM. 

A  notice  to       J  OHN  DOWNHAM,  aged  thirty-three,  sharebroker,  of 
cumenrdcli-"    Bury,  was  indicted  for  having,  as  a  broker,  agent  or  bailee, 

▼ered  to  an  while  intrusted  with  certain  railway  scrip,  shares  and  trans- 
attorney  8Ug-  '  "^ 

gested  to  be  fers  belonging  to  one  Thomas  Kay,  fraudulently  converted 
attorney,  held  ^^  same  to  his  own  use.  A  second  count  charged  him 
©"evidence"^*  ^^^^  fraudulently  converting   the   proceeds  of  the   same 

that  he  was  so)  shares  to  his  own  use. 
not  a  valid  no- 
tice, so  as  to  Femky  and  Holkar  prosecuted, 
enable  secon- 
dary evidence         SowluT,  Q.C.,  and  Brttty  defended  the  prisoner, 
to  be  given ;  >  -*       >  r 

and  the  at-  j^  appeared  that  the  prisoner  was  a  sharebroker  at  Bury, 

torneywasnot  *^*  *  ■" 

allowed  to  be  and  about  the  middle  of  January  last  the  prosecutor.  The- 
he  had  shown  mas  Kay,  sent  to  him  two  and  a  half  100/.  shares  of  the 
hiscUcnt!*°  ^^^*  Northern  Railway  Company,  three  lOt  preference 
shares,  and  three  7Z.  IO5.  preference  shares,  in  the  same 
Company,  for  sale,  and  told  him  to  sell  the  shares  in  the 
market,  and  get  the  best  price  he  could,  and  gave  bim  the 
scrip.  Soon  afterwards  the  prosecutor  received  a  letter 
from  the  prisoner,  informing  him  that  he  had  succeeded  in 
selling  the  stock  for  314/.  He  called  afterwards  and  saw 
the  prisoner,  who  said  he  would  settle  with  him,  but  he  did 
not.  He  said,  "  he  had  not  received  the  money  himself  as 
yet.**  Prosecutor  could  get  no  settlement  with  the  prisoner, 
and  in  March  he  obtained  from  him  an  I  O  U  for  307i, 
the  price  of  the  shares,  less  commission,  which  he  took  as 
good  evidence  of  the  debt.  The  prisoner  then  said  he  had 
various  other  transactions,  and  had  taken  the  prosecutor's 
money  to  arrange  them.  He  afterwards  gave  prosecutor 
an  order  on  a  person  named  Grundy,  who  had  some  pro- 
perty in  a  building  club  in  which  the  prisoner  had  an 
interest,  to  pay  the  prosecutor  the  amount  due  to  him. 
Grundy  said  he  could  not  comply  with  it,  and  (the  prisoner 
having  become  insolvent)  that  prosecutor  must  come  in 
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with  the  other  creditors.  This  the  prosecutor  refused  to  1858. 
do,  and  brought  his  case  before  the  magistrates,  who  com- 
mitted the  prisoner  to  take  his  trial  under  the  Fraudulent 
Trustees  Act  It  appeared  that  the  prosecutor  had  himself 
signed  the  transfer,  and  the  stock  was  handed  over  to  the 
purchaser. 

Pollock,  C.  B.,  thought  there  was  an  end  of  the  case  as 
to  the  misappropriation  of  the  scrip. 

It  was  then  proposed  to  show  that  the  prisoner  had  re- 
ceived the  money  for  which  the  scrip  was  sold,  and  had 
misappropriated  it.  To  prove  this  it  was  proposed  to  put 
in  an  account  book  of  the  prisoner's,  containing  an  admis- 
sion of  the  receipt  of  the  m6ney,  and  the  clerk  of  an 
attorney,  who  it  was  suggested  was  the  prisoner's  attorney, 
was  called  to  prove  that  notice  to  produce  the  account 
book  was  served  upon  him,  and  that  he  agreed  to  accept 
service,  in  order  to  give  secondary  evidence  of  the  account 

P^j^LiOCK,  C.  B. — It  is  not  e;nough,  in  a  case  of  felony, 
merely  to  prove  service  of  a  notice  to  produce  a  document 
upon  an  attorney,  in  order  to  let  in  secondary  evidence  of 
it  How  does  it  appear  that  the  attorney  is  the  prisoQ^r's 
attorney  1     He  cannot  appear  by  attorney. 

Fernky  referred  to  The  A ftorney- General  v.  Le  M^^ 
chant  {a)  as  an  authority  for  service  of  a  notice  to  produce 
on  a  {prisoner's  attorney. 

Pollock,  C.  B. — That  case  could  not  be  a  felony,  and  is 
therefore  inapplicable  to  the  present  case  (i). 

Fernley  (to  the  prisoner's  attomey'^clerk). — Was  that 
notice  shown  to  the  prisoner  at  the  bar  ? 

Pollock,  C.  B. — How  can  you  ask  that  ?     It  is  con- 
trary to  first  principles.     It  would  be  a  breach  of  pro- 
Co)  2  T.  R.  201,  note  (a).  were  in  the  possession  of  the  attor- 
(6)  In  Reg.  ▼.  TkLrker^  avte^  p.      ney,  and  that  he  was  concerned  for 
326,  it  appeared  that  the  policies      the  defence. 
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1S5S.  fetnonal  confidence  in  the  attorney's  clerk  to  answer  the 
question.  That  notice  goes  for  nothing.  Can  you  carry 
the  case  any  iiirther  ?  Apart  fitxn  this  I  do  not  see  how 
yoQ  can  stir  without  showing  diat  the  uKHiey  came  to  the 
prisoner's  hands. 

Fendey  admitted  diat  he  coold  carry  the  case  no  further. 

PoixocK,  C.  B. — It  appears  to  me  that  the  charge  of 
selling  the  stock  itself  is  disproved ;  there  must,  therefore, 
be  a  irerdict  of  not  guilty. 

Verdict  accordingly. 


ChegteTj  coram  HUly  J. 
mmur  jsthti.  REGINA  v.  SPARKS  and  another. 

One  unmmet     XN  this  case,  one  of  the  prisoners  having  pleaded  guilty, 

who  DM  plead*         __  _  ^.  ...... 


ed  goilty  not  Morgan  Uoyd^  for  the  prosecution^  applied  to  the  Judge 
called  MM  a  wit-  ^^  leave  to  call  him  as  a  witness  against  the  other,  who  had 
^.'SSSa    pleaded  not  guilty. 

hasA^^i       Hill,  J. — The  evidence  of  an  accomplice  uncorroborated 
will  not  suffice  to  justify  a  jury  in  finding  a  man  guilty. 


aarv  to  conro* 

borate  that  of    You  will  therefore  call  the  witnesses  upon  whom  you  rely 


ao  aeeomplice. 


for  such  corroboration,  and  if  I  am  of  opinion  that  their 
evidence  is  sufficiently  strong,  then  I  will  allow  you  to 
place  the  accomplice  in  the  witness  box.  If  you  call  him 
first,  and  your  corroboration  is  not  sufficient,  the  time  of 
the  Court  will  havejieen  wasted.  I  do  not  know  what  may 
have  been  the  practice  in  this  county,  but  this  was  the 
course  adopted  by  Baron  Parke  (a). 

M'Iniyre,  for  the  defence,  assented  (&). 

(a)  See  Rfg.  v.Shthln,  25  L.  J.,  (b)  Reported  by  F.  F.  Brandt, 

M.  C.  16.  Esq. 
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OXFORD  CIRCUIT. 

Stafford^  coram  Bramwell,  B. 
REGINA  r.  COOK. 

^^  Winter  Jtsizes. 

XHE  defendant,  the  driver  of  an  engine  on  the  Oxford,  Where  the 
Worcester  and  Wolverhampton  Railway,  had  been  com-  peace  autho- 
mitted  to  Stafford  gaol  by  the  coroner,  to  take  his  trial  upon  ^JJ^at'SiT^x- 
an  inquisition  which  charged  him  with  manslaughter,  in  pp""©  of  the 

county  had  not 

causing  the  deaths  of  several  persons  by  his  negligence  on  prosecuted,  the 
the  occasion  of  the  accident  which  took  place  in  August  prowlJIJuoii 
last  near  Dudley.     The  grand  jury  had  thrown  out  the  bill  7^^°^  *^" 
which  had  been  preferred  against  him,  and  as  the  Counsel 
for  the  prosecution,  with  the  sanction  of  the  learned  Judge, 
did  not  proceed  on  the  coroner's  inquisition,  the  prisoner 
was  discharged  and  no  trial  took  place.     Some  question 
had  since  arisen  as  to  the  allowance  of  the  costs  of  the 
prosecution ;  and,  in  consequence, 

Kenealy  now  applied  to  the  Court  to  make  an  order  for 
the  allowance  of  the  costs  of  the  prosecution,  which,  it  was 
stated,  had  been  carried  on  by  an  attorney  of  Wolver- 
hampton, acting  on  the  instructions  of  the  relations  of  the 
persons  who  were  killed  in  the  accident  Everything  had 
been  done  in  this  case  which  was  necessary,  and  the  Secre- 
tary of  State  had  expressed  his  opinion  that  it  should  be 
a  Government  prosecution. 

Bramwell,  B.,  then  instituted  an  inquiry  into  the 
course  of  practice,  and  sent  for 

Colonel  Hogg,  the  chief  of  the  county  constabulary,  who 
stated,  that,  according  to  a  rule  adopted  by  the  magistrates 
in  sessions  about  five  years  ago,  it  was  the  duty  of  the 
policeman,  who  was  bound  over  to  prosecute,  to  commu- 
nicate the  fact  to  him  (Colonel  Hogg),  the  head  of  the 
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1858.  police;  who  by  the  same  order  was  instructed  to  C(mi- 
municate  the  fact  to  the  deputy  clerk  of  the  peace^  who  was 
authorized  to  prosecute  at  the  expense  of  the  county.  In 
the  present  case,  the  superintendent  of  police  had  been 
bound  over  to  prosecute,  which  was  reported  to  him 
(Colonel  Hogg),  and  in  due  course  notified  to  the  deputy 
clerk  of  the  peace  for  the  county ;  but  the  latter  gentleman, 
considering  that  the  present  scale  of  remuneration  allowed 
by  the  Treasury  for  prosecutions  was  not  sufficient  to  com- 
pensate him  for  the  trouble  and  expense,  had  declined  to 
take  up  the  prosecution. 

Bramwell,  B.,  said  this  was  a  strange  state  of  things, 
that  when  a  police  officer  was  bound  over  to  prosecute,  the 
clerk  of  the  peace  should  be  authorized  to  prosecute,  and  he 
should  be  at  liberty  to  say  he  would  not  take  up  the  prose- 
cution. I  can  only  act  upon  the  law  as  I  find  it  declared 
in  the  Act  of  Parliament,  and  on  reference  thereto,  I  think 
that,  as  no  authority  was  given  by  the  police  to  the  attorney 
to  prosecute,  he  is  not  the  prosecutor  to  whom  I  can  order 
the  costs  and  expenses  to  be  paid.  It  cannot  be  right  that 
the  order  of  sessions  should  require  that  notice  of  the  police 
being  bound  over  to  prosecute  should  be  given  to  the  deputy 
clerk  of  the  peace,  and  that  that  gentleman  should  be  at 
liberty  to  say  that  he  will  not  do  it.  In  this  case  it  was 
proper  that  the  prosecution  should  be  undertaken  by  some 
attorney  and  properly  attended  to ;  but  it  could  not  be  ex- 
pected that  it  would  be  undertaken  for  the  benefit  of  the 
country  if  the  costs  allowed  did  not  compensate  for  the 
trouble  and  disbursements. 

No  order  (a). 

(a)  See,  upon  this  subject,  as  to  taxation  by  clerk  of  the  assize.  Re- 

volunteers    not  being  entitled    to  gina  ▼.  Neichoute,  22  L.  J.,  M.  C. 

costs,  Regina  v.  Maton,  20  L.  J.,  127. 
M.C.53;  15Q.B.  1060.  See,  as  to 
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1858. 

REGINA  V.  WILTON. 

Jc  ORGERY.     The   prisoner  was   indicted  for   forging  a  charge  of 
an  order  for  the  payment  of  60Z.  on  the  16th  of  August,  [us^[LTon 

1858,  at  Walsall,  with  intent  to  defraud  the  Shropshire  evidence  based 

*^  on  companson 

Banking  Company,  and  also  with  uttering  the  same,  know-  of  handwriting. 

..,,•,  An  indorse- 

mg  It  to  be  forged.  ment  on  a  Ict- 

.       _  .  ter  of  credit 

Motteram  for  the  prosecution.  held  not  an 

"order,"  as 
Scotland  and  Holroyd  defended.  not  within  the 

original  man* 

On  the  16th  of  August  last  the  prisoner  and  another  date.  Query, 
went  to  Messrs.  Duignan*s  bank  at  Walsall,  and  presented  dictment  on 
a  letter  of  credit  for  50/.  on  the  Oriental  Bank  at  Mel-  ^^^J^^^^"" 
bourne,  in  Australia,  in  favour  of  "  Robert  Thomas."  The  money  under 
clerk  asked  the  prisoner  whether  he  wished  the  bank  to 
collect  it,  and  he  said  he  did.  He  first  said  he  lived  at 
Birmingham,  and  then  he  gave  his  address  at  Shrews- 
bury. The  clerk  saw  that  the  letter  of  credit  was  in- 
dorsed with  the  name  of  '^  Robert  Thomas,"  and  he  asked 
the  prisoner  whether  that  was  his  name,  and  he  said  it 
was.  The  clerk  said  he  would  make  inquiry  about  it, 
and  if  the  prisoner  would  call  again  in  a  day  or  two  he 
should  have  an  answer.  He  retained  the  letter  of  credit, 
and  gave  the  prisoner  a  receipt  for  it.  The  letter  of 
credit  was  drawn  upon  the  Oriental  Bank  Corporation, 
Melbourne,  in  Australia,  authorizing  that  bank  to  "  honour 
the  draught  of  Mr.  Robert  Thomas  for  50/."  The  fact  of 
the  indorsement  of  the  name  of  Robert  Thomas  excited 
suspicion,  and  on  the  same  day  the  prisoner  was  taken  into 
custody  at  Walsall  and  charged  with  stealing  the  letter  of 
credit.  The  prisoner  at  first  said  he  had  bought  it  of  a 
person  who  owed  him  2/.,  but,  upon  his  being  searched,  in 
his  pocket-book  was  found  a  letter  of  which  the  letter  of 
credit  had  originally  formed  a  part,  and  from  which  it  bad 
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a  third  count  the  property  was  laid  to  belong  to  Joseph   .     1858. 
Thomas  Miller. 

Sir  F.  Kelly y  A.-G.,  Ballantine,  Serjt.,  Bodkin,  Welshy 
and  Clerk,  were  for  the  prosecution. 

Parry,  Serjt,  and  Metcalfe,  for  the  prisoner. 

A  despatch  of  a  very  important  character  had  been  re- 
ceived by  the  government  from  Sir  John  Young,  the  Lord 
High  Commissioner  of  the  Islands,  on  the  10th  of  June, 
1857,  and  another  on  the  14th  of  July  of  the  present  year, 
which  came  into  the  hands  of  Sir  Edward  Lytton,  the  Colo- 
nial Minister,  in  the  month  of  August.  A  certain  number 
were  printed  at  the  private  printing-of&ce  of  the  government, 
and  which  were  marked  '^  private  and  confidential,**  and 
were  intended  for  distribution  among  the  members  of  the 
Cabinet ;  and  twenty-eight  copies  of  these  despatches  were 
delivered  at  the  office  of  the  librarian  at  the  Colonial  Office 
for  that  purpose,  and  given  to  the  sub-librarian.  He  placed 
them  on  a  table  in  the  office.  The  prisoner  frequently 
visited  Mr.  Miller  at  the  Colonial  Office,  and  they  were 
on  extremely  intimate  terms.  About  the  23rd  of  October 
the  prisoner,  it  appeared,  called  upon  him  at  the  Colonial 
Office  ;  and  afler  they  had  had  some  conversation  together 
he  had  occasion  to  leave  the  library  for  a  short  time,  and 
when  he  went  out  Guernsey  was  standing  by  the  fire.  Mr. 
Miller  returned  in  a  few  minutes,  and  at  this  time  he 
observed  that  the  prisoner  was  standing  close  to  the  table 
upon  which  the  despatches 'were  lying,  with  a  large  book 
upon  tliem  ;  and  when  the  prisoner  saw  him,  he  exclaimed, 
"  I  have  not  been  prying  into  your  secrets ;"  to  which  Mr. 
Miller  replied,  that  he  did  not  suspect  that  he  was  doing 
so.  The  prisoner  remained  a  short  time  longer  with  Mr. 
Miller,  and  they  both  left  together. 

Shortly  afterwards  the  prisoner  sent  one  of  these  printed 
copies  of  the  despatch  to  the  editor  of  the  "  Daily  News" 
newspaper,  with  a  note  signed  by  the  prisoner,  and  marked 
"  private,"  requesting  that  the  despatch  might  be  inserted 
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1858.  in  the  ''Daily  News,"  and  stating  that  no  other  journal  had 
received  a  copy.  The  editor  had  not  had  any  previous 
acquaintance  with  the  prisoner.  Before  he  gave  directions 
that  the  despatch  should  appear  in  the  "  Daily  News,"  he 
wrote  to  the  prisoner  at  the  address  in  Regent  Square, 
mentioned  in  his  letter,  and  received  a  reply  from  him  stating 
that  it  was  "  all  right,*'  but  he  did  not  wish  his  name  to  be 
mentioned  in  any  way  as  connected  with  the  publication  of 
the  document  After  the  receipt  of  this  letter  the  editor 
directed  the  publication  of  the  despatches  in  the  ''Daily 
News,"  and  they  appeared  on  the  12th  of  November. 
About  the  middle  of  the  following  week,  the  editor  having 
previously  received  a  communication  from  the  Colonial 
Office,  wrote  to  the  prisoner,  requesting  him  to  call  upon 
him.  The  prisoner  called  on  him,  and  introduced  himself 
as  the  person  who  had  sent  the  Ionian  despatches.  The 
prisoner  then  stated  that  a  person  had  left  them  at  his 
house,  and  he  pressed  the  witness  not  to  give  any  further 
information. 

The  witness,  who  produced  the  paper,  stated  that  the 
only  object  for  which  the  despatches  were  sent  to  him,  as 
he  understood,  was  that  they  might  be  published  in  the 
"  Daily  News." 

There  was  no  pecuniary  inducement  for  the  act,  but  it 
rather  appeared  that  the  prisoner  bore  some  resentment  to 
the  Colonial  Minister  for  the  refusal  of  an  appointment 

Parry f  Serjt ,  submitted  that  there  was  an  utter  absence 
of  any  felonious  intention  on  the  part  of  the  prisoner,  and 
that  it  was  clear  that  the  only  object  he  had  in  view  was 
that  the  contents  of  the  despatches  should  be  made  public. 
He  urged  that  there  was  no  evidence  to  show  that  the 
prisoner  intended  permanently  to  deprive  the  Colonial 
Office  of  the  property  in  the  despatches,  and  cited  Reg. 
V.  Thurborn  (a). 

(o)  1  Den.  C.  C.  388 ;  2  C.  &      Den.  C.  C.  189;  2  C.  &  K.  236. 
K.  831.     But  see  Reg,  v.  JoneSy  1 
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Martin^  B.— It  is  a  question  for  the  jury  with  what 
intent  the  prisoner  took  the  despatches.  The  question 
you  have  to  decide  is,  whether  the  prisoner,  in  taking  these 
despatches  in  the  manner  it  appears  to  be  admitted  he  did 
it,  was  guilty  of  the  offence  of  larceny.  The  offence  con- 
sists in  the  taking  away  the  property  of  another  without 
his  consent,  and  with  the  intention  at  the  time  to  convert 
that  property  to  the  use  of  the  taker.  Such  documents  as 
these  are  clearly  the  subject  of  larceny,  and  inasmuch  as 
the  stealing  of  the  paper  itself  would  have  been  a  felony 
the  fact  of  the  paper  being  printed  on  makes  no  difference, 
and  indeed  this  fact  might  in  a  great  many  instances 
materially  increase  the  value.  And  the  only  question  you 
have  to  decide  is,  whether  the  evidence  establishes  to  your 
satisfaction  that  at  the  time  the  prisoner  took  the  docu- 
ments away  from  the  Colonial  Office  he  intended  to  deprive 
that  office  of  all  property  in  them  and  to  convert  them  to 
his  own  use  (a). 

Verdict,  not  guilty. 


1858. 


{a)  So  trover  for  an  unstamped 
guarantee,  M*Leod  v.  M^Ghee, 
2  Sc.  N.  R.  604.  But  conversion 
means  the  entire  assumption  of 
property.     So  larceny  sustained  in 


respect  to  a  cheque,  as  "  a  piece  of 
paper."  Reg,  v.  Waitt,  19  L.  J., 
M.  C.  192.  But  in  these  cases 
there  was  a  pecuniary  inducement. 


This 


Middlesex,  coram  Crompton,  J, 
WALKER  V.  WADSWORTH. 

Mich,  Term, 

was  an  action  on  a  promissory  note  dated  19th  Inanunde- 
February,  1853,  for  1,150/.,  with  interest  from  date  at  five  upon  a  pro-" 
per  cent.;  the  principal  to  be  paid  by  instalments;  150Z.  foj"^^roen*?of 
on  the  19th  August,  1854,  1855,  1856,  1857,  1858,  1859,  principal  and 
1860,  and  100/.  on  19th  August,  1861,  and  the  interest  8talment8,a 

verdict  not  al- 
lowed to  be  taken  for  a  larger  amount  than  claimed  in  the  particulars. 


VOL.  I. 


£  B 


F,F, 


I  C!3a  AT 

«.  Ai^rXfK  Slid  I  ^^  Ff  nrvETT  z:.  ckx  wk. 

ksriDC  sees  hJc   aK&M3<'; 


riK  «n  m  issKC  €c^  Ocizhei,  1S5B, 


or' 


Tkar6c«  vac  tried  as 

GriptU,  for  &e  p!ii::tif^  scattd  dat  the 
DdscaJrzlued.  mni  rasmrd  to  retoigi  796L 

fieef  prr  CE0ifPT03C,  J. — ^Toa  are  bocnd  bj 
caiarsMM  to  that. 

Griffiis  applied  to  ameixi  ;  bat 

CftOMFTO!^,  J^  declined  to  aBov  an  ainHwlmmL 

Verdict  far  7181. 


Sitdmgs  at  WestadmsUr,  coram  Coekbmrm^  C  J. 
BRETT  r.  PHILIPS. 

Mkk,  Term.        a 

fa  as  actioa      ^oLSSUMPSIT  for  wrongful  dismissal  froB  die 
d»^a2!then  ^^  defendant,  with  a  count  for  work  done. 
i^tX'at^'^       Slander :  imputing  felony  while  in  such  aerrice. 
^beMnaW  Pleas :  not  guilty ;  nerer  indebted ;  noo  assnmpaity and 

toh»w€mw»  pleaaof  justification  to  the  special  counts.  Issues  tfaereoo. 
^  y^Zm       '*  appeared  that  the  pUintiff  had  been  m  the  employ  of 

•ithotjgti  be 

would,  ao  tiM  dccUrmtion  alone  be  Ibble  to  nonsuit,  and  the  defendant  held  to  be  pradoded 
from  taking  adirantaffe^  on  b»  plea  of  jiistificatioo  of  an  alleged  «p**-i^|  ^iB»iitt,  vfaicb  be 
iMd  MflMtlf  Mfceoadcd  in  excluding*  aa  not  being  in  writing. 


«. 
Philips. 
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the  defendant;  that  the  words  were  spoken  by  the  de-        1858. 
fendant  to  his  attorney  on  taking  his  advice  on.  the  matter, 
and  by  him  repeated  to  the  plaintiff,  by  way  of  an  inquiry 
into  the  matter,  which  ended  in  the  plaintiff's  dismissal. 

And  as  to  the  count  in  asstimpsit,  it  appeared  that  the 
contract  was  for  a  year's  service,  to  commence  from  a  future 
day  (a),  and  then  so  long  as  the  parties  should  please,  until 
three  months'  notice  should  be  given  on  either  side.  The 
salary  was  yearly  (J),  but  there  was  evidence  that  il  had 
been  paid  at  less,  though  uncertain,  intervals.    And, 

CocKBURN,  C.  J.,  held  this  to  be  within  the  Statute  of 
Frauds,  so  that  it  was  invalid,  not  being  in  writing. 

At  the  close  of  the  plaintiff*s  case, 

Petersdorff,  Serjt.,  claimed  a  nonsuit. 

Sed  per  Cockburn,  C.  J. — There  is  the  issue  on  the 
pleas  of  justification,  which  the  plaintiff  is  entitled  to  have 
tried,  if  only  for  the  purpose  of  taxation  of  costs. 

Petersdorffy  Serjt,  proposed  to  consent  that  the  verdict 
should  be  entered  for  the  plaintiff  upon  those  pleas.     But, 

Ribton  claiming  a  verdict  on  the  indebitatus  count,  citing 
Goodman  v.  Pocock  (c). 

Petersdorff,  Seijt,  proposed  to  show  the  alleged  mis* 
conduct,  as  an  answer  to  the  claim. 

Sed  per  Cockburn,  C.  J. — It  cannot  be  so  unless  the 
salary  was  payable  quarterly  (rf),  which  does  not  appear, 
apart  from  the  original  contract ;  that  is  excluded  for  all 
purposes. 

Petersdorff  however  pressed  the  evidence,  conditionally 
on  his  proving  that  the  salary  was  payable  quarterly,  and  it 
was  received  accordingly ;  but 

(fl)  Birch  V.  The  Earl  qf  Liver-         (c)  15  Q.  B.  376. 
pool,  9  B.  &  C.  392.  ((/)  Ibid, 

(6)  Beetton  ▼.  Collier,  4  Bing. 
309. 

£  £  2 
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CocKBURN^  C.  J.,  leaving  the  case  to  the  jury,  they 
found  a 

Verdict  for  the  plaintiff,  201  IBs. 


MielLTerwi. 

In  action  for 
the  price  of 
goods  as  sold 
which  have 
heen  sent  by  a 
carrier,  there 
must  be  evi- 
dence either 
that  they  were 
ordered  or  re- 
ceived.   On 
the  sale  of  any 
commodity  to 
be  resold  ss 
an  eatable  or 
drinkable, 
plaintiff  cannot 
recover  if  it  is 
utterly  uneat- 
able or  un- 
drinkable,  and 
so  unsaleable. 


Coram  Crompton^  J. 
HARMAN  AND  ANOTHER  V.  BENNETT. 

Action  for  goods  sold. 

Plea :  never  indebted. 

The  evidence  for  the  plaintiffs  was,  that  divers  quantities 
of  beer,  named  by  them,  had  been  sent  per  railway,  directed 
to  the  defendant,  and  not  returned.  As  to  part  an  invoice 
was  proved ;  as  to  the  rest  it  was  not  so. 

Per  Crompton,  J. — There  ought  to  be  evidence,  either 
that  the  beer  was  ordered  or  received.   . 

Failing  such  evidence,  the  claim,  as  to  so  much,  was 
withdrawn. 

As  to  the  rest,  the  defence  was,  that  the  beer  was  sour, 
and  so  bad  that  customers  would  not  drink  it,  so  that  it 
was  wholly  useless.  But  the  defendant  had  sold  eighteen 
gallons  of  it  (receiving  payment  for  twelve  gallons),  and  had 
thrown  part  of  the  residue  into  his  pig-tubs  as  refuse. 

And  per  Crompton,  J.  (to  the  jury). — The  plaintiff  can- 
not recover,  if  you  think  this  defence  is  sustained  by  the 
fEicts,  except  for  so  much  as  the  defendant  has  been  paid 
for.  But  you  must  be  satisfied  that  the  beer  was  really 
as  represented,  utterly  bad  and  nndrinkable  (a),  and  there- 


(b)  Vide  Soyen  v.  The  Birming- 
ham Glats  Company,  ante,  p.  63, 
and  cases  there  cited,  noting  the 
distinction  between  the  sale  of  a 
specific  article  or  of  an  article  by 


sample,  and  the  sale  of  a  known 
eatable  or  drinkable  commodity 
with  an  implied  warranty  that  it  is 
eatable  or  drinkable. 
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fore  of  no  value  at  all.     If  so  the  plaintiff  cannot  recover 
for  what  was  thrown  away  or  not  paid  for. 

Verdict  for  the  plaintiff,  81. 

Powell  and  Digby  for  the  plaintiff. 

Richards  for  the  defendant. 


Hakmam 

and  Another 

Benmbtt. 


Coram  Pollock,  C.  B. 

BISHOP  V.  LETTS.  ^^  ^^ 

JLhIS  was  an  action  for  wronfirful  dismissal  without  three  ^°  ooerteerm 

^  a  pnnting 

months'  notice,  before  the  expiration  of  the  year  for  which  office  U  an 
the  plaintiff  was  hired;  the  plaintiff  having  been  engaged  the  meaning  of 
for  that  period  as  overseer  in   the  defendant's   printing-  J^jf  ^*"^ 
office. 

Malcolm  Kerr,  for  the  plaintiff,  to  prove  the  contract, 
offered  in  evidence  the  letters  that  had  passed  between  the 
parties. 

The  associate,  thereupon,  called  the  attention  of  the  Court 
to  the  alleged  want  of  a  stamp. 

Malcolm  Kerr  submitted,  that  this  case  came  within  the 
exception;  the  plaintiff  being  an  artificer  within  the 
meaning  of  the  statute. 

Pollock,  C.  B.  (after  reading  the  clauses). — ^That  is  so. 
The  letters  must,  I  think,  be  received. 


First  Sitting  in  Middlesex,  coram  Crompton,  J. 

WEBSTER  V.  WEBSTER.  l«eA.  Term. 

JLHIS  was  an  action  of  ejectment  to  recover  certain  copy-  An  entry  in  the 
hold  premises  held  of  the  manor  of  Stepney.    The  plaintiff  a  deceued  p^- 

■on  is  not  ad- 
missible in  evidence  where  there  was  no  duty  imposed  on  him  to  make,  and  when  it  if  not 
against  his  interest. 
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1858.  claimed  as  eldest  legitimate  son  and  customary  heir  to  his 
&ther.  The  defendant  was  elder  brother  to  plaintiff;  but 
it  was  alleged,  that  he  had  been  bom  before  the  marriage 
of  their  father  and  mother,  which  it  was  admitted  took  place 
on  the  24th  January,  1825. 

Plaintiff  alleged  the  defendant's  birth  took  place  on  the 
6th  of  October,  1823.  To  prove  this,  he  called  Mr.  Selfe, 
a  surgeon,  who  stated  that  his  father,  who  was  now  de- 
ceased, had  practised  many  years ;  he  had  his  father's  books 
in  his  possession;  he  produced  the  day-book;  there  was 
an  entry  in  his  father's  handwriting  under  the  date  23rd 
October,  1823. 

Tenqpk,  Q.C.,  for  the  plaintiff,  proposed  to  read  the 
entry. 

Parry,  Serjt,  for  the  defendant,  objected. 

Witness  (to  Crompton,  J.) — The  word  "  pd,"  opposite 
the  entry,  is  not  in  my  handwriting. 

Crompton,  J.,  retired  to  consult  the  other  judges ;  on  his 
return,  he  said  he  could  not  receive  the  evidence:  there 
was  no  obligation  or  duty  imposed  on  the  deceased  to  make 
the  entry ;  and  as  it  did  not  charge  himself,  it  did  not  come 
within  the  principle  of  Migham  v.  Ridgway  (a). 

The  witness  then  produced  the  ledger  of  the  deceased  in 
his  handwriting,  and  the  following  entry  was  admitted. 

Mr.  Webster.  Globe  Lane. 

1823. 
Oct  6.  Midwifery,  21«.  pd. 

CRdMPTOK,  J.— That  is  admissible  as  charging  the  de- 
ceased. 

Verdict  for  defendant 

(ft)  See  2  Smith's  L.  C.  182{  Siapylton  v.  Cloi^hf  2%  L.  J.,  Q.  B.  6. 
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185a 
Coram  Willeg,  J.  ^-^^v-^/ 

POULTON  r,  WILSON. 
JJEBT:    for  work  and  labour;    and  trover,  for  poles,  In  an  action 
boards  and  other  materials  or  tools  of  a  bricklayer ;  and  bricklayer 
slander,  for  saying  of  the  plaintiff,  that  he  belonged  to  a  "^^^^^l^' 
den  of  thieves.  tention  of  hia 

toola,  sc,  and 

Pleas:  never  indebted;  not  guilty;  not  possessed;  and  also  for  extna 

the  Statute  of  Limitations.  ^ij,  ^at  the 

The  plamtiff  stated  that  in  March,  1865,  he  agreed  with  jJJ^^Ij^^i'J 

the  defendant  in  writing  as  to  certain  work  (a).  neceaaary  for 

the  latter  part 
WiLLES,  J.,  looking  at  the  writing,  found  it  to  be  in  oftheolain- 

these  terms,  ''  I  agree  to  perform  all  the  labour  necessary  waB^notwoL 

in   the  brick-work,   &c.,   more   particularly  described  in  ^^^'^JI^^J, 

specification  hereunto  annexed,  to  be  measured  by  the  clauaeinthe 

contract  aa  to 

surveyor  for  Mr.  Wilson,  and  paid  for  at  the  rate,  &c.  on  the  toola,  && 
his  certificate.     Finally,  in  the  event  of  my  not  proceeding  puuSlff  ^wto 
satisfactorily,  &c.,  and  on  my  receiving  notice,  &c.,  I  will  ?"I'*!®  *?•""' 
withdraw  aU  plant,  ftc.     The  money  paid  for  wages  to  be  fondant  having 
paid  weekly ;  the  work  executed  and  measured  to  be  paid  uin  them  aa 
for  once  a  fortnight"      At  the  end  of  the  specification  j;S^y"^em^^ "" 
were  these  words,  "  all  scaffolding,  &c.  to  be  provided  by  *iJ«ged  over- 

paynient8|  and 

the  contractor  without  extra  ohai^."  havins  ad- 

It  appeared  by  the  particulars,  that  the  claim  on  the  "adused?'*** 


money  counts  was  in  respect  of  the  job  referred  to.  jj  *h™h*d^' 

And  per  Willes,  J.— This  must  be  stamped,  or  the  "j^***  to  deuin 
,  .     .«;  ,.        ,   .  ,  thegoodaun- 

plaintiff  must  give  up  his  claim  on  the  money  counts ;  leaa  there  waa 

but  as  to  the  count  in  trover,  the  case  may  proceed.  to  tS^TeffTCt, 

It  appeared  that  the  job  was  finithed  in  April,  1855;  y^fcerewM*" 

there  has  been  a  dispute  between  the  parties  as  to  the  theuaerwaa 
i"ii»i  1.  111-1  •!■  conveiaion. 

accounts,  the  defendant  contending,  that  he  had  once  paid 

the  plaintiff;  the  latter,  that  by  reason  of  extras,  something 

was  due  to  him ;  and  the  defendant  bad,  as  he  alleged,  but 

as  the  defendant  denied,  by  agreement  retained  the  articles 

in  question,  as  he  said,  as  security  for  the   amount  of 

(a)  Fielder  v.  Ray^  6  Bing. 
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POULTON 

r. 
Wilson. 
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alleged  over-payments.  The  defendant  admitted  that  he 
had  used  some  of  the  articles  (b),  that  they  had  been 
claimed  within  two  years  (c),  and  that  he  has  them  now  in 
his  possession  (d).  No  precise  amount  was  proved  to  be 
due  to  defendant;  the  value  of  the  goods  was  stated  to 
be  4/. 

With  regard  to  the  slander^  the  words  laid  were  spoken 
in  May^  1856 ;  the  action  having  been  brought  in  January, 
1858,  and  former  words  beyond  the  two  years  were  proved, 
imputing  to  the  plaintiff  and  his  father  a  complicity  in 
stealing  certain  sacks  of  the  defendant,  which  sacks  seemed 
to  be  a  portion  of  the  articles  in  question. 

WiLLES,  J.  (to  the  jury). — The  case  as  to  the  slander, 
laid  in  1 856,  is  sustainable,  supposing  you  think  upon  the 
evidence  there  was  an  imputation  of  felony,  or  of  some 
fraud  in  the  way  of  the  plaintiff's  business.  As  to  the 
detention  of  the  materials,  the  defendant  would  not  be 
entitled  to  retain  them  without  an  agreement  to  that  efiect. 
And  even  if  there  was,  it  would  give  no  right  to  use  them ; 
and  the  use  of  any  articles  would  be  a  conversion  in  law. 
The  measure  of  damages  is  the  price  for  which  the  goods 
could  be  bought  or  hired. 

Thomas,  Serjt.,  Barnard  and  Gibbons  for  plaintiff. 

Peter sdorff,  Serjt.  and  Needham  for  the  defendant 

Verdict  for  the  plaintiff  on  the  count  for  trover. 

Damages  lOZ. 
(6)  Fouldt  V.  Willoughhy,  8  M.      io6. 
&  W.  540.  (d)  Janet  ▼.  Dowie,  9  M.  &  W. 

(c)  Phi^  V.  KeUy,  ^A.  &  £.      19. 


Coram  Cockbum,  C.  J. 

Mich.  Term.  PRITCHARD  V.  BLICK. 

Trover  main-     j_ ROVER  for  horse,  cart  and  harness:   with  a  special 
baUor  o/a  *     count,  laying  a  bailment  to  the  plaintiff  by  one  Philips, 

bailee  against 

a  wrongful  taker,  and  allowed  to  recover  the  costs  of  suit  by  his  own  bailor. 


f. 
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and  a  wrongful  taking  by  the  defendant  by  means  of  false         1858. 

representations.  J^'^^^^^^'^ 

^  Pritchard 

Special  damage  :    '^  and  by  means  of  the  premises,  the  o. 

plaintiff  was  called  upon,  and  will  be  forced  and  obliged, 
to  pay  and  make  good  to  the  said  Philips,  the  value  of  the 
said  horse  and  cart  and  harness,  and  an  action  has  been 
brought  against  the  plaintiff  by  the  said  Philips,  and  the 
plaintiff  will  be  put  to  great  costs  and  charges  in  and  about 
the  said  action,  and  making  compensation  in  the  pre- 
mises." 

Pleas :  not  guilty,  and  not  possessed. 

Philips  had  the  horse,  cart  and  harness  on  hire,  and  had 
let  them  to  the  plaintiff,  who  put  them  up  at  a  livery 
stable-keeper*s,  from  whom  the  defendant  obtained  them, 
representing  himself  as  the  owner,  and  then  detained  them, 
claiming  a  lien  for  a  debt  due  from  the  plaintiff. 

Philips  had  sued  the  plaintiff,  and  costs  in  that  action 
(up  to  declaration)  were  proved,  to  the  amount  of  71.  He 
claimed  value  of  the  horse,  20/.;  cart,  \2L;  harness,  3/.; 
hire  of  cart  and  horse  for  a  month,  1/. ;  total  4SL 

Per  CocKBURN,  C.  J. — The  taking  by  the  defendant  was 
an  act  utterly  wrongful,  and  he  is  liable  at  the  suit  of  the 
plaintiff  for  such  loss  as  he  has  sustained  by  reason  of  it. 
The  plaintiff  is  responsible  to  Philips  for  the  horse,  cart 
and  harness,  and  for  the  costs  to  which  he  has  been  put 

Verdict  for  the  plaintiff. 

Damages  4SL 

Huddleston  and  Harmer  for  the  plaintiff. 

The  action  was  undefended. 
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1858. 
^■^v^*^  Coram  Channell,  B. 

THE  TIMES  FIRE  ASSURANCE  COMPANY 
V.  HAWKE. 

A  fire  in-  JL  HE  first  count  stated  that  the  plaindfFs  had  insured  a 

pany  having"  house  fi*om  fire  (to  the  value  of  300/.  )i  with  an  option  to 

reimSauTthe  ^instate  it  in  a  good  and  workmanlike  manner.    That  the 

insured  pre-  house  was  destroyed  by  fire,  and  that  the  plaintifis,  having 

raises,  and  ,  ,  .  ,  *       ^     ^        i   n      t  «.ii 

electing  to  do  elected  to  reinstate  it^  retained  the  defendant  as  a  builder 
rbutldcr*to  do  ^^  ^°  ^^ '  breach,  that  he  left  the  premises  in  such  a  state 
so ;  and  the       that  in  order  to  reinstate  them  according  to  the  policy  the 

company  ^  o  «:        .» 

having  been      plaintiffs  Were  forced  to  lay  out  large  sums  of  money,  &c. 

insured  owners  Second  coimt  founded  on  fraud.     Third  count,  complaining 

for  breach  of     ^hat  in  consequence  of  a  fraudulent  representation  by  the 

and  the  action   defendant  that  he  had  properly  reinstated  the  premises  the 

having  been      plaintiffs  paid  him  the  pretended  value  of  the  work,  and 

bltratfon^thr    defended  an  action  brought  against  them  by  the  owner  for 

builder  not  not  duly  reinstating  the  premises  according^  to  the  policy, 
joining  in  the     .        ,  .  f        ,.       ,,  ^  ^  j      1 

submission,  nor  m  which  action  the  owner  recovered  a  large  sum. 

defcJiw, though      Pleas:  not  guilty;  alleging  performance,  and  denying  the 

aware  of  it  and  breach. 
supporting  It 

by  his  evi-  The  house  had  been  built  just  before  the  fire,  and  was 

the  arbitra-  hardly  finished  when  it  occurred.     The  owner,  himself  a 

IwardeHa-  bricklayer,  had  erected  it.   The  defendant's  contract  was  for 

mages  against  QSSl,  to  put  the  premises  in  the  state  in  which  they  were 

the  company,      «     #•         i      /»  mi 

held,  neverthe-  before  the  fire.  The  company  s  surveyor  was  constantly  on 
tion  by  the*^*  the  premises  during  the  rebuilding,  as  was  the  owner;  who 
company  gj^yg  ^  certificate  of  satisfaction  on  completion.     The  walls 

against  the  °  ^ 

builder,  that  had  not  been  entirely  consumed  (though  the  roof  and  the 
recover"the  °  whole  of  the  interior  of  the  house  had  been)  and  part  of 
the"*!?"  should  ^^^^  remained  of  the  walls  had  been  built  upon  by  the  de- 
think  that  he     fendant  and  incorporated  with  the  new  structure. 

had  tubitan-  mii.i  •  •  ii-./¥»  i_ 

iiaiiy  restored  The  plea  in  the  action  against  the  plaintins  was,  that 
the  premises 

into  the  same  state  as  before  the  fire,  nor  the  costs,  unless  the  defendant  had  sanctioned  the 
defence  of  the  first  action,  and  unless  the  defence  was  reasonable. 


SITTINGS,  22  VICT. 


407 


they  had  caused  the  premises  to  be  reinstated  according  to 
the  policy. 

The  now  defendant  was  informed  of  the  action  and  that 
the  company  would  defend  it^  and  he  declared  that  the 
premises  had  been  duly  reinstated. 

Hawke  was  in  Court  when  it  was  proposed  to  refer  the 
original  action,  he  declined  to  become  a  party  to  it,  but  did 
not  object  to  the  reference  by  the  company,  and  the  cause 
was  referred  with  liberty  to  Hawke  to  join.  He  did  not 
do  so.  The  award  was  in  favour  of  the  then  plaintiffs,  to 
the  amount  of  ISO/.;  the  costs  were  taxed  at  133/.;  and  the 
amount  had  been  paid  by  the  present  plaintifis. 

In  the  present  action  the  defendant  denied  any  liability, 
and- maintained  that  the  award  was  erroneous,  and  that  he 
had  fiiUy  performed  his  contract. 

The  plaintifis'  evidence  as  to  the  reinstatement  of  the 
premises,  so  far  as  it  went  to  anything  substantial,  seemed 
to  point  principally  to  the  question  whether  what  remained 
of  the  old  walls  had  been  of  sufficient  strength  to  bear  the 
weight  of  the  new  brickwork.  The  evidence  for  the 
defendant  went  to  show  that  they  were  not  more  insecure 
than  they  were  before. 

Channell^  B.  (to  the  jury).^As  to  the  main  question, 
the  defendant  was  only  bound  to  put  the  house  substantially 
in  the  same  state  as  before  the  fire ;  and  was  not  bound  to 
pull  down  the  old  walls  and  rebuild  them  entirely  on 
account  of  any  defect  in  their  foundation.  It  was  enough 
if,  incorporating  what  remained  of  them,  the  new  walls  were 
as  secure  as  the  old  ones  were. 

With  regard  to  the  costs  of  the  former  action  it  is  for 
you  to  say  whether  the  defendant  sanctioned  the  com- 
pany's defending  it,  and  whether  their  defence  was  reason- 
able (a)« 

Verdict  for  the  defendant. 


1858. 


(a)  Pearce  v.  WiUiamt,  23  L.  J.,  Exch.  322. 
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Mich,  Term, 

In  an  action 
for  giving  into 
custody  on  a 
false  charge  of 
felony,  a  plea 
justifyiug  upon 
the  ground  of 
reasonable  sus- 
picion, held  to 
fail,  for  want  of 
proof  of  an  al- 
leged false  pre- 
tence on  the 
part  of  the 
plaintiff  for  an 
act  stated  aa 
one  of  the 
grounds  of 
suspicion. 


Guildhall,  coram  Willes,  J. 

MASTERS  V.  SCULLY. 

j^CTION  for  giving  the  plaintiff  into  custody  and  causing 
him  to  be  imprisoned  on  a  false  charge  of  felony. 

Pleas:   1.  Not  guilty. 

2.  That  a  cask  of  lead  had  been  feloniously  stolen  from 
the  premises  of  the  defendant ;  that  just  before  the  arrest 
the  defendant  was  informed  that  just  before  the  felony  the 
plaintiff  had  hired  a  truck  under  pretence  that  he  required 
it  for  the  removal  of  goods  from  S.  street;  and  that  on 
obtaining  the  truck  instead  of  taking  it  to  S.  street  he  took 
it  to  the  premises  of  the  defendant  in  another  and  opposite 
direction;  and  that  the  plaintiff  was  followed  with  the 
truck  to  the  defendant's  premises,  and  was  seen  just  before 
the  felony  standing  there  with  the  truck  in  a  suspicious, 
way  without  having  any  apparent  business  on  the  spot. 
Wherefore  the  defendant  having  good  reason  to  believe  and 
believing  the  said  information,  and  suspecting  by  reason 
of  the  premises  that  the  plaintiff  had  taken  the  truck  to 
the  defendant's  premises  for  the  purpose  of  carrying  away 
the  said  cask,  and  that  the  plaintiff  had  stolen  it,  gave  him 
into  custody,  &c. 

Montague  Chambers  and  Prentice  for  the  plaintiff. 

Ballantine,  Serjt.,  for  the  defendant. 

It  appeared  that  the  plaintiff  had  really  required  the 
truck  to  remove  his  goods,  and  had  bona  fide  hired  it  for 
that  purpose,  whereupon 

WiLLES,  J.,  said,  that  as  the  plea  appeared  to  be  bad, 
(and  certainly  was  so  without  the  allegation  as  to  the 
pretence,)  and  therefore  must  be  proved  in  toto,  and  a 
material  allegation  in  it  was  disproved — the  defence  must 
fail. 
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Ballantine,  Serjt,  thereupon  assented  to  a  1858. 

Verdict  for  the  plaintiff  (a). 

(a)  See  as  to   what  is  reason-  mranor,  that,  in  the  latter  case,  even 

able  cause  for  giving  a  person  into  a  constable  cannot  take  into  cus- 

charge  on   suspicion  of  stealing,  tody  on  suspicion  of  an  offence, 

Hogg  V.  Ward,  27  L.  J.  Ex.  463.  Griffith  v.  Coleman,  28  L.  J.,  Ex. 

And  see  as  to  the  distinction  in  this  See  also   Osbom  v.  Veitch,  ante^ 

respect  between  felony  and  misde-  p.  317. 


Mich.  Term, 


MICHAEL  V.  GAY. 
Interpleader  :  the  issue  being  between  the  claim-  An  assignment 

,      ,  .  ,  ,       of  all  a  trader's 

ant  and  execution  creditor,  whether  certain  goods  at  the  stock,  &c., 
time  they  were  seized   by  the  sheriff  were  the  property  ^nslderation 

of  the  claimant.  of  a  pretended 

debt,  and  a 

Thomas,  Serjt.,  and  Keane  for  the  plaintiff,  the  claimant  5uf^n2?id- 
H.  James  for  the  defendant.  ^edJy  coLr- 

The  Ji,  fa.  was  against  one  White,  on  a  judgment  re-  •*»^?  *"^  9^^- 
covered  against  him  for  19/.  with  intent  to 

The  case  for  the  claimant  rested  on  a  bill  of  sale  dated  tion  CTedyUors 
16th  July,  1858,  assigning  to  him  all  the  stock,  &c.,  of  l^nJ*"'?^*^^^^ 
White  then  on  the  premises,  in  consideration  of  the  sum  the  Sutute  of 
of  2001. ;  the  deed  reciting  that  the  assignor  was  indebted  against  ju'dg- 
to  the  claimant  in  150Z.,  and  that  60/.  was  then  advanced,  ^a^'the  m!.*°"' 
the  receipt  whereof  was  thereby  acknowledged.     And  the  pfi^®'*  **®*"Jf 
claimant  swore  that  the  150/.  had  been  advanced  in  various  that  sutute  to 
sums  in  the  months  of  May,  June  and  July,  1858.     But  it  ^tionris^not*" 
appeared  that  in  April  he  had  been  Kberated  from  prison  ^""**  *°  *?■ 

^^  *  *^  swer  questions 

after  taking  the  benefit  of  the  Insolvent  Act  for  the  fifth  as  to  the  true 
time  (in  addition  to  a  bankruptcy),  leaving  debts  unpaid  to  ^ansaction. 
the  amount  of  440/.,  without  any  assets.  And  no  vouchers 
were  produced  for  the  advances,  except  certain  bills,  drawn 
in  claimant*s  handwriting,  unaccepted  and  on  wrong  stamps, 
which  it  appeared  had  been  produced  at  the  time  of  the 
execution  of  the  assignment  and  handed  to  the  assignor ; 
and  which  were  now  produced  by  the  defendant — the  exe- 
cution creditor. 
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1858. 


The  judgment  debtor  White  was  called  not  by  the 
claimant  but  by  the  defendant,  and  entirelj  denied  the 
alleged  advances  prior  to  the  bill  of  sale ;  and  stated  that 
he  was  only  to  have  602.  from  the  claimant's  brother,  to  be 
repaid  by  instalments.  Being  asked  as  to  the  bills — he 
states  that  they  purported  and  were  intended  to  represent  a 
debt  of  1502.,  their  nominal  amount,  and  being  asked  certain 
other  questions  as  to  the  real  nature  and  object  of  the 
transaction. 

WiLLES,  J.,  admonished  him  that  he  was  not  bound  to 
answer :  as  he  might  thereby  criminate  himself  and  expose 
himself  to  prosecution,  under  the  statute  of  Elizabeth,  for 
conspiracy  to  defraud  his  creditors. 

The  witness  thereupon  declined  to  answer. 

WiLLES,  J.  (to  the  jury). — ^The  colourable  assignment 
of  property  for  a  pretended  debt,  as  a  trick  and  device, 
with  intent  merely  to  defeat  execution  creditors,  is  fraudu- 
lent and  void  against  such  creditors  under  the  statute  of 
Elizabeth,  and  is  not  the  less  so  merely  on  account  of  some 
small  advance  the  better  to  colour  the  transaction.  And  if 
you  believe  that  the  true  and  real  object  of  tfie  assign- 
ment was  to  defeat  creditors,  and  that  it  was  a  mere  sham, 
and  not  meant  to  have  its  professed  effect  as  between  the 
parties — you  ought  to  find  for  the  defendant 

Verdict  for  the  defendant 


Coram  Cochbum,  C.  •/". 
FITZGERALD  v.  IVESON. 
Action  for  the  price  of  timber  sold. 
Plea :  never  indebted. 

The  defence  was,  that  it  was  unsound  and  unfit  for  the 

purpose  for  which  it  was  sold, 
dee  inspects  it, 

its  unsoundneis  or  unfitness  for  the  purpose,  in  the  absence  of  boj  express  wwraokyi  ii  no 
defence  to  an  action  for  the  full  price. 


Mhh.  Term, 

Although  a 
vendor  is  in- 
formed of  the 
purpose  for 
which  a  mate- 
rial is  required, 
yet  if  the  yen- 


Fitzgerald 


IVBSON. 
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In  June  the  defendant,  having  occasion  for  some  horn-         1858. 
beam  timber  to  complete  a  contract  which  he  had  at  the 
Royal  Arsenal,  Woolwich,  went  to  the  plaintiff's  timber  v, 

yard  and  inquired  whether  he  could  supply  what  he  re- 
quired, stating  the  purpose  and  stipulating  (as  be  said)  that 
it  should  be  sound,  dry  and  of  good  quality.  The  plaintiff 
pointed  him  out  some  hornbeam  timber  stacked  in  his  yard, 
and  the  defendant  inspected  it,  and  said  it  would  do  for  his 
purpose,  and  they  then  agreed  as  to  the  price,  and  the 
plaintiff  on  the  1st  July  wrote  this  acceptance : — "  I  will 
accept  your  offer  of  72.  lOs*  per  load,  for  the  hornbeam 
plank  to  be  paid  for  by  bill  at  three  months,  whereupon  the 
defendant  the  same  day  gave  a  written  order  for  delivery." 
The  timber  was  then  delivered. 

The  bill  was  sent,  but  not  accepted,  and  on  the  15th 
July,  the  timber  was  rejected  at  the  Arsenal,  having  been 
found  unfit  for  the  service  required,  i.  e.,  for  cogwheels. 
The  defendant  did  not  accept  the  bill,  and  told  the  plaintiff 
of  the  rejection;  but  did  not  desire  the  plaintiff  to  take 
the  timber  back,  until  October,  when  he  refused  to  retake 
it  It  was  not  disputed  that  the  timber  was  of  the  kind 
called  hornbeam,  or  that  cogwheels  were  made  of  that  kind, 
but  it  was  shown  that  the  particular  timber  in  question 
was  not  fit  for  the  purpose,  and  there  was  strong  evidence 
as  to  its  unsoundness,  but  the  plaintiff  denied  any  warranty. 

CocKBURN,  C.  J.  (to  the  jury.) — Unless  there  was  a 
warranty  the  defendant  would  be  liable,  and  even  if  there 
was  a  warranty,  if  he  retained  the  timber  an  unreasonable 
time.  Therefore,  the  questions  for  us  are;  1,  was  there  a 
warranty  ?  2,  if  so,  was  the  timber  according  to  warranty  ? 
3,  was  it  retained  an  unreasonable  time  ? 

Ltish  and  Thompson  Chitty  for  the  plaintiff 

Pearce  for  the  defendant 

The  jury  found  there  was  no  warranty. 

Verdict  for  the  plaintiff. 
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1858. 


Dec.  8. 

An  order 
having  been 
obtained  by 
defendant,  in 
an  action  on  a 
policy  of  in- 
surance, for 
production  on 
oath  of  all 
policies,  pro- 
tests, &c^  in 
the  plaintiff*B 
possession, 
the  oath  of 
the  plain- 
tiff*s  wife  and 
attorney  was 
substituted  for 
that  of  the 
plaintiff,  he 
being  in  Aus- 
tralia and  the 
wife  carrying 
on  the  busi- 


At  Judges'  Clutmbers,  coram  Willes,  J.  and  Williams,  J, 

BARNETT  v.  HOOPER. 
XHIS  was  an  action  on  a  policy  of  marine  insurance,  and 
on  the  application  of  the  defendant,  Willes,  J.  had  made 
the  usual  order,  viz.,  that  the  plaintiff  should  on  oath 
produce  all  policies,  protests,  letters  and  documents  in  her 
possession  or  power,  and  that  in  the  meantime  all  proceed- 
ings be  stayed. 

The  plaintiff  had  gone  to  Australia  before  the  action,  and 
would  not  return  for  twelve  months.  His  wife  carried  on 
the  business  in  the  country,  and  had  commenced  the  action 
by  his  authority.  Before  the  order  was  obtained,  inspec- 
tion had  been  offered  by  her  to  the  defendant,  of  all  docu- 
ments in  her  possession.  Since  the  order,  a  copy  of  protest 
had  been  received  by  her.  On  an  affidavit  of  these  facts,  a 
summons  had  been  taken  out  before  Williams,  J.,  to  vary 
the  former  order  by  dispensing  with  the  oath  of  the  plain- 
tiff, and  substituting  that  of  the  plaintiff's  wife  and  at- 
torney. 

Gibbons  in  support  of  the  summons  urged,  that  unless 
the  original  order  were  so  far  varied,  the  effect  would  be  to 
stay  proceedings  for  twelve  months. 

Williams,  J.,  made  the  order  to  substitute  for  the  oath 
of  the  plaintiff  the  oath  of  the  plaintiff's  wife  and  his  at- 
torney. 

Order  as  prayed. 


Coram  Martin,  B. 

Mich.  Term.  HORNER  V.  SPENCER  AND  ANOTHER. 

On  defendants*  J^HIS  was  a  summons  to  set  aside  a  suggestion  entered 

insolvency,  ap-  ^  ^  ®® 

plication  to  en-  by  the  defendants,  and  judgment  signed  thereon  under  the 
fbrplaintirs  Common  Law  Procedure  Act,  1852,  for  the  plaintiff  not 
SX^:f  .t  Foceeding  to  trial 

Common  Law 

Procedure  Act,  1852,  s.  101,  must  be  made  within  the  twenty  days. 


Horner 
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Notice  of  trial  had  been  given  for  the  Summer  Assizes        1858. 
at  Liverpool^  1857,  but  the  notice  was  countermanded. 
In  January,    1858,   defendants  became   insolvent      The  v. 

plaintiff  knew  of  this,  and  no  notice  of  trial  was  given  and  Another, 
for  the  Spring  Assizes,  1858.  In  consequence  of  this,  the 
defendants  gave  the  twenty  days'  notice  under  the  provision 
in  the  act  above  referred  to  (a),  and,  as  the  plaintiff  failed  to 
proceed  to  trial,  entered  the  suggestion  and  signed  judg- 
ment The  present  summons  was  to  set  it  aside,  and 
extend  the  time  for  proceeding  to  trial. 

Brett  for  the  plaintiff,  cited  Morgan  v.  Jones  (J). 

Jacobs  showed  cause,  cited  Levy  v.  Moylan  (c),  and  con- 
tended, that  the  application  to  extend  the  time  ought  to 
have  been  made  within  the  twenty  days. 

MartiNi  B.,  so  ruled  (after  taking  time  to  consider),  and 
dismissed  the  summons. 

(a)  Farthing  v.  Castle,  22  L.  J.,  (b)  8  Exch.  128. 

Q.  B.  167.  (c)  IOC.  B.  657. 


Coram  Martin,  B. 

THE  METROPOLITAN  SALOON  OMNIBUS 

COMPANY  V.  HAWKINS,  2).c.  2. 

X  H  E  defendant  applied  for  an  order  to  inspect  the  minute  in  an  action  of 
book,  day  book,  cash  book,  ledger  and  all  other  books  re-  iV^jLTificaHon, 
lating  to  the  business  and  affairs  of  the  company  in  their  *°'P^'?°".f!f 
possession  at  their  office  in  Cheapside,  under  the  provisions  books  allowed 
of  the  1 4  &  1 5  Vict.  c.  99,  s.  6.  '^^^'^  **'^*'"*^" 

It  was  objected  that  the  order  could  not  be  granted  in  the 
case  of  an  action  for  libel  and  slander,  being  mere  personal 
torts. 

The  declaration  contained  three  counts  (the  first  for  libel, 
the  two  last  for  slander),  imputing  insolvency,  mismanage- 
ment, and  an  improper  and  dishonest  carrying  on  of  the 
affairs  of  the  company. 

VOL.  I.  F  F  F.F. 
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1858. 
The  Metro- 

POLITAN 

Saloon 
Omnibus 
Company 

«. 
Hawkins. 


The  defendant  had  pleaded  not  guilty ;  that  the  defendant 
was  a  shareholder;  and  three  distinct  pleas  of  justification. 

The  plaintiffs  had  demurred  to  the  second  plea,  and 
joined  issue  upon  the  rest 

Martin,  B.,  adjourned  the  summons,  expressing  great 
doubt  whether  he  had  authority  to  make  the  order. 

On  Friday  the  3rd  December,  1858,  the  case  was  argued 
by  Counsel  before  Martin,  B.,  in  the  Judge's  private  room 
at  Westminster, 

Stammers,  for  defendant,  in  support  of  it. 

In  Hill  V.  Philp{a),  Martin,  B.,  at  Chambers  made  an 
order  for  inspection,  which  was  afterwards  confirmed  by  the 
Court  of  Exchequer;  the  action  being  against  the  keeper  of 
a  lunatic  asylum  for  improper  treatment  of  the  plaintifil 
So  in  Wilmot  v.  Maccabeifi),  Vice-Chancellor  Shadwell 
said,  "  In  Shackell  v.  Macaulay  (c),  the  defendant  had 
brought  an  action  for  a  libel  against  the  plaintiff,  and  the 
plaintiff  filed  a  bill  for  a  discovery,  and  for  commissions  to 
examine  witnesses  abroad  in  aid  of  his  defence  to  the  action, 
which  were  resisted  by  Mr.  Macaulay  on  account  of  the 
special  nature  of  the  libel ;  but  Lord  Eldon,  C,  and  the 
House  of  Lords  on  appeal,  decided  that  where  a  person 
brings  an  action  for  a  libel,  it  follows  as  commensurate  with 
the  right  to  bring  the  action  that  the  party  who  complains 
is  bound  to  give  the  discovery  which  the  defendant  at  law 
claims  to  have  by  his  bill.*' 

Edwards  argued  contra. 

Martin,  B.,  said  that  the  case  in  Bligh  was  in  point, 
and  made  the  order,  adding,  that  he  had  consulted  several 
of  the  Judges  upon  the  subject,  who  all  thought  that  the 
defendant  was  entitled  to  the  order  {d). 


(fl)  7  Ex.  232. 
(6)  4  Sim.  261. 
(r)  1  Bligh,  96. 


{d)  Et  vide  ColliM  v.  YoUt,  26 
L.  J.,  Ex.  150. 
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Coram  Bramwelly  JB,  n^k>^ 

WABEY  V.  WENSLEY. 

XHIS  was  a  summons  under  the  Common  Law  Procedure  On  a  summons 
Act,  sect.  129i  for  leave  to  enter  a  suggestion  upon  the  roll,  emer*a  suj?-. 

to  the  effect  that  it  manifestly  appeared  that  the  plaintiff  ?e«tion  on  a 

•'     *  *^    ^  ^     ^  jud/ment  reco- 

was  entitled  to  have  execution  of  the  judgment,  and  to  issue  vered  fourteen 

^1  /  V  years  before, 

execution  thereon  (a).  the  defendant 

There  was  an  affidavit  by  the  plaintiff  to  the  effect  that  ^^fl^^^f""^ 

in  1844  he  had  sued  the  defendant  for  24Z.  for  meat  supplied  and  the  trans- 

1  •  m-  •     T^  1  .  «         1  •    :i  action  out  of 

to  him  at  1  iverton  m  Devonshire ;  that  the  case  was  tried  which  the 

in  that  county  before  the  sheriff;  that  it  was  undefended ;  ^^^fxh^^^^^ 

and  that  the  plaintiff  recovered  judgment.  Jfj^K®  J"* 

The  defendant  made  an  affidavit,  denying  that  he  had  to  answer  the 

resided  at  Tiverton  at  the  period  alleged;    that  he  had  ultimately 

any  transactions  with  the  plaintiff;  or  that  he  had  been  ^^ak" an '°rder 

served  in  the  action ;  stating  that  it  was  his  father  Thomas  and  left  the 

Wensley,  the  elder,  who  had  been  sued.  remedy  by 

action. 

Bramwell,  B. — It  is  impossible  to  say,  on  this  conflict 

of  affidavits,  that  it  "  manifestly  appears"  that  the  plaintiff 

is  entitled  to  have  execution  on  the  judgment  against  the 

present  defendant     Therefore 

No  order  (&). 

(a)  See  Finlason*s  Common  Law  (h)  See  the  report  of  the  same 

Procedure  Acts,  p.  227.  case  at  'NUi  Prius,  infra. 


Sittings  at  Westminster^  coram  Lord  Campbell,  C.  J, 

WABEY  t;.  WENSLEY.  ^»^^- 

Hilary  Term, 

Action  on  a  judgment  recovered   in   1844,  for  24/.  When  the 

against    the    defendant,   sued    as    Thomas    Wensley   the  defendant  is 

younger.     Averment  of  identity  of  the  defendant  (a).  summtn^to"  * 

Plea:  denying  the  averment  of  identity.    Issue  thereon,  revive  a  judg- 

•'      ^  ''  ment  under  the 

(fl)  There  had  been  a  summons      for  an  order  to  revive  the  judgment  procedure  Act 
at  Chambers,  coram  Brumtoell,  B.,      under  the  Common  Law  Procedure   18-52,  ss.  129, 

130,  the  plain- 
tiff's  remedy  is  an  action  on  the  judgment,  and  the  proper  course  for  the  defendant  is  to 
deny  the  averment  of  identity. 

F  F  2 
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1859.  Pearce  for  the  plaintiff.     He  cited  Finl.  C.  L.  P.  Acts, 

p.  228. 

Haywood  for  the  defendant. 

The  process  server,  who  had  served  the  defendant  in  the 
first  action  and  in  the  present,  was  called  and  swore  to 
identity.     Thereupon, 

Lord  Campbell,  C.  J.,  called  upon  the  defendant,  and 
he  not  appearing  as  a  witness,  his  Lordship  directed  a 
verdict  for  the  plaintiff. 

Pearce  claimed  interest,  and  it  was  allowed. 

Verdict  for  the  plaintiff  for  38/. 

Act,  1852,  sect.  130,  but  the  de-  titled  to  recover  on  the  jadgment, 
fendant  made  affidavits  denying  his  and  that  therefore  the  plaintiff  must 
identity:  whereupon  the  learned  be  left  to  his  remedy  by  action  on  the 
Baron  was  of  opinion  that  it  could  judgment  Vide  Finlason's  Corn- 
not  be  said  that  it  manifestly  ap-  mon  Law  Procedure  Acts,  p.  226, 
peered  that  the  plaintiff  was  en*  note  (K) 


^,     ^  COLLINS  V.  THOMAS  and  another. 

JtMary  I  em,  —^- 

A  person  XRESPASS.     The  declaration  alleged  that  the  defend- 

sewloil  tiaeto'  ^nts  assaulted,  beat  and  wounded,  the  plaintiff,  and  violently 

Swidulent?"'  dragged  her  about.     Second  count :  for  giving  the  plaintiff 

pretending  to  into  the  custodv  of  a  policeman,  and  causing  her  to  be  im- 

have  such  title,  . 

and  so  allowed  prisoned. 

o?Ae'^'"'  Pleas:-1.  Not  guilty. 

owner  to  enter,  g  ^^q  the  first  count).  That  Thomas  was  possessed  of  a 

thereby  acquire  dwelling-house ;  that  the  plaintiff  was  unlawfully  in  it,  and 

maybe  forcibly  ^^^  force  and  arms  making  a  great  disturbance,  whereupon 

expelled  by  him  ^jjg  other  defendant,  as  the  servant  of  Thomas,  requested 

on  discoveiy  '                                                          '       ^ 

of  the  fraud ;  her  to  withdraw,  which  she  refused,  whereupon  he  expelled 

a  case  assaults  her ;  and  because  she  resisted  violently,  a  little  beat  and 

JTcorqtnt.  wounded  her  (a). 

the  question 

for  the  jury  (fl)  PiggoU  v.  Kemp,  1  C.  &  M.  197  ;  Kingsburi/  v.  ColUnt,  4  B.  202. 

will  be,  whether 

there  has  been  an  excess  of  violence.    A  subsequent  attempt  by  force  to  re-enter  and  so 

causing  an  affiray,  held  an  indictable  offence,  for  which  the  party  might  be  given  in  charge. 


SITTINGS,  22  VICT. 


417 


3  (to  the  second  count,  except  as  to  beating).  That  the  1859. 
defendant  Thomas  was  possessed  of  a  dwelling-house  ;  and 
that  the  plaintiff  with  force  and  arms,  and  a  strong  hand  (i), 
attempted  to  break  into  and  enter  the  same,  and  did  break  and  A*nother. 
the  windows,  &c. ;  wherefore  the  defendants  to  preserve  the 
peace  called  in  a  police  officer  who  then  had  view  of  the 
said  breach  of  the  peace,  and  to  prevent  any /ttr/A«r  breach 
of  the  peace,  the  plaintiff  still  persisting,  &c.,  the  defendant 
gave  her  into  charge,  &c.  (c). 

Issue  joined  on  the  pleas ;  and  also  as  to  the  threat  or 
new  assignment,  to  which  not  guilty  only  was  pleaded. 

Ribton  for  the  plaintiff. 

Ballantine,  Serj.,  and  Talfourd  Salter  for  the  defendants. 

It  appeared  that  the  &ther  of  the  defendant  Thomas  was 
formerly  the  owner  of  a  house^  No.  109,  Cornwall  Rqad, 
Lambeth,  and  he  mortgaged  it  to  a  gentleman  at  Gravesend, 
and  the  latter,  being  unable  to  obtain  either  his  principal 
or  interest,  exercised  his  rights  as  mortgagee,  and  the  house 
in  question,  with  some  others,  was  sold  at  the  Auction  Mart^ 
and  purchased  by  Mr.  Thomas  in  the  year  1851.  He 
remained  in  quiet  possession  of  the  property,  and  received 
the  rents  down  to  the  month  of  October  last;  and  in  order 
to  show  that  the  defendant  really  had  no  title  whatever  to 
the  property,  a  receipt  signed  by  her  was  put  in,  by  which 
slie  acknowledged  to  have  received  the  sum  of  14/.  from 
the  mortgagee  in  payment  for  fixtures,  and  in  full  satis* 
faction  of  all  claims  she  had  upon  the  property.  After 
Thomas  had  bought  the  premises  he  let  to  A.  till  Michael- 
mas 1858. 

On  the  ^th  September  last  M'Grath  (the  co-defendant) 
took  the  house,  but  was  induced  by  the  plaintiff  (she  having 
already  received  a  sum  in  satisfaction)  to  let  her  in  pos- 
session, and  she  promised  to  become  his  tenant  of  a  part 


(6)  Newton  v.  UarUmd,  1   M. 
it  G.  644. 


(r)  Timothy  v.  Simpton,  1  C. 
M.  &  R.  757. 


418 


CASES  AT  THE 


1859. 


Collins 

Thomas 
and  Another. 


of  it,  paying  a  weekly  rent ;  but  in  truth  she  sought  to  ob- 
tain possession  of  the  whole  house. 

On  the  27th  October,  however,  he  gave  Thomas  the  key, 
finding  he  was  the  owner,  and  agreed  to  keep  possession 
for  him. 

On  the  30th  October,  the  defendant  Thomas  came  and 
tried  to  expel  the  plaintiff,  but  she  barricaded  herself  in. 
On  the  4th  November  the  defendants  got  in  and  expelled 
her;  and  next  day  she  tried  again  to  enter  through  the 
windows  (which  she  broke  for  the  purpose),  and  was  resisted 
by  the  defendants  and  given  in  charge  by  them. 

It  appeared  that  considerable  violence  had  been  used,  but 
that  the  defendant  Thomas  liad  directed  that  she  should  be 
put  out  gently,  and  that  she  had  resisted  very  violently. 

Lord  Campbell,  C.  J.  (to  the  jury). — If  you  think  either 
that  the  plaintiff  was  lawfully  in  possession,  or  that  more 
violence  was  used  than  necessary  to  expel  her,  she  is  en- 
titled to  a  verdict 

1.  Was  she  lawfully  in  possession  ?  Had  she  any  right 
to  maintain  the  possession  of  the  house  ?  She  did  not  be- 
come tenant  to  M'Grath,  but  contrived  to  get  possession 
against  the  title  of  the  landlord.  That  was  a  fraudulent 
and  wrongful  act  if  she  knew  that  the  house  belonged  to 
Thomas  (a). 

He  asked  her  to  withdraw  and  she  refused*  Did  she 
fraudulently  prevail  with  M'Grath  to  let  her  in,  knowing 
that  she  had  no  right  ?  If  so,  then  she  had  not  between 
the  29th  September  and  the  4th  November  obtained  a  pos- 
sessory title.  And  if  M*Grath  was  put  in  as  servant  of 
Thomas,  then  she  was  lawfully  removed. 

2.  Was  there  any  excess  of  violence  in  expelling  her  ? 
That  is  for  you  to  consider. 

Verdict  for  the  defendants  (fr). 
(a)  And  a  mere  wrongful  act  (6)  The  plaintiff  was  indicted  at 

does  not  confer  a  possessory  title,      (he  next  sessions  of  the  Central 
Broum  V.  Daujson,  12  A.  &  E.  624;      Criminal  Court  for  a  forcible  entry 
Harvfy  V.  Bridges,  14  M.  &  W.      and  was  convicted. 
442. 
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1859. 


DICKSON  V.  THE  EARL  OF  WILTON.  ^..^^  ^^ 

lilBEL.     The  declaration  set  forth  the  following  letter  Letters  from 

°  the  command- 

from  the  defendant: —  ing  officer  of  a 

"  To  Field  Marshal  Viscount  Combermere.  immediate 

"  Dated  May  26th,  1858.      Sifi  cb*:^'.. 
"My  Lord, — With  reference  to  your  lordship's  letter  against  the 
/..  n  11*^1.       colonel  in 

of  the  1st  insty  I  beg  to  inform. your  lordship,  for  the  m-  command;  and 

formation  of  the  Secretary  of  State  for  War,  why  I  consider  tuh^a^member 

that  Lieutenant-Colonel  Dickson's  conduct  has  rendered  it  of  parliament 

as  to  a  ques- 

imperative  on  me,  as  colonel  commanding  the  regiment,  to  tion  to  be  put 

suggest  his  immediate  removal  from  it.  of  Commons 

•'  First,  on  the  13th  of  August,  1855,  the  regiment,  under  j^^^^^^^l^^^^ 

the  command  of  Lieutenant-Colonel  Dickson,  marched  to  the  colonel  on 

Cremorne  Gardens  to  assist  in  the  sham  attack  on  Sebas-  held,  communi- 

topol,  at  which  some  of  the  men  of  the  regiment  were  in-  a*pri"ileged^)c" 

jured,  as  well  as  some  arms,  clothing  and  accoutrements  c?«ion-    But 
"  '  o  circumstances 

destroyed  or  lost.  showing  that 

"  On  the  23rd  of  October,  1855  (as  will  be  seen  by  the  writtenloot''  ^ 
letter  enclosed,  marked 'A'),  Lieutenant-Colonel  Dickson  ^^dut'Tut 
received  from  the  committee  of  the  Wellington  College  from  personal 

^- ,      -  ,  -111  I  resentment  on 

791.    for  compensation  awarded    to   the  men   who   were  account  of 
injured  on  that  occasion,  and  40/.  I2s.  for  arms,  accoutre-  and^JhTfthr* 
ments  and  clothing,  &c.,  lost  or  damaged,  of  the  men  of  object  of  the 

,  conversation 

the  regiment.  was  to  pre- 

"  It  has  lately  come  to  my  knowledge  that  the  sum  of  plaintiff— 
211.  2s.  llrf.,  out  of  the  40/.  I2s.  for  paying  the  damage  as  ^y^J,^*'^'^"^,^'^, 
stated  above,  although  nearly  two  and  a  half  years  have  resentment— 

1  1      ^.,1  .  .  J  held,  evidence 

elapsed,  still  remams  unpaid.  of  actual 

"  The  quartermaster  of  the  regiment  is  held  personally  nw^ice,  taking 

^   ^  o  .  away  the  pri- 

responsible  by  the  tradesmen  for  the  amount  (as  will  be  vilege. 
seen  by  the  letter  marked  *  B'),  he  having  ordered  those 
things   by  direction  of  Lieutenant-Colonel    Dickson,   his 
commanding  officer,  and  the  repeated  applications  of  the 
quartermaster  to  Lieutenant-Colonel  Dickson  for  the  above 
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1859.        amount  have  not  been  complied  with  (as  will  be  seen  by 
^^^^'^^      the  letter  marked  '  C),  Colonel  Dickson  still  retaining  the 
V.  21L.  28.  lid,  in  his  possession. 

Til  A     T?  A  V  Y      £W 

Wilton.  "  ^«  Lieutenant-Colonel  Dickson,  while  in  command  of 

the  regiment,  in  total  disregard  of  the  rules,  customs  and  re- 
gulations of  the  service,  would  not  allow  any  mess  meetings 
of  accounts  (there  was  one  mess  meeting,  but  no  accounts 
were  gone  into),  although  applications  for  the  same  were 
repeatedly  made  to  him  by  the  officers  of  the  regiment, 
both  at  Woolwich  and  during  the  fortnight  it  was  at  head 
quarters  prior  to  disembodiment,  thereby  causing  the  officers 
to  separate  in  total  ignorance  of  the  state  of  the  regimental 
'  funds,  its  liabilities  and  assets,  and  preventing  the  mess 
debts  being  properly  discharged. 

"  3.  In  consequence  of  such  neglect  on  the  part  of  Lieu- 
tenant-Colonel Dickson,  I  ordered  a  board  of  officers  (a  copy 
of  the  proceedings  is  inclosed,  marked  'B*)*  composed  of  the 
major  and  the  two  senior  captains  of  regiments,  to  inquire 
and  examine  into  the  mess  accounts,  by  which  it  appears 
that  between  the  period  of  the  embodiment  of  the  regiment 
in  March,  1855,  and  the  formation  of  the  mess  in  October 
of  the  same  year,  there  was  misapplication  of  the  funds  of 
the  regiment,  amounting  to  152L  I8s,  4}^.,  the  principal 
items  of  which  are  for  entertainments,  the  last  of  which 
ought  to  have  been  defrayed  by  the  officers  of  the  regiment, 
which  consequently  caused  a  diminution  of  assets  to  that 
amount,  and  since  that  period,  namely,  October,  1855,  the 
afiairs  of  the  mess,  as  appears  by  paragraph  4,  were  con- 
ducted by  the  president  of  the  mess  committee,  acting 
under  the  sole  directioh  of  Lieutenant-Colonel  Dickson,  by 
whom,  contrary  to  the  usages  of  the  service,  large  orders 
were  given  for  plate  and  utensils  without  the  consent  of  the 
officers  being  obtained  at  a  mess  meeting,  or  any  steps 
being  taken  to  ascertain  the  state  of  the  funds. 

"  Subsequently  to  the  disembodiment  of  the  regiment, 
as   appears    from    the    proceedings    before    referred    to, 


SITTINGS,  22  VICT.  421 

Lieutenant-Colonel   Dickson  had  in  his  own  possession        1859. 

132/.  5s.  11  Jrf.,  although  at  the  time  there  were  outstanding      Dickson 

bills,  and  frequent  applications  to  him  (the  plaintiff)  from  ». 

1  1  .1      1         I  1.  ..       .11    V       The  Earl  of 

tradespeople,  while  by  the  same  proceedmgs  it  will   be      wilton. 

seen  that  the  132/.  5s.  Hid.  was  the  balance  of  a  larger 
sum  held  by  Lieutenant^Colonel  Dickson,  which  was  re- 
duced to  that  amount  after  the  board  was  ordered,  and  out 
of  the  132/.  5s.  ll}c/.,  giving  Lieutenant-Colonel  Dickson 
credit  of  sums  subsequently  paid  by  him,  he  thereby  is 
at  the  present  time  indebted  to  the  mess  fund  between 
20/.  and  30/. 

''  Lieutenant-Colonel  Dickson,  after  the  regiment  was 
disembodied,  applied  to  the  mess  presidents  for  their 
vouchers  and  cash  balances  which  they  had  retained  until 
these  accounts  should  be  examined  by  an  authorized  com- 
mittee ;  and  on  one  of  them,  Captain  Dixon,  declining  to 
accede  to  his  unauthorized  request,  Lieutenant-Colonel 
Dickson  not  only  insulted  him  personally  in  violent  lan- 
guage, but  accused  him  to  me  of  improper  conduct  and 
malversation  in  his  accounts,  though  (as  will  be  seen  in 
paragraph  6)  they  were  found  perfectly  correct. 

"  Beyond  these  statements  respecting  Lieutenant-Colonel 
Dickson's  conduct  in  money  matters,  &c.,  of  the  regiment, 
which  I  consider  to  be  most  serious  and  alone  sufficient  to 
withdraw  from  him  (thereby  meaning  the  plaintiff)  my 
entire  confidence,  and  that  of  the  other  officers  of  the 
regiment,  I  consider  his  continued  intimation  to  them  while 
embodied  of  his  employment  of  a  spy  in  the  regiment  to 
report  to  him  the  officers*  private  conversations  and  actions 
as  unbecoming  the  character  of  an  officer  and  gentleman, 
and  his  statements  to  him  (thereby  meaning  the  plaintiff) 
had  a  way  of  getting  rid  of  any  officer  quite  sufficient  to 
destroy  all  mutual  confidence  and  good  feeling  in  the  re- 
giment, and  I  feel  that  I  should  be  failing  in  my  duty  as 
colonel  of  the  regiment  and  as  well  as  for  the  credit  of 
the  corps,  if  I  did  not  recommend  to  your  lordship  his 


422 


CASES  AT  THE 


1859. 


Dickson 
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(thereby  meaning  the  plaintiff's)  immediate  removal  from 
the  service." 

The  second  count  set  forth  another  letter,  also  from  the 
defendant  to  Lord  Combermere,  dated  July  24th,  1858. 

''  Since  my  accusation  against  Lieutenant-Colonel  Dick- 
son appearing  publicly  in  the  papers,  I  have  received  in- 
formation from  the  staff  sergeants  of  the  regiment,  and 
likewise  from  the  regimental  agents,  that  Lieutenant- 
Colonel  Dickson  drew  from  the  latter,  in  August,  1855, 
the  sum  of  25/.,  which  amount  was  given  by  myself  and 
Colonel  North  for  the  sergeants*  mess,  but  which  will  be 
seen,  by  certificate  enclosed,  has  never  been  received  by 
the  above-mentioned  sergeants.  I  have,  therefore,  to  re- 
quest that  your  lordship  will  forward  this  to  the  Secretary 
of  State  for  War  for  his  approval  and  sanction,  that  it  may 
be  appended  to  my  former  accusations  and  laid  before  the 
Court" 

The  third  count  was  on  words  spoken  to  Mr.  Duncombe, 
it  being  alleged,  that  defendant  said,  '^  independent  of  Dick- 
son's having  received  and  retained  regimental  funds,  I  had 
to  pay  580/.  for  the  kit.  I  have  been  sued  for  it,  and  had 
to  pay  it.  Then  comes  the  worst  of  all :  that  I  have  been 
sued  at  the  instigation  of  Colonel  Dickson ;  and  if  I  wanted 
to  take  out  the  regiment  to-morrow,  not  two  officers  would 
go  out  with  me  under  Colonel  Dickson." 

The  defendant  pleaded, 

1.  Not  guilty. 

2.  That  the  alleged  slanders  were  respectively  true  in 
substance  and  fact. 

Edwin  James,  Hawkins  and  Coleridge  for  the  plaintiff. 

Sir  F.  Kelly,  A.-G.,  Collier  and  West,  for  the  de- 
fendant. 

The  plaintiff,  in  1856,  was  lieutenant-colonel  of  the 
Tower    Hamlets    Militia,   of   which   the    defendant  was 
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colonel.     Mess  meetings  to  audit  the  accounts  had   not        1859. 
been  held.     In  May,  1857,  senior  officers  were  appointed 
as  a  board,  and  inquired  into  the  state  of  the  regimental  v. 

fund.  The  plaintiff  went  carefully  through  the  accounts,  Wilton. 
appeared  before  them,  and  made  a  statement  of  the  receipts 
and  disbursements,  producing  his  vouchers,  and  prepared 
an  account,  which  was  handed  to  Lord  Wilton.  But  when 
the  report  was  made,  Lord  Wilton  did  not  act  upon  it,  and 
did  nothing  till  the  month  of  March,  1858 ;  and  even  then 
he  did  not  seem  inclined  to  take  any  steps  until  he  was 
urged  to  do  it  by  one  who,  it  was  suggested,  was  an  enemy 
of  Colonel  Dickson.  The  sum  of  580/.  was  due  for  articles 
supplied  to  the  regimental  mess,  and  the  plaintiff  was  sued 
for  that  sum  on  the  27th  April,  1858.  Immediately  after- 
wards, a  similar  action  was  brought  against  the  defendant, 
who  subsequently  settled  it  by  payment.  On  the  18th 
March,  the  plaintiff  had  been  called  upon  by  Lord  Com- 
bermere,  to  explain  certain  charges  in  reference  to  mess 
accounts.  And  again  on  the  .SOth  April,  when  it  appeared 
that  complaints  had  been  made  by  Lord  Wilton  as  to  his 
having  been  sued ;  and  Lord  Combermere  called  upon  the 
the  plaintiff  to  resign,  which  he  refused  to  do.  The  letter 
of  the  26th  May  (the  first  mentioned)  was  then  written  by  one' 
P.  the  adjutant  and  adopted  by  the  defendant.  In  June, 
1858,  Lord  Combermere  wrote  to  the  Secretary  at  War 
a  letter  containing  a  recommendation  for  the  removal  of 
Colonel  Dickson  from  the  service,  upon  the  charges  em- 
bodying those  which  had  been  rendered  by  the  defendant, 
and  concluding  thus:  — 

"  I  beg  to  forward  the  various  documents  corroborative 
of  the  above  charges,  which  I  have  most  carefully  perused, 
and  which  fully  prove  the  total  unfitness  of  Colonel  Dick- 
son for  the  command,  &c." 

The  answer  of  the  Secretary  at  War  was  also  put  in,  to 
the  effect  that,  after  "  due  consideration  of  his  lordship's 
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recommendation,  together  with  the  several  statements  which 
accompanied  it,  the  Secretary  felt  it  his  duty  to  call  upon 
the  Colonel  to  resign,  and  that,  unless  he  did  so,  there  was 
no  alternative  but  to  submit  to  her  Majesty  that  he  be  im- 
mediately removed  from  the  regiment." 

In  July  Colonel  Dickson  was  called  upon  by  the  War 
Office  to  resign,  and  again  reAised.  In  August  an  inquiry 
took  place,  and  in  December  the  plaintiff  was  displaced 
from  the  command  of  his  regiment.  He  never  saw  the  de- 
fendant's letter  to  Lord  Combermere  until  it  was  produced 
before  the  Board  of  Enquiry. 

In  July,  Mr.  Duncombe,  a  mutual  friend  of  the  parties, 
put  a  notice  on  the  papers  of  the  House  of  Commons,  to  ask 
a  question  on  the  subject,  and  the  defendant  called  upon 
him  to  explain  the  matter  before  the  day  on  which  the 
question  was  to  be  asked,  and  then  occurred  the  conversa- 
tion, in  the  course  of  which  the  words  laid  in  the  third 
count  were  spoken. 

With  regard  to  the  proof  of  the  written  libels,  the  clerk 
of  the  peace  of  the  Tower  Hamlets,  identified  the  letter 
sent  by  Lord  Wilton  to  Lord  Combermere,  of  the  26th  of 
May,  1858,  but  stated  that  the  documents  referred  to  in  the 
letter  did  not  accompany  it 

A  clerk  from  the  War  Office  was  called  to  produce 
the  letter ;  but  submitted  on  behalf  of  the  Secretary  at 
War,  whether  the  proceedings  ought  to  be  produced. 

Lord  Campbell,  C.  J. — You  must  produce  the  letter. 

The  witness  then  produced  the  libel  of  the  24th  of  May, 
1858,  with  some  documents  attached. 

James  objected  to  the  documents  being  admitted,  as 
they  did  not  accompany  the  letter,  nor  were  referred  to 
in  it. 

The  Attorney^ General  said  a  report  of  a  board  was 
sent  with  the  letter,  or  soon  afVen 
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The  witness  said  he  received  the  leter  of  the  24th  of        1869. 

May  on  the  26th.     I  received  nothing  with  the  letter.  dicmom 

Lord  Combermere  enclosed  Lord  Wilton's  letter  to  the  «. 

„_      ^—  .,  .-,  The  Earl  or 

War  Office,  with  a  certificate.  Wilton. 

Lord  Campbell,  C.  J. — The  letters  may  be  read  on 
proof  of  Lord  Wilton's  handwriting. 

The  libel  was  read,  and  also  the  documents  referred  to 
in  it. 

Lord  Campbell,  C.  J.  (to  the  jury).— -The  documents 
which  are  referred  to  in  the  libel  are  not  evidence  of  the 
faclBy  but  only  that  such  a  report  was  made. 

At  the  close  of  the  plaintiff's  case^ 
Sir  F.  Kelly i  A.-G.,  objected,  that  all  the  communications 
were  privileged. 

Lord  Campbell,  C.  J. — ^They  were  so  (a):  but  there  is 
evidence  for  the  jury  of  express  malice  (b). 

Evidence  was  gone  into  to  disprove  malice,  and  to 
sustain  the  plea  of  justification. 

Lord  Campbell,  C.  J.  (to  the  jury). — The  action  is 
brought  upon  two  alleged  libels,  of  the  26th  of  May  and 
24th  of  July,  1858,  and  also  for  verbal  slander.  To  the 
whole  of  this  declaration  the  defendant  has  pleaded  the 
general  issue  of  ^*  not  guilty ;"  not  denying,  as  I  understand 
it,  that  he  wrote  the  letters,  or  that  he  spoke  the  words,  but 
claiming  a  privilege  for  the  communications  which  he  made. 
He  has  also  pleaded,  secondly,  that  what  he  wrote  and  spoke 
is  true  in  mafter  of  fact.  You  will  do  well  to  keep  these 
questions  separate  in  your  minds. 

The  first  question  is,  whether  these  were  what  the  law 
calls  privileged  communications;  for,  if  so,  the  defendant 
is  not  called  upon  to  prove  their  truth,  provided  they  were 
made  in  good  faith.  The  law  most  reasonably  says  that 
what  is  written  or  spoken  in  the  course  of  business,  or  in  a 

{a)  Fuirman  v.  Jimes,  5  B.  &  A.  642. 
(6)  Blagg  ▼.  Sturt,  10  Q.  B.  899. 
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1859.  matter  of  serious  interest,  where  a  person  has  a  duty  to 
perform  or  an  interest  to  consult,  and  addresses  a  person 
V.  who  has  a  like  interest  and  a  relative  duty  to  perform,  the 

Wilton.  Communication  is  privileged.  In  the  year  1855  there  was 
a  case  in  this  Court,  Harrison  v.  Bush  (a),  in  which  the 
law  on  this  subject  was  most  properly  laid  down,  as 
follows : — 

"  A  communication  made  bond  fide  upon  any  subject- 
matter  in  which  the  party  communicating  has  an  interest, 
or  in  reference  to  which  he  has  a  duty,  is  privileged,  if 
made  to  a  person  having  a*  corresponding  interest  or  duty, 
although  it  contain  criminatory  matter,  which,  without  this 
privilege,  would  be  slanderous  and  actionable." 

Whether  or  not  the  occasion  gives  that  privilege  is  a 
question  of  law  for  the  Judge ;  but  whether  the  party  has 
fairly  and  properly  conducted  himself  in  the  exercise  of  it 
is  a  question  for  the  jury.  I,  therefore,  as  the  Judge,  tell 
you  that,  in  point  of  law,  all  the  communications  to  Lord 
Combermere,  to  the  War  Office  and  to  Mr.  Duncombe 
were  privileged  ;  but  whether  that  privilege  has  been 
abused  is  for  the  jury.  If  it  has  been  abused,  the  privilege 
is  gone ;  but  if  the  communications  were  made  bond  fide, 
and  in  the  discharge  of  duty  merely,  they  are  privileged. 

The  defendant  was  colonel  of  the  regiment,  and  Lord 
Combermere  was  his  immediate  superior ;  and  if  there  was 
any  misconduct  which  ought  to  be  communicated  to  a 
superior  officer,  he  did  no  more  than  his  duty  in  com- 
municating it.  This  will  apply  to  both  the^papers  of  the 
26th  of  May  and  the  24th  of  July.  It  appeared  that 
the  letter  of  the  26th  of  May  was  not  written  by  Lord 
Wilton,  but  by  Captain  P.,  and  adopted  by  Lord  Wilton, 
who  thus  became  answerable  for  it.  Still  if  the  letter  was 
sincerely  adopted  by  him,  and  if  he  was  doing  no  more 
than  his  duty,  he  was  protected.  Mr.  James  makes  a  dis- 
tinction between  these  cases  and  that  of  the  slander  uttered 
to  Mr.  Duncombe ;  but  my  direction  to  you  is,  that  if  on 
(a)  5  £  &  B.  349. 
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that  occasion  Lord  Wilton  acted  from  a  sense  of  duty        1859. 
merely,  he  would  be  privileged  in  what  he  said.     He  had      d,ck8on 

heard  from  General  Peel  that  Mr.  Duncombe  wished  to  ». 

,.  -11111         11  •  i^j.^1.      Tl>«  Earl  op 

see  him,  and  he  had  heard  that  a  question  was  about  to  be      Wilton. 

put  in  the  House  of  Commons  on  a  matter  of  interest;  and 
if  he  went  to  Mr.  Duncombe  to  communicate  that  which  he 
believed  to  be  true,  to  enable  Mr.  Duncombe  to  do  his 
duty  as  a  member  of  the  House  of  Commons,  my  opinion 
is  that  that  is  a  privileged  communication.  But  if  he 
abused  that  privilege,  and  from  any  motive  other  than  a 
sense  of  duty,  or  from  what  the  law  calls  "malice,"  made 
a  charge,  and  said  what  could  not  be  justified  in  point  of 
truth,  and  his  object  was  to  prevent  Mr.  Duncombe  from 
bringing  those  proceedings  before  the  House  of  Commons, 
and  so  preventing  justice  from  being  done,  then  the  pri- 
vilege is  gone.  It  lies  on  the  party  who  would  deprive  the 
other  party  of  his  privilege  to  show  what  the  law  calls 
"  malice."  But  by  that  term  is  meant,  not  only  spite,  fo*r 
any  indirect  motive,  other  than  a  sense  of  duty,  is  what  the 
law  calls  "  malice.**  You  will  say  whether  the  defendant 
acted  from  a  sense  of  duty,  and  bona  fide,  or  from  a  feeling 
of  irritation,  and  whether,  acting  at  the  suggestions  of 
others,  he  went  beyond  the  law. 

Mr.  James  has  stated  several  circumstances  which  he 
considered  had  taken  away  the  defendant's  privilege ;  but, 
until  the  contrary  is  shown,  it  must  be  presumed  that  a 
party  acted  bona  fide.  You  may  think,  from  the  circum- 
stances, that  Lord  Wilton  was  actuated  for  the  time  by 
motives  which  could  not  be  justified,  and  surrendered  him- 
self to  those  who  had  a  spite  against  Colonel  Dickson, 
though  he  himself  had  none.  But  you  must  consider  all 
the  circumstances  and  the  nature  and  character  of  the 
charges,  and  the  manner  in  which  they  were  urged.  Now 
the  charge  of  an  oflScer  being  dismissed  from  his  regi- 
ment on  the  ground  of  pecuniary  fraud  is  very  serious. 
If  an  officer  of  the  Queen*s  army  is  dismissed  from  his 
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1859.        raiment  for  misconduct,  or  required  to  resign  to  prevent 
^^■'^^      his  dismissal,  I  take  it  that  the  officer  was  for  ever  dis- 

J/ICKSOH 

V.  graced.     Some  of  the  charges  contained  in  the  libels  are  of 

WiLToii.^'  a  grave  nature.  The  charge  of  embezzling  20L  2s,  1  Id.  of 
the  CreiDome  money  is  certainly  a  serious  charge.  Then 
the  second  letter  charged  the  plaintiff  with  retaining  the 
sum  of  251.,  given  by  Lord  Wilton  and  Colonel  North  to 
the  sergeants*  mess.  These  are  serious  charges.  But  as 
to  not  holding  mess  meetings  of  accounts,  that  was  well 
known  to  Lord  Wilton,  and  he  took  no  steps  in  the  matter. 
Then  as  to  the  charge  of  expending  250L  in  entertain- 
ments. I  was  rather  surprised  to  find  that  brought  for- 
ward by  the  defendant,  as  a  charge  upon  which  the  plain- 
tiff ought  to  be  dismissed,  and  it  is  for  you  to  consider  all 
these  circumstances. 

Then  as  to  the  conversation  with  Mr.  Duncombe,  in 
which  the  defendant  charged  the  plaintiff  with  having  re- 
ceived and  retained  regimental  funds,  and  instigated  Messrs. 
Sharpus  &  Co.  to  sue  the  defendant.  That  spoken  of  an 
officer  was  certainly  defamatory,  especially  as  it  was  added 
that  the  regiment  would  not  go  out  with  the  plaintiff.  One 
charge  was,  that,  at  the  instigation  of  the  plaintiff,  the  de- 
fendant was  sued  for  goods  for  which  the  plaintiff  was 
really  liable.  But  the  defendant  was  fully  aware  of  the 
order,  and  was  present  when  the  specimens  were  shown; 
moreover,  according  to  the  evidence.  Lord  Wilton  was  aware 
of  the  order,  he  was  present  when  it  was  given,  and  it  must 
be  considered  as  his  order. 

Now,  before  the  26th  of  May,  1858  (the  date  of  the  first 
libel),  it  would  appear  that  the  debts  of  the  regiment  had 
been  left  unpaid ;  that  the  defendant  had  been  sued  for 
those  debts,  and  believed  that  Colonel  Dickson  had  insti- 
gated the  Messrs.  Sharpus  to  bring  that  action.  This  might 
naturally  have  irritated  Lord  Wilton.  The  language,  how- 
ever, of  the  letter  is  peculiar.     It  has  been  said  that  Lord 
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Wilton  was  not  the  plaintiff's  accuser ;  but  by  that  letter        1859. 
he  made  himself  so  in  express  terms.     It  began  thus : —  .. 

"  With  reference  to  your  lordship's  letter  of  the  1st  inst.,  v. 

I  beg  to  inform  your  lordship,  for  the  information  of  the      Wilton. 
Secretary  of  State  for  War,  why  I  consider  that  Lieutenant- 
Colonel  Dickson's  conduct  has  rendered  it  imperative  on 
me  as  Colonel  commanding  the  regiment,  to  suggest  his 
immediate  removal  from  it." 

He  was  the  accuser,  and  he  required  Colonel  Dickson's 
immediate  removal  from  the  regiment  He  might  be  a  just 
accuser,  but  he  was  the  accuser ;  and  you  will  say  whether 
the  grounds  which  he  set  down  were  the  true  grounds  on 
which  he  proceeded.  You  will  consider  also  thcf  private 
interviews  which  took  place  between  Lord  Wilton  and 
Lord  Combermere.  These  private  interviews  between 
Lord  Wilton  and  Lord  Combermere  are  to  be  regretted, 
because  Lord  Wilton  was  the  accuser  and  Colonel  Dick- 
son was  the  accused,  and  the  Judge  ought  not  to  have 
heard  the  one  except  in  the  presence  of  the  other. 

With  respect  to  the  conversation,  I  say  again,  the  law 
will  justify  anything  which  the  defendant  might  bond  fide 
say  to  Mr.  Duncombe  as  a  member  of  the  House  of  Com- 
mons, for  his  information  as  such  member.  If  Lord  Wilton 
went  to  Mr.  Duncombe  and  spoke  the  words  bond  fide,  and 
with  the  view  to  put  him  in  possession  of  the  real  facts  of 
the  case,  he  is  protected,  and  entitled  to  the  verdict  on  that 
count ;  but  if  his  object  was  to  prejudice  Mr.  Duncombe 
against  the  plaintiff,  and  he  had  the  indirect  purpose  of 
preventing  him  from  putting  his  question  in  the  House  of 
Commons,  he  was  not  protected,  but  you  ought  to  find  a 
verdict  for  the  plaintiff.  The  same  principle  will  apply  to 
all  the  counts  in  the  declaration. 

Sir  F.  Kelly,  Attorney- General,  submitted  that  the  let- 
ters were  privileged  absolutely. 

Lord  Campbell,  C.  J. — The  occasion  juati6ei  the  writing 

VOL.  L  GO  F.F. 
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1859.        8Qch  letters  as  were  fairly  necessary  to  put  the  superior 


Dickson 


officer  in  possession  of  the  defendant's  accusations ;  but  as 
9.  a  matter  of  law,  the  precise  letters  written  were  not  privi- 

WiLTOK.  leged:  and  the  question  which  you  have  to  decide  is, 
whether,  looking  at  all  the  circumstances  of  the  case,  the 
defendant,  from  other  motives  than  a  sense  of  duty,  wrote 
the  letters  of  the  S6th  of  May  and  the  ^^h  of  July.  If 
Lord  Wilton  only  wrote  as  he  was  led  to  write  by  a  sense 
of  duty,  he  is  entitled  to  a  verdict ;  but  if,  without  havikig 
any  personal  spite  against  Colonel  Dickson,  he  was  actu- 
ated by  a  feeling  of  irritation,  and  a  wish  to  have  the 
plaintiff  removed  from  the  regiment,  or  in  weakness  sur- 
rendered himself  to  the  adjutant,  Captain  P.,  who  framed 
the  indictment  against  the  plaintiff,  he  is  answerable  fbr 
what  he  has  done  from  other  motives  than  a  sense  of 
duty ;  and  you  ought  to  find  a  verdict  for  the  pIaintifr(o). 

The  next  question  is,  whether  the  plea  of  justification  is 
substantially  proved,  for  if  it  is,  that  is  an  answer  to  die 
action,  and  you  must  find  a  verdict  for  the  defendant.  It 
applies  as  a  separate  plea  to  each  count.  It  is  for  you  to 
say  whether  or  not  material  charges  in  each  count  were 
proved  (£).  You  must  find  all  the  material  charges  in 
each  count  proved  before  you  can  find  a  verdict  for  the  de- 
fendant on  the  plea  of  justification ;  but  if  you  find  any  of 
the  charges  proved,  that  ought  to  weigh  in  mitigation  of 
damages. 

The  jury  returned  into  Court,  and  found  for  the  plaintiff 
on  all  the  issues,  and  assessing  £00/.  as  damages  for  the 
slander,  and  51.  for  the  libels. 

Verdict  for  the  plaintiff,  205/. 

(a)   See  JVenman  ▼.   Ash,    13      L.  J.,  Exch.  152  ;  9  Exch.  615. 
C.  B.  836;  22  L.  J.,  C.  P.  190;  (6)  See  Regina  v.  Newmah,  1 

Gilpin  y.  Fowler  (in   error),   23      E.  &  B.  268. 
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MALLALIEU  v.  LYON.  „.,      ^ 

XHIS  was  an  action  for  necesRaries  supplied  to  the  wife  Adeedofsepa- 
of  the  defendant  >    the  particulars  claiming  two  sums  of  husbandman"'* 
286/.  and  125i :  the  first  for  goods  supplied  before  April,  J^^;J'jJ°^g 
1858,  the  other  for  goods  supplied  after  the    1st  June,  cuted  by  the 

wife  under  re- 
looo.  Btraint,  and  Be- 

Plea:  never  indebted.  l^ZT^y 

Montague  Chambers  and  Francis  for  the  plaintiff.  SnlteMo  an 

Lush  and  Phipson  for  the  defendant.  the'huBlwnd  for 

The  cause  came  on  for  trial  on  Tuesday,  February  1.        supplied  to  the 
The  defendant  and  his  wife  had  lived   together  until  a//*;  ^  decree 
1853,  when  he  placed  her  under  medical  care,  and  re-  for  restitution 

1  1        1        11    '  1       1      r  ofcoiyujfal 

quired,  that,  on  her  recovery,  she  should  execute  a  deed  of  rights,  the  wife 

separation,  to  which  she  and  her  mother  agreed ;  and  the  J^^^  ^I^Jaw 

deed  was   executed,  while  she  continued  under  restraint,  restored  to  co- 

habitauon,  but 

securing  to  her  an  allowance  which  was  duly  paid   until  placed  under 
April,  1858.  iS?fnr*«w," 

The  case  opened  for  the  plaintiff  was,  that  this  deed  ^^ipj^f^m 
was  invalid  as  executed  under  duress.  Buch  restraint 

For  the  defendant,  Johnson  Sumner  (a)  was  relied  on,  thorized  to 
and  an  adjournment  asked  for,  in  order  to  enable  him  to  y^^^^^  ^r  neces- 
meet  the  case  thus  set  up  in  answer  to  the  deed.  saries. 

Lord  Campbell,  C.  J.,  thereupon  allowed  an  adjourn- 
ment (i)  until  Saturday,  February  5th,  when, 

Evidence  was  gone  into  as  to  the  reasons  for  placing  the 
wife  under  restraint,  and  as  to  her  voluntary  execution  of 
the  deed  on  her  recovery.  Before  April,  1858,  the^r*^. 
parcel  of  goods  were  ordered. 

The  allowance  having  been  paid  until  April,  1858,  the 
wife  then  instituted  a  suit  for  conjugal  rights,  in  which  the 
defendant  consented,  on  the  19th  May,  to  a  decree  for 
restitution.     The  defendant  had  received  his  wife  in  one 

(a)  27  L.  J.,  Ex.  341.  (b)  See  post,  450. 

qq2 
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1859.  house  (he  himself  really  residing  in  another),  and  left  her 
there  in  charge  of  certain  persons,  as  was  alleged,  virtually 
under  restraint  She  removed  therefrom  between  the  1st 
and  10th  June,  and  the  second  parcel  of  goods  were  ordered, 
for  which  this  action  was  brought. 

Lord  Campbell,  C.  J.  (to  the  jury.) — With  respect  to 
the  first  part  of  the  case,  if  you  believe  that  Mrs.  Lyon 
executed  the  deed  voluntarily  and  being  aware,  the 
plaintiff  cannot  recover;  for  it  is  settled  law,  that  if  a 
husband  and  wife  separate,  and  the  wife  has  a  separate 
allowance,  which  is  duly  paid,  the  wife  has  no  power  to 
contract  debts  in  his  name.  If  she  was  competent  to  sign 
the  deed,  and  did  sign  it  voluntarily  and  without  constraint, 
then  as  the  allowance  was  regularly  paid  down  to  April, 
1858,  and,  even  if  she  originally  signed  it  under  duress,  was 
contented  with  the  allowance,  that  is  an  answer  to  ibe  first 
part  of  the  claim. 

As  to  the  second  part  of  it  You  are  to  consider  not 
merely  whether  the  defendant  really  and  bona  fide  obeyed 
the  decree  of  the  Court  for  a  restitution  of  conjugal  rights ; 
but  whether  Mrs.  Lyon  could  with  safety  and  propriety  re- 
main in  the  house  provided  for  her,  without  the  reasonable 
apprehension  of  personal  restraint  If  the  defendant  took 
her  to  his  home,  and  she  could  safely  remain  there,  the 
defendant  is  entitled  to  the  verdict  as  to  this  part  of  the 
claim ;  but  if  it  was  not  his  home,  and  she  had  a  reasonable 
apprehension  of  personal  violence,  or  was  under  restraint, 
she  was  justified  in  leaving,  and  the  defendant  would  be 
liable  to  this  part  of  the  claim. 

Verdict  for  the  plaintiff  for  125/. 
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Coram  Erie,  J.  vi!J!j 

DEAR  V.  KNIGHT. 

y_.  Hilary  Term. 

X  HIS  was  an  action  for  falsely  warranting  scaffolding  to  The  defendant 

be  reasonably  secure.     On  the  3rd  of  December,  1857,  the  tradict  his  own 

plaintiff  took  his  place  upon  a  scaffolding  erected  on  a  JJo^*"' J[^ 

vacant  spot  of  ground  adjoining  the  defendant's  house,  and  ■tatcmentmade 

1.1  1  1  i»    t        ii«i  n        i^y  **'™  directly 

which  ground  was  the  property  of  the  defendant,  for  the  contrary  to  the 

purpose  of  viewing  the  proceedings  connected  with  the  rivenlby  him. 
launch  of  the  "  big  ship."  The  payment  required  of  the 
plaintiff  for  securing  to  him  this  very  advantageous  posi- 
tion was  only  2d.  In  the  course  of  the  afternoon  the  stage 
gave  way,  and  several  persons  precipitated  to  the  ground. 
Amongst  others  was  the  plaintiff. 

The  defence  was,  firstly,  that,  although  the  ground  on 
which  the  scaffolding  was  erected  was  the  property  of  the 
defendant,  as  well  as  the  timber  used  in  its  construction, 
the  erection  was  the  speculation  of  a  man  named  George, 
who  had  since  died,  and  who,  with  four  or  five  others,  had 
hired  the  timber  from  the  defendant,  and  obtained  his  per- 
mission to  use  the  ground,  on  consideration  that  he  was  to 
receive  a  share  of  the  profits.  In  the  second  place,  it  was 
contended  for  the  defendant  that,  inasmuch  as  the  plaintiff 
clambered  on  the  stage  without  paying  anything,  and  was, 
therefore,  wrongfully  there,  he  was  not  entitled  to  recover 
damages  from  the  defendant. 

The  evidence  as  to  Knight's  share  in  the  undertaking  was 
very  conflicting. 

Hannen,  acting  on  a  statement  taken  down  in  writing 
by  his  client,  called  as  a  witness  a  smith  to  disprove 
Knight's  direct  connection  with  the  erection  of  the  scaf- 
folding. But  the  witness's  testimony  was  to  the  very  con- 
trary effect,  for  he  proved  a  declaration  of  Knight's,  that  it 
was  "  to  him  those  who  were  engaged  on  the  erection  of 
the  scaffold  must  look  for  payment"  Thereupon  Hannen, 
under  the  22nd  section  of  the  Common  Law  Procedure 
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Act  of  1854  (a\  proposed  to  examine  the  witness  with  a 
view  of  showing  that  his  statement  to  the  defendant,  which 
had  been  committed  to  writing,  was  of  a  completely  opposite 
character. 

Parry f  Serjt,  objected  to  such  a  line  of  examination, 
unless  his  Lordship  was  of  opinion  that  the  witness  was 
adverse. 

Per  Erle,  J. — I  am  prepared  to  hold  the  witness  ad- 
verse quocul  that  particular  declaration  on  the  part  of 
Knight. 

Verdict  for  the  plaintiff  (6). 


(a)  '*  A  party  producing  a  wit- 
neta  shall  not  be  allowed  to  impeach 
his  credit  by  general  evidence  of 
bad  character,  but  he  may,  in  case 
the  witness  shall  in  the  opinion  of 
the  judge  prove  adverse,  contradict 
him  by  other  evidence,  or  by  leave 
of  the  judge  prove  that  he  has  made 
at  other  times  a  statement  iucon- 
aistent  with  his  present  testimony." 

(6)  In  Greenough  v.  EccUs^  28 
L.  J.,  C.  P.,  Cockburny  J.  was  of 
opinion  that  the  word  "adverse" 
must  be  understood  as  *< hostile;" 
and  under  that  interpretation  re- 
fused to  allow  evidence  to  be  given 
that  the  witness  had  at  another 
occasion  given  different  testimony, 
but  which  testimony  he  would  have 
admitted  if  he  had  thought  that 
•(  adverse "  meant  unfavourable. 
After  consideration,  the  Court 
thought  the  construction  of  the 
Chief  Justice  right,  and  that  the 
rule  must  be  discharged.  The 
Court  thought  that  the  right  con- 
struction was,  that  if  the  witness 
should  prove  "  hostile"  the  party 
calling  him  might  not  only  con- 
tradict him  by  other  witnesses, 
but  prove  that  he  had  made  con- 
tradictory and  inconsistent  state- 


ments. It  was  added,  however, 
per  Coeklwrn,  C.  J.*-I  bad  taken 
at  the  trial  the  view  which  the 
rest  of  the  Court  has  now  taken; 
but  further  discussion  has  excited 
doubts  in  my  mind  of  a  very  grave 
nature  as  to  the  construction  of  the 
section,  and  I  must  be  taken  rather 
as  not  dissenting  from  the  decision 
of  the  Court  than  of  aasenting  to 
it  The  first  two  branches  of  the 
section  were  clearly  intended  to 
adopt  the  existing  law;  but  the 
third  branch  of  it  was  intended  to 
go  far  beyond.  It  was  intended  to 
give  a  party  producing  »  witness  an 
opportunity,  with  the  sanction  of 
the  judge,  if  the  witness  should  be 
adverse  (if  adverse  is  construed  as 
hostile),  of  showing  that  the  witness 
had  previously  made  a  different 
statement;  but  by  not  being  made 
to  precede  the  second  branch  of  the 
section,  which  is  clearly  a  declara- 
tory enactment,  it  proposes  some- 
thing in  addition  to  that  branch. 
If  it  were  necessary,  therefore,  to 
put  a  sense  upon  the  term  •*  ad- 
verse," with  reference  to  the  second 
branch  of  the  section,  a  further 
difficulty  was  raised.  Perhaps  the 
better  way  is  to  consider  the  second 
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branch  of  the  tection  as  altogether      Whatever  is  the  true  construction, 
superfluous.    But  I  am  not  satisfied      the  question  in  each  case  is  one  for 


on  the  point     Without,  therefore,      the  discretion  of  the  judge.    See 
actually  dissenting  from  the  judg-      Fulkner  v.  Brine,  anUf  p.  254. 
ment,  I  do  not  entirely  assent  to  it. 


Coram  Martin,  B. 

THE  SOUTH  YORKSHIRE  RAILWAY  &  RIVER       isss. 

DUN  COMPANY  t;.  WATSON.  After  Bauet 

.A.CTION  for  money  had  and  received  to  the  use  of  the  Where  a  rail- 
plaintiffs  :  for  goods  sold,  work  done  and  money  paid  :  for  ^hLeHne*"^' 
the  demurrage  of  trucks,  and  the  hire  of  trucks  and  J^^™1Jj|**|JJ 
engines.  of  which  they 

Pleas  :  never  indebted,  payment  and  set-off;  with  a  spe-  owners,  makes 
cial  plea  of  illegality,  to  the  effect  that  the  company  wpre  '"p^^Jre  and 
sellers  of  the  coal  contrary  to  the  con^pany's  act  (a) ;  new  carry  coals  for 

*r     .f  \  ^  dealer  at  ccr- 

assignment  and  issue.  tain  rates  of 

__         ,       /,       ,        t  .     .«.  carriage  to  he 

Macaulay  for  the  plamtiffs,  added  to  the 

jprice  of  the 

Field  for  the  defendant  coals  at  the 

pit's  mouth. 

The  particulars  claimed  thus  : —  without  any 

profit  thereon, 

"  Paid  to  the Coal  Mine  Company  .    .  £ — .        the  company 

Carriage  (so  many  tons) £-/'      !;^,^rngU 

The  defendant  had  proposed  to  "  do  business"  with  the  ^^«  f*^"  °/ 

*      '^  carriage,  the 

company  in  the  South-Eastern  district ;  and  had  received  dealer  will  be 
the  "  through"  rates  which  they  would  charge  for  the  con-  j'^iot  for  goods 
veyance  of  coals,  i.e.,  for  their  carriage;  and  by  arrange-  "^^^dand?©"*^ 
ment  with  other  companies,  right  through  to  the  places  the  rates  of 
from  which  coals  might  be  ordered.  if  he  so  re- 

Such   rates  were   furnished   to   the   defendant^  and  an  ^^l^f^^ 
arrangement  was  then  made  between  him  and  the  com-  money  "- 
pany,  under  which  he  was  in  the  habit  of  sending  to  them 
orders  in  writing  like  the  following : — 

*'  Forward  two  trucks  of  coals  to  B.  C.  at  D." 

(a)  See  the  Eastern  Counties  Company  ▼.  Hawhttt  24  L.  J.,  Ch.  603. 
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1858.  The  orders  were  sent  by  the  company  to  the  coalpit 

-7^^'*^'^  owners  (they  themselves  not  being  owners),  and  the  coals 
Yorkshire  were  then  forwarded  by  the  company  in  pursuance  of  the 
River  Dun    directions  they  had  thus  received. 

Company  »j»jjg  company  charged  the  defendant  the  price  at  the 

Watson,      pit's  mouth  and  the  rates  of  "  through"  carriage. 

It  appeared  that  the  company  had  steamers  to  carry  coals 
from  the  pits  to  ports  at  which  they  had  junctions  with 
their  line,  but  this  was  stated  to  be  only  in  order  to  encou- 
rage traffic  on  their  line. 

The  company  paid  the  carriage  due  to  other  companies. 
The  company's  manager  distinctly  denied  that  there  was 
any  arrangement,  that  the  defendant  should  sell  coals  for 
the  company  as  their  agent 

Field,  for  the  defendant,  submitted  that  there  was  a  sale 
of  the  coals  by  the  defendant  as  the  company's  agent 

Martin,  B. — Or  a  purchase  by  them  as  his  agent.  But 
in  any  view  he  is  liable  on  the  counts  for  money  received 
or  money  paid.     There  is  no  case  under  the  special  plea. 

Field  thereupon  (a)  yielded  to  a 

Verdict  for  the  plaintiff, 
(a)  Not  being  able  to  alter  the  facts. 


Coram  Coleridge,  J. 
^  ,   ^  COLLINS  V.  LEFEVRE. 

w^n "fo! a  -  -Action  by  the  plaintiff,  a  child  of  twelve  years,  by  his 
BODal  iigury  fiither  as  next  friend,  for  an  injury  sustained  by  an  attack 
ezpenses'paUl    of  a  Airious  dog  of  the  defendant's. 

for  his  cure  (a).      MoTitogue  Chambers,  Q.C.,  and  Hawkins,  for  the  Plain- 
tiff. 

(a)  AlitcTy  if  paid  out  of  the  tn-      for  an  injury  to  her  during  cover- 
yank's  property.     5.  P.  Husband      ture,  recover  such  expenses, 
and  wife  cannot,  when  jointly  suing 
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Power ^  Q.C,,  and  Henry  James^  for  the  Defendant.  1858. 

On  the  part  of  the  plaintiff,  in  giving  evidence  as  to 
damage,  it  was  sought  to  recover  the  amount  of  the 
doctor's  bill  which  the  father  had  paid  for  attendance  on 
the  child,  but  (it  not  appearing  that  the  money  had  been 
paid  out  of  any  Ainds  belonging  to  the  infant) — 

The  learned  Judge  ruled,  that  that  could  not  be  reco- 
vered by  the  child  as  damages,  as  he  had  not  been  put  to 
the  expense ;  the  jury,  however,  might  give  such  reason- 
able damages  for  the  injury  as  they  thought  would  com- 
pensate the  child  fairly  for  the  injury  he  had  sustained. 

Verdict  for  plaintiff. 


Coram  Bramwell^  JB, 
COLLINS  V.  BROOK. 

m  Biieh,  Term* 

XHIS  was  an  action  (money  had  and  received)  brought  If  an  attorney, 
by  an  infent,  suing  by  his  &ther  or  next  friend,  to  recover  ^JHoyed  ^  ' 
Sll  10«.,  the  amount  recovered  on  behalf  of  the  infant  in  ^"nganaction, 

'  uses  language 

CoUins  V.  Lefevre,  and  received  by  the  defendant  as  the  to  hit  client 

/»       1         1  •     ./*•    1         .  which  leads 

attorney  for  the  plaintitt  therein.  him  to  brlieye, 

Pleas :  never  received,  and  set-off  for  costs.  Uent'of  hia 

Atherton  and  T.  Jones  for  the  plaintiff.  will  not  haVe  to 

pay  extra  coats, 

Huddleston  and  Barnard  for  the  defendant.  then  although 

such  extra 

The  father  and  mother  stated  that  the  defendant  had  ®**^![*  '^"•*" 
told  them,  in  effect,  that  if  the  original  action  succeeded  he  cannot  ra- 
the defendant  would  pay  the  costs,  and  the  damages  would  ^**  An  attorney 
be  recovered  for  the  benefit  of  the  infant     The  course  of  «jnployed  by 

the  father  aa 

the  action  was  delayed  through  difficulties  as  to  proof,  and  next  friend  of 
the  necessity  for  interrogatories,  and  the  extra  costs  be-  carry  on  an  ac- 
came  in  consequence  heavier  than  usual.     30/.  were  reco-  ^nefiTonho 
vered  on  taxation  of  costs;  1/.  10^.  had  been  allowed  to  infant,  and  re- 
the  infant  for  his  expenses ;  and  these  two  sums  made  the  damages  •'  for 

the  plaintiff," 
held  that  the  money  was  recoverable  from  him  in  an  action  by  the  i^fantf  and  queryy  whethtr 
costs  due  to  tha  auomey  from  the  next  friend  could  be  set  off  ? 
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amount  claimed  in  the  action,  vUcli  the 
to  retain,  as  coTered  bv  the  extra  costs. 

AtM^lan,  for  the  defendant,  objected  diat  die  ( 
was  conclusire. 

Sedper  Brjimwell,  B. — That  is  ooC  so. 

Hrnddltstom,  for  the  plainti^  urged  that  the  defendant's 
written  receipt  for  the  damages  and  costs  **  for  the  plaim' 
tiff^  concluded  here. 

Sed  per  Bramweix,  B. —  It  is  not  concfai«Te.  The 
case  must  be  decided  on  the  whole  of  die  fiicts. 

AtkerUm  objected  that  the  action  by  die  imfamt  woold 
not  lie,  as  there  was  no  priTity  of  contract ;  and  that,  as 
the  Either,  as  next  firiend,  would  be  liable  for  the  costs, 
he  ought  to  sue. 

Huddltstonj  for  the  plaintifl^  contended,  that  if  the  costs 
were  due  from  the  next  friend,  the  &ther,  they  would  be 
set  off  against  the  claim,  which  was  for  money  recovered 
and  received  for  the  plaintiff 

Bramwell,  B.  (to  the  jury) : — 

1.  Was  there  an  understanding  between  the  fiuther  and 
the  defendant,  that  he  would  charge  extra  costs  in  the 
event  of  his  succeeding  f 

£.  Did  the  defendant  receive  the  money  for  the  in&nt  ? 

The  jury  answered  both  questions  in  the  affirmative. 

Verdict  for  the  plaintiff,  3R  lOf.  (a). 
{a)  Upheld  by  the  Court,  we  28  L.  J^  £z. 


Coram  Chmnell,  B. 
TEMPANY  V.  HAKEWILL. 
A  reasonable     ^CTlON  for  board  and  lodging  supplied  to  the  defend* 

apprehension  ,        .„    .      ,  *«.^«  -o     o       irr 

on  the  part  of    ant  s  Wife  m  June,  1858. 

a  wife  that  her 

husband  inteods  to  place  her  under  improper  restraint,  will  warrant  her  remoyal  to  a  separate 

residence,  and  thereby  render  him  liable  for  necessaries.    But  an  order  for  protection  obtained 

hf  her  under  the  Diyorce  Act,  20  Vict  c.  8S,  mill  bar  an  action  for  audi  i '" 
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Plea:  never  indebted^  and  an  order  for  protection  obtained 
by  the  wife  in  February,  1858,  under  the  Divorce  Act,  20 
Vict  c.  85,  8.  21  (a). 

The  defendant  and  his  wife  separated  in  1851,  he  making 
her  an  allowance.  She  returned  to  his  house  in  1852, 
and,  as  she  alleged,  was  expelled.  He  then  provided 
her  a  residence,  which  she  left  In  1854  she  was  put 
into  a  lunatic  asylum,  with  the  concurrence  of  her  father, 
whence  she  escaped  in  August,  1855.  In  1856  she  ob- 
tained a  decree  for  restitution  of  conjugal  rights,  and  he 
provided  for  her  a  residence,  in  the  upper  part  of  which  he 
himself  lived ;  but  the  whole  of  which,  save  a  single  room 
on  the  ground  floor  (which  she  occupied)  was  divided  from 
the  latter  by  a  screen  door.  There  was  evidence  as  to 
apprehension  on  her  part  of  his  intention  to  confine  her  as 
a  lunatic,  and  having  left  the  house,  she  obtained  the  pro- 
tecting order  in  February,  and  she  went  to  reside  in  the 
house  of  the  plaintiff,  and  for  her  subsequent  board  the 
present  action  was  brought.  She  lived  under  a  feigned 
name,  and,  both  before  and  after  her  going  to  the  plaintifi; 
the  defendant  had  searched  for  her  without  effect,  and  he 
swore  that  he  had  always  desired  to  find  her  in  order  to 

(a)  A  wife  depert«d  by  her  bus-  being  sued,  as  abe  would  be  under 
band  may  apply,  &c.,  for  an  order  this  act,  if  ahe  obtained  n  decree  of 
to  protect  any  money  or  property      judicial  separation.     And  by  sect 


1858. 


sbe  may  acquire  by  ber  own  lawful 
industry,  and  property  wbicb  sbe 
may  become  possessed  of  after  such 
desertion,  and  the  justices,  &c.,  if 
satisfied  of  the  desertion,  and  that 
it  was  without  rtatonahU  cauu^  and 
that  the  wife  is  maintaining  herself 
by  her  own  industry  and  property, 
may  make  an  order,  &c.,  and  if 
such  order  is  made,  the  wife  shall, 
during  the  continuance  thereof,  be 
deemed  to  have  been,  during  such 
desertion  of  ber,  in  the  like  position, 
in  all  respects,  with  regard  to  pro- 
perty and  contracts,  and  suing  and 


26,  in  every  case  of  a  judicial  sepa- 
ration, the  wife  shall,  while  so  sepa- 
rated, he  considered  as  a  femt  sale 
for  the  purposes  of  contract  and 
moneys,  and  suing  and  being  sued 
in  any  civil  proceeding,  and  her 
husband  shall  not  be  liable  in  re- 
spect of  any  engagement  or  con- 
tract she  may  have  entered  into: 
provided,  that  where  alimony  has 
been  decreed,  and  the  same  shall 
not  be  duly  paid  by  the  husband, 
he  shall  be  liable  for  necessaries 
supplied  for  her  use. 
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1858.        make  a  proyision  for  her.     The  plaintiff  had  made  no  in- 
quiries. 

The  order  having  been  produced,  and  appearing  to  have 
been  registered  in  the  County  Court  of  the  district  in  which 
the  defendant's  wife  resided  (to  prove  which  the  order  in 
council  was  put  in  evidence  to  show  the  limits  of  the  dis- 
trict, and  then  evidence  was  given,  that  the  wife  resided 
within  those  limits.) 

(fMalley  and  Holl  for  the  defendant,  submitted  that  it 
was  a  bar. 

Channell,  B.  (after  having  consulted  other  judges). — 
I  am  prepared  to  direct  a  nonsuit,  on  the  ground  that  the 
protecting  order  bars  the  action. 

Parry,  Serj.  (with  him  Gates),  however  pressed,  to  be 
allowed  to  go  to  the  jury,  and 

O'Malley  assented. 

Channell,  B.  (in  summing  up). — There  are  many  things 
which  would  justify  a  wife  in  leaving  her  home,  such  as 
being  exposed  to  indignity  by  her  husband,  bringing  into 
the  house  a  kept  mistress,  or  cruelty.  If  under  these  cir- 
cumstances she  has  left  her  home,  she  was  clothed  with  her 
husband's  credit,  and  he  will  be  liable  for  all  necessaries 
which  were  supplied  her.  She  would  also  be  justified  in 
remaining  away  if,  after  the  lapse  of  time,  her  husband  re- 
quested her  to  return,  provided  she  had  a  well-grounded 
belief  that  the  indignities  or  cruelties  would  be  renewed 
upon  her  return.  But  when  a  wife  is  living  with  her 
husband,  and  she  leaves  him  without  just  cause,  then  she 
has  no  right  to  pledge  her  husband's  credit  Any  person 
who  supplies  a  married  woman  living  apart  from  her  hus- 
band with  goods  must  do  so  at  his  own  peril,  and  must 
make  out  the  authority  of  the  wife  to  pledge  her  husband's 
credit  to  enable  him  to  recover.  It  is  important  in  the 
present  case  to  observe  the  conduct  of  Mrs.  Hakewill 
previous  to  the  lunacy,  because,  if  you  find  that  before 
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that  period  she  had  endeavoured  to  live  separate  from  her        1858. 
husband,  that  will  throw  considerable  light  upon  her  sub-     J^^^ 
sequent  proceedings.     The  plaintiff  proved  nothing  with  v. 

respect  to  the  point  of  authority,  and  the  only  evidence 
with  regard  to  that  was  the  statement  of  Mrs.  Hakewill, 
contradicted  by  the  testimony  of  her  husband,  who  was 
corroborated  by  several  witnesses.  The  plaintiff  admitted 
that  he  had  made  no  inquiries  respecting  Mr.  Hakewill,  or 
the  terms  upon  which  his  wife  was  living  apart  from  him, 
and  although  he  was  not  bound  by  law  or  even  by  common 
honesty  to  make  such  inquiries,  yet  if  he  was  so  indiscreet 
as  to  supply  goods  without  doing  so  he  must  take  the  con- 
sequences, unless  he  can  make  out  the  necessary  &ct8 
which  would  render  the  husband  liable.  He  has  not  done 
so,  if  you  believe  that  the  husband  provided  a  home  for  the 
wife,  unless  you  think  that  she  left  it  under  a  reasonable 
dread  of  unlawful  confinement  as  an  alleged  lunatic. 

Verdict  for  the  defendant 


Coram  Pollock,  C.  B. 

1859 

DELL  V.  EMMETT  and  another.  ^^^^  ^^ 

JL  HE  declaration  stated  that  the  plaintiff  had  retained  and  In  an  action 
employed  the  defendants  as  his  attomies  to  conduct  an  nie«  for  negli- 
action  at  his  suit  against  one  A.  H.  D.  for  a  bill  accepted  J^SnVan^ou"' 
by  him  and  endorsed  to  the  plaintiff,  in  which  action  the  |*wry  on  a 
plaintiff  recovered  judgment,  and  thereupon  the  plaintiff  a  bill  on  which 
retained  and  employed  the  defendants  as  such  attomies  to  J^oyercd  m 
commence  and  conduct  the  necessary  proceedings  to  out-  indorsee;  it 

"^  *  °  appeanngthat 

law  the  said  A.  H.  D.,  and  to  prosecute  the  same  to  judg-  the  drawer  who 

ment,  and  take  all  necessary  proceedings  thereon  for  the  bfii  Stcounted, 

purpose  of  obtaining  satisfaction  of  the  debt,  with  proper  ^'^  s*^"hb 

skill,  and  without  any  unnecessary  delay ;  and  although  the  attorney,  with 

plaintiff  paid  to  the  defendants  a  certain  sum  towards  their  the  plaintiff,  to 

take  proceed- 
ingi  for  outlawry,  held  that  the  plaintiff  could  not  maintain  the  action. 
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1858.  expenses,  and  they  commenced  proceedings  in  outlawry^ 
^^^^^^"^  and  could  and  might  in  case  they  had  prosecuted  the  pro- 
V.  ceedings  with  due  diligence  have  obtained  judgment  of  out- 

and  Another,  lawry  against  A.  H.  D.,  and  thereunder  have  obtained 
satisfaction  of  the  debt,  yet  they  did  not  commence  such 
proceedings  within  a  reasonable  time,  and  did  not  prosecute 
the  same  in  a  proper  or  skilful  manner,  or  with  reasonable 
diligence,  but  so  carelessly,  that  for  want  of  due  care  and 
diligence  on  that  behalf,  A.  H.  D.  died  without  any  judg- 
ment of  outlawry  having  been  obtained  against  him,  though 
a  reasonable  time  for  obtaining  the  same,  and  for  obtaining 
satisfaction  of  the  judgment  debt  had  elapsed,  and  by 
means  of  the  premises,  the  plaintiff  had  been  deprived  of 
the  means  of  obtaining  satisfaction  of  his  said  debt 

Pleas:  1.  Denying  the  retainer  as  alleged.  2.  That  the 
plaintiff  did  not  pay  the  defendants  the  said  sum  towards 
the  expenses,  and  that  they  could  not  have  obtained  judg- 
ment of  outlawry,  and  satisfaction  as  alleged.  3.  Not 
guilty.  4.  That  a  reasonable  time  for  obtaining  judgment 
of  outlawry  and  satisfaction  of  the  debt  had  not  elapsed 
before  the  death  of  A.  H.  D.     Issue. 

The  judgment  for  300/.  debt  and  costs  was  recovered  in 
1856. 

The  drawer  had  afterwards  in  August,  1856,  paid  150/. 
upon  the  bill  to  one  Heath. 

On  the  17th  November,  1856,  the  proceedings  in  the 
outlawry  were  commenced  by  the  defendants. 

No  further  step  was  taken,  and  in  September,  1857, 
A.  H.  D.  died. 

The  defendants  had  denied  that  they  had  been  em- 
ployed by  the  plaintiff. 

Notice  has  been  given  to  the  defendants  to  produce  the 
judgment  paper,  and  the  other  papers  in  the  action. 

The  plaintiff  was  called,  and  proved  that  in  March,  1856, 
he  saw  the  defendants  (the  drawer  being  present),  and  in- 
structed  them  to  proceed  on  the  bill  against  A.  H.  D., 
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and  that  they  afterwards  told  him  diat  they  had  recovered        1859. 
judgment  for  the  amount.  ^^ 

GriffiU  then  called  upon  the  defendants  to  produce  the      emmett 
proceedings  in  the  action.  "d  Another, 

(yMaUey  claimed  to  cross-examine  as  to  the  plaintiff's 
possession  of  the  bill  at  the  time  (which  the  plaintiff  had 
not  produced),  and 

Pollock,  C.  B.,  ruled  that  he  was  entitled  so  to  do, 
unless  the  plaintiff  postponed  his  claim  for  the  production 
of  the  papers  until  the  close  of  his  examination  in  chief; 
which, 

Blade  thereupon  elected  to  do. 

The  plaintiff  then  stated  that  he  had  in  July,  1856, 
instructed  the  defendants  to  prosecute  proceedings  in  out- 
lawry without  delay ;  the  drawer  being  then  also  present. 
In  the  course  of  1856,  after  this  the  defendants  asked 
plaintiff  for  money  for  expenses,  and  the  drawer  undertook 
to  pay  the  costs.  The  plaintiff  had. seen  the  defendants 
several  times  on  the  business,  and  called  at  their  offices 
about  it 

Pollock,  C.  B.,  reftised  to  admit  evidence  of  statements 
by  defendants'  clerks  in  answer  to  inquiries  by  the  plaintiff 
in  regard  to  the  business  as  evidence  of  breach  of  duty  on 
their  parts. 

The  plaintiff  on  cross-examination  admitted  that  he  and 
one  Mil  ward  had  discounted  the  bill  in  equal  shares,  each 
contributing  150/.  (a),  the  plaintiff  getting  his  share  from 
one  Heath,  who  discounted  bills,  and  in  whose  service  he 
was,  and  to  whom  he  gave  the  bill  (as  he  said)  for  safe  cus- 
tody; but  it  rather  appeared  that  the  bill  was  discounted 
by  a  cheque  of  Heath's.  The  plaintiff  had  not  since  then 
had  or  seen  the  bill ;  nor  had  he  subpoenaed  Heath  to  pro- 
duce it.  The  bill  was  discounted  for  the  drawer  in  1855; 
it  was  due  in  March,  1856.  The  plaintiff  said  he  presented 
it  for  payment,  and  then  gave  the  bill  back  to  Heath, 
(a)  See  Clarke  ▼.  Altenhorough,  27  L.  J.,  Ex.  138. 
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On  re-examination  the  plaintiff  stated  that  he  had  not 
had  a  settlement  with  Heath ;  and  produced  an  acknow- 
ledgment in  writing,  purporting  to  have  been  given  by 
Heath,  as  to  money  deposited  by  the  plaintiff  with  him. 

Bed  per  Pollock,  C.  B. — That  is  clearly  inadmissible  in 
any  point  of  view. 

Blade  then  called  on  the  defendants  for  the  papers  in  the 
action  Dell  v.  Dillon, 

O'Malley  objected ;  and  proposed  to  call  one  S.  to  show 
that  the  plaintiff  was  not  entitled  to  call  for  the  papers  (a). 

PoLLocKi  C.  B.,  ruled  that  this  was  regular;  but, 

Skule  then  again  waived  the  production  of  the  papers 
until  the  close  of  his  case. 

The  drawer  then  being  called  for  the  plaintiff  was  asked 
as  to  the  bill. 

0*Malley  objected  to  this  without  the  production  of  the 
bill;  and 

Pollock,  C.  B.,  ruled  that  it  was  inadmissible. 

The  drawer  said  that  S.  (an  attorney),  who  had  previously 
been  employed  by  him  to  obtain  payment  but  not  to  sue 
upon  it,  when  requested  to  sue  A.  H.  D.  upon  it,  declined, 
and  introduced  the  witness,  and  the  plaintiff  to  the  defend- 
ants ;  that  the  witness  and  the  plaintiff  concurred  in  telling 
the  defendants  to  proceed  upon  the  bill  to  obtain  payment 
as  quickly  as  possible,  the  plaintiff  producing  the  bill  (or  a 
copy  of  it)  at  the  time.  That  Dell,  the  plaintiff,  had  paid 
the  witness  the  full  amount  upon  the  bill,  less  the  discount ; 
that  the  defendants  were  told  the  action  was  to  be  brought 
in  the  name  of  DelL  After  abortive  attempts  to  take  A.  H. 
D.  in  execution  on  the  judgment,  the  plaintiff  and  the  wit- 
ness (in  July,  1856)  again  saw  the  defendants,  and  instructed 
them  to  proceed  to  outlawry,  which  they  undertook  to  do. 


(a)  According  to  BoyU  v.  WitemaUt  24  L.  J.,  Ex.  160,  284. 
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Afterwards  they  asked  for  money ;  and  the  drawer  in  Janu-        1859. 
ary,  1857,  paid  them  20/.  for  the  expenses.    The  witness 
frequently  made  inquiries  as  to  the  outlawry,  and  was  told 
it  was  proceeding. 

In  the  course  of  the  proceedings  upon  cross-examination, 

O'Malley,  for  the  defendants,  proffered  the  production  of 
the  bill  as  part  of  the  evidence  of  the  plaintiff;  but, 

Slade  declined  to  put  it  in. 

A  written  retainer,  signed  by  the  drawer  and  addressed 
to  S.,  dated  26th  Sept.  1856  (afler  the  judgment),  was  put 
in  in  these  terms : — "  We  hereby  retain  and  authorize  you 
as  our  attorney,  with  the  consent  of  the  plaintiff,  to  take  all 
necessary  proceedings  to  outlaw  the  defendant  on  the  judg- 
ment obtained,  and  adopt  such  measures  as  you  may  think 
proper  to  enforce  the  ¥n*its  of  execution  issued,  and  we 
hereby  undertake  to  pay  your  charges.**    Thereupon, 

Per  Pollock,  C.  B. — The  plaintiff  must  be  nonsuited ; 
he  is  not  entitled  to  maintain  the  action. 

Nonsuit 

Coram  Channell^  B. 

HUNT  V.  WISE.  ^,      ^ 

A  Hilary  Term. 

JLCTION  for  commission  on  the  letting  of  houses,  sale  An  admisBion 

on       ',  o  of  letters  as 

of  furniture,  &c.  ^i«en  by  A., 

Plea :  never  indebted.  '\}^^  ?««?*  *>^,. 

the  defendant," 

Pigot,  Serjt,  and  Davison  for  the  plaintiff.  of the"^°1j?*'*"* 

Edward  James  and  Quain  for  the  defendant 

There  had  been  a  notice  to  admit  *'  any  letters,  &c.  re- 
lating to  the  cause ;  particularly  those  written  by  W.  West, 
agent  for  the  defendant:"  and  there  had  been  upon  this  a 
general  consent  to  admit . 

To  prove  West's  agency  in  jnaking  the  contract,  it  was 
first  proved  (by  the  plaintiff)  that  the  defendant  was  a 
brickmaker  and  builder;  and  that  West  was  his  general 
manager  and  clerk  of  the  works ;  and  that  he  the  plaintiff 

VOL.  I.  H  H  F.F. 
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ld59. 


Hunt 

V. 

WrtB. 


h^  seen  him  on  the  subject  of  letting  some  of  Uie  defend- 
ant's houses ;  and  had  seen  a  letter  of  the  defendant's  in  his 
hands. 

Sedper  Channell,  B. — That  is  insufficient  as  eridenoe 
of  an  authority  to  make  the  particular  contract  relied  on. 
It  was  then  proposed  to  put  in  the  admitted  letter. 

Edward  James  objected  that  there  was  no  proof  of 
agency. 

Sedper  Channell^  B. — That  objection  is  precluded  by 
the  admission  (a).  Still  the  letter  is  only  evidence  of 
agency  quoad  "hoc,  and  is  not  necessarily  evidence  of  a 
general  agency,  or  of  an  agency  to  make  the  particular 
contract  That  depends  on  the  nature  and  terms  of  the 
letter. 

Pigot^  Seijt,  thereupon  assented  to  terms  of  arrange- 
ment 

(a)  See  Hawk  ▼.  Freutid,  ante^  p.  294,  the  ruling  of  By/es,  J.,  ace 


Hilary  Term, 
la  support  of 
a  plea  of  dis- 
chaige  by  a 
Jamaica  Court 
of  Insolvency, 
a  printed  copy 
of  the  Colomu 
Act  from  the 
Colonial  Office 
teceivefl,  with 
evidence  that 
there  was  an 
Insolvent 
Debtors'  Court 
in  Jamaica, 
and  production 
of  the  schedule 
and  order  for 
discharge  pur- 
porting to  have 
the  seal  of  the 
Court.     QtutrB, 
whether  this 
would  be  n^' 
Jleient  evidence 
to  sustain  the 
plea. 


CLARKE  V.  EMERY. 
-cLCTION  on  a  bill  of  exchange,  drawn  by  the  defendant 
in  Jamaica  on  a  party  in  London,  and  endorsed  to  the 
plaintiff  in  Jamaica.      Averments  of  non-acceptance,  ftc 
There  were  money  counts. 

Plea  (inter  alia)  :  a  discharge  by  the  Imolvent  Debtors* 
Court  in  Jamaica. 

Issue  thereon. 

LiaA  and  M*Mahon  for  the  plaintiff. 

HuddlesUm  and  J.  J.  Powell  for  the  defendant 

The  plaintiff  was  called  and  proved  transaotiofts  in 
Jamaica,  out  of  which  the  consideration  arose^  and  that 
the  bill  was  given  in  Jamaica  (a). 

(a)  A  diMharge  by  bankttiptcy  was  comtratted;  Buff's  Camm,  om 
or  iasolveDcy  is  valid  everywhere,  Foreign  Law,  But  aUUr  ai  to  th« 
if  it  is  io  wliere  the  cause  of  action      Statute  of  Limitations. 
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On  cross-examination  the  plaintiff  stated,  that  there  was        1859. 
an  Insolvent  Debtors'  Court  in  Jamaica,  under  a  Colonial 
Act  of  Assembly.     He  himself  was  a  layman,  and  although 
he  had  been  a  stipendiary  magistrate,  he  had  no  knowledge 
of  the  proceedings  of  the  Court  (6). 

The  Colonial  Act  was  produced  in  print  from  the 
Colonial  Office.  And  the  defendant's  schedule  and  the 
order  for  discharge,  purporting  to  be  of  the  seal  of  the 
Court,  were  likewise  produced  and  admitted  in  evidence, 
in  support  of  the  plea  (c). 

ZttfA,  thereupon,  consented  to  terms  of  arrangement 

<6}  2  C.  ft  IL  20fi.  iDMca,  in  accordance  with  the  piiin- 

(c)  That  ia,  in  aupport  of  tha  ciple  of  the  Sus»ex  JPeerage  Oue, 

particular  allegations  on  the  plea  11  CI.  &  Fin.  85.     At  all  eveots 

which  they  will  prove ;  that  there  it  would  he  prudent  in  any  similar 

was  under  sach  an  act  such  «  court ;  case  to  have  a  skilled  witness  pre- 

that  the  defendant  applied   to  it,  sent,  as  it  is  doubtful  whether  the 

made  due  conformity  and  obtained  judge  could  determine  the  case  by 

such  an  order  or  certificate.    The  his  own  constnidion  of  a  colonial 

effect  of  jQch  ao  order  or  Qertiiifsate  act;  eyen  although  it  be  assttmed 

as  a  discharge  would  depend  on  the  that  the  common  law  of  England  ia 

whole  law  of  the  island  as  to  hank-  in  force  in  the  colony,  as  it  is  in 

ruptey  or  insolvency ;  and  that  pro-  Jamaica.    See  Eurge*t  Comm,  on 

hMy  would  repeal  evidence  of  a  F(M>eign  Lawu 
lawyer  who  had  practised  in  Ja- 


RICHARDS  V.  JOHNSTONE. 

Interpleader  issue  between  claimant,  as  plaintiff,  if  A.  stands  by 

and  execution  creditor,  as  defendant  to  whonTc.  has 

Huddkston  and  Beasley  for  the  plaintiff,  the  claimant,      assign  them,  as 

Lush  and  H,  James  for  the  defendant,  the  execution  own,  to  D.,  as 

creditor.  STblt/r^ 

The  defendant,  a  tradesman  at  Gloucester,  had  an  order  ?••  not  only  are 

A.  and  B.,  but 

from  one  Martin  for  furniture,  to  be  made  and  to  be  de-  C,  as  a  creditor 
livered  at  Stevenage,  Hertfordshire,   10/.   being  paid  on  estopped  as 
account     And  before  all  the  articles  were  delivered,  one  ■^"■'  ^* 

H  H  2 


Richards 
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1859.        Hord  applied  to  the  plaintiff,  the  claimant,  for  a  loan  of 
100/.«  offering,  as  security,  an  assignment  of  the  furniture 
9.  in  that  house,  which  he  represented  as  his  own,  making  a 

sworn  declaration  to  that  eflfect  before  a  magistrate  in  the 
presence  of  Martin,  who  was  his  referee.  Thereupon  the 
plaintiff  advanced  75/.  to  Hord,  and  took  a  bill  of  sale  of 
all  the  furniture,  &c.  "  mentioned  in  the  schedule  annexed 
to  the  deed,**  and  which  included  the  articles  supplied  by  the 
defendant  (a  portion  of  which  had  not  been  delivered)  with^ 
some  others.  In  October,  the  defendant  having  obtained 
judgment  for  the  balance  of  the  purchase-money,  and  on  a 
levy  under  diJLfa.  the  plaintiff  claimed  the  goods. 

Huddleston  for  the  plaintiff,  alleged  fraud  as  against 
his  client,  the  plaintiff,  but  not  as  between  him  and  the 
defendant 

Lushf  for  the  defendant,  proved  a  band  fide  sale  from 
the  defendant  to  Martin. 

Waller  v.  Drakeford  {a) ;  Higgons  v.  Biarton{]k\  and 
Morewood  v.  South-Eastern  Railway  Company  {c)^  were 
cited,  and 

Channell,  B.,  (having  consulted  Bramwell,  B.,)  said, 
he  should  follow  the  learned  Baron's  ruling  in  the  latter 
case,  and  should  rule  that  Johnstone  was  estopped,  as  a 
creditor  of  Martin's,  just  as  Martin  would  be  estopped.  But 
he  should  leave  to  the  jury  the  question  of  a  transfer,  in 
facty  from  Martin  to  Hord. 

The  jury  found  on  that  question  in  the  negative. 

Channell,  B.,  then  directed  a  verdict  to  be  entered 
for  the  defendant,  except  as  to  some  articles  not  delivered 
at  the  time  of  the  bill,  of  sale  {d ). 

Verdict  for  the  defendant  (e). 

(a)  22  L.  J.,  Q  B.  274.  been  granted.  In  CwUwuy.  Dm- 
(6)  26  L.  J.,  Exch.  342.  man,  Cora.  Pleas,  cor.  CockbtPii^ 
(c)  Ante,  p.  308.  C.  J.,  London  Sittings,  the  action 
(</)  Suiion  ▼.  Baihf  ante,  p.  152.  was  to  recover  a  horse  sold  under  a 
(e)  The  point  was  reserved,  and  County  Court  execution  to  the  de- 
leave to  move;  but  rule  has  not  fendant 
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It  appears  that  the  plaintiff  had  en-  Jameu  argued  that,  as  the  plain-  1859. 

trusted  these  horses  to  a  man  named  tiff  had  stood  by  and  allowed  these 

Carter,   a  trainer,   who  had  sent  horses  to  be  looked  upon  as  be- 

them  to  be  kept  by  a  person  named  longing  to  Carter,    he  was   now 

Abrahams.    For  the  keep  of  the  estopped  from  saying  that  they  were 

animals  Abrahams  sued  Carter,  and  his. 

they  were  taken  in  execution  and  The  point  was  reserved,  and  a 
sold  as  belonging  to  him  by  the  verdict  taken  for  the  plaintiff,  sub- 
sheriff,  ject  to  it. 


Coram  JErle,  J, 
SHEAN,  Executrix,  v.  PHILIPS.  ^^^  ^^ 

JjIoNEY  had  and  received.  In  »»  »ct»on  ^J 

1  .     t  1        I  i»  ay        eettui  qme  trust 

Pleas :  the  general  issue,  and  equitable  plea  of  set-on.      against  trustee, 
The  plaintifi)  as  executrix  of  W.,  her  former  husband  rion,™made*by 

(beinfir  also  sole  legatee),  claimed  monies  received  by  the  *!>•  defendant 
^         ®  ©        />  ^  ^     ■'  to  an  attorney, 

defendant  for  the  plaintiff  on  certain  securities  assigned  to  who  had  been 

the  defendant  under  the  trusts  of  a  separation  deed;  the  bimin^the 

trusts  being  absolutely  for  the  benefit  of  the  plaintiff.  SJSTt^  and^in?y 

The  defence  appeajred  to  be  a  claim  of  lien.  relating  to  such 

matters,  held 

Aihertan  and  Hance  for  the  plaintiff.  not  privileged. 

Skinner  and  Prentice  for  the  defendant 
A  thertan  called  an  attorney,  who  was  asked  as  to  a  com- 
munication made  by  the  defendant  to  the  plaintiff  as  to  his 
supposed  lien. 

Skinner  elicited  that  the  witness  was  employed  by  the 
defendant,  and  objected  that  the  communication  was  pri- 
vileged. 

But  it  appeared  that  the  witness,  though  he  looked  to 
the  defendant  for  his  costs,  the  plaintiff  at  the  time  being  a 
married  woman,  yet  he  was  acting  for  the  plaintiff,  and  did 
not  consider  the  defendant  as  his  client ;  his  employment 
having  been  only  in  getting  in  the  monies  due  on  the  se- 
curities assigned,  and  which  formed  the  subject  of  the 
trusts. 

Erle,  J. — The  communication  is  not  privileged.  The 
real  interest  was  in  the  cestui  que  trust,  the  plaintiff 
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Hilary  Term, 

Id  the  state- 
ment of  the 
case  on  the 
part  of  the 
plaintiff,  a 
document  in 
the  hands  of  a 
third  party  ap- 
pearing to  be 
materia],  and 
he  having  de- 
cUoed  to  pro- 
duce it,  an  ad- 
journment of- 
fered for  the 
purpose  of 
serving  a  sub' 
poena  duces 
Ueuwu 


Coram  Lord  CampbeU,  C.  J* 

HIGGINSON  V.  THE  GOVERNOR  AND  COM- 

PANY  OF  THE  BANK  OF  ENGLAND- 
XHIS  was  an  action  upon  an  alleged  contract  by  the 
Bank  to  remunerate  the  plaintiff*  for  a  supposed  invention 
with  the  object  of  preventing  fire. 

Shee^  Serjt.^  and  7.  Jones^  for  the  plaintifil 

Bovill,  Coleridge  and  Watkins  Williams  for  the  de- 
fendants. 

In  the  course  of  the  statement  of  the  case  on  the  part  of 
the  plaintiff*^  it  appeared  that  a  certain  letter,  written  in 
1845,  from  the  defendants'  architect  to  the  plaintiff  was 
material ;  and  that  it  being  in  the  hands  of  a  third  party, 
who  claimed  a  lien  on  it  and  had  refused  to  produce  it,  of 
which  the  plaintiff^s  counsel  were  not  aware  until  the  con- 
sultation on  the  night  preceding  the  trial. 

Lord  Campbell,  C.  J. — I  will  for  the  purposes  of  justice 
allow  an  adjournment  for  a  day,  or,  if  the  party  be  acces- 
sible, for  an  hour  or  two,  in  order  to  afford  an  opportunity 
for  serving  a  subpana  duces  tecum.  Let  a  messenger  at  all 
events  be  at  once  sent  to  the  party  in  question  to  summon 
him.    Ultimately  there  was  a  NonBuit 


Hilary  Term. 

A  promise  in 
writing  to  pay 
a  debt,  to  1>e 
transferred 
from  promiser's 
account  to  that 
ofa  third  party, 
his  agent,  held 
valid  as  a 
guarantee,  and 
to  admit  parol 
evidence  to 
identify  the 
debt. 


Coram  Bramwell^  B. 
BRUNTON  V.  DULLENS. 
Action  on  a  guarantee :  the  declaration  allegii^,  that 
in  consideration  that  the  plaintiff  would  at  the  request  of 
the  defendant  transfer  to  the  account  of  one  B.  goods  (to 
the  value  of  44/.)  ordered  by  him  on  credit  for  the  de&ndant, 
the  defendant  promised  to  pay. 

It  was  argued  that  B.  had  been  the  agent  of  the  de- 
fendant, and  had  ordered  goods  as  his  agent.  On  the 
13th  January  he  ordered  a  parcel  of  goods  of  the  amount 


D9L1.BM9. 
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of  15/.,  the  invoice  of  which  was  sent  to  the  defendant,  and        18;^. 
paid.     There  was  at  that  time  another  parcel  of  goods,      bruntoh 
value  44/.,  ordered  for  the  defendant,  and  not  executed. 
That  order  was  entered  to  the  defendant,  and  was  the  only 
item  so  entered  in  the  books  of  the  plaintiff  at  the  time  of 
the  alleged  guarantee  (a). 

It  was  agreed  that  this  should  be  transferred  to  the 
account  of  B.,  but  the  plaintiflf  required  a  security,  and  on 
the  ^th  January  the  defendant  wrote  to  him  in  these 
terms : — "  With  regard  to  the  transferring  of  B.'s  order,  it 
shall  be  paid."  The  goods  were  then  delivered  to  B.  The 
defendant  had  maintained  that  his  letter  referred  to  the 
first  order  for  15/. 

Pearce  objected  that  the  action  was  not  sustainable. 

Zitti  contended  that  under  the  Mercantile  Law  Amend- 
ment Act,  19  &  20  Vict.  c.  97,  s.  3,  the  consideration  for 
the  guarantee  need  not  appear  in  writing,  and  that  the 
amount  of  the  debt  might  be  proved  by  parol  evidence. 

Pearee  objected  (6). 

Sed  per  Bramwell,  B. — There  appeared  to  have  beea 
two  debts,  and  the  dispute  is,  as  to  which  of  them  the 
promise  applies.  That  can  be  proved  by  parol ;  for  though 
by  the  Statute  of  Frauds  the  contract  must  be  in  writing, 
the  ambiguity  is  latent  and  raised  by  parol  evidence,  and 
therefore  may  be  removed  by  parol  evidence. 

Such  evidence  was  accordingly  given,  and  the  case  was 
left  to  the  jury  on  the  question  to  which  of  the  debts  the 
promise  applied. 

Verdict  for  the  plaintiff. 

(a)  Firfe  Shortrede   ▼.   Clarke,  765;  Pralon  ▼.  Peeke,  27  L.  J., 

1  A.  &  E.  57;    Kennett  t.  Mili-  Q.  B.  424. 

6aii^,  SB.  38;  Goldthede  y.  Sioan,  (b)  At  a  previous  trial,  coram 

1  Exch.  154;  16  L.  J.,  Ex.  284;  Pollock,  C.  B.,  the  eyidence  had 

Bainkriflge  ▼.  Wade,  20  L,  J.,  Q.  B.  been  rejected,  but  a  new  trial  was 

7;  16  Q.  B.  89;  Colbournv,  Daw  granted.     S^e  the  case  leported, 

ton,  20  L.  J.,  C.  P.  154  ;  10  C.  B.  28  L.  J.,  Ex. 


452  CASES  AT  THE 

1859. 

^"^^^^  Coram  Erk,  J, 

„     _  WARDELL  V.  JACKSOK 

ntutrjf  Atrwu  rw\ 

An  inspector  X  HIS  WHS  an  action  for  work  and  labour. 

of  arrange-  Plea:  never  indebtecL 

UabTcp^- ^  The  defendant  had  been  appointed  inspector  under  a 


ally  to  pay  «  deed  of  arrangement"*  under  the  Bankruptcy  Act  (a),  and 
perHmshe  had  employed  die  plaintiff,  a  surveyor,  to  survey  some 
SSlt^Sil^  property  of  the  debtor  for  the  benefit  of  the  creditors.  This 
ne«  of  the        ^^f^^  ^he  work  in  respect  of  which  the  plaintiff  was  sued. 

arrangement,  *  '^ 

unlets  be  ex-         The  defendant  relied  on  the  clause  in  the  deed,  that  the 
eludes  such       inspectors  should  not  be  personally  liable,  &c. 

8ed  per  Erlbi  J. — That  is  something  to  which  the 
plaintiff  is  not  a  party,  and  the  defendant  will  be  personally 
liable,  unless  he  excluded  his  liability.  The  evidence  was 
as  to  that  contradictory. 

Erlb,  J.  (to  the  jury). — ^The  inspectors  were  merely 
agents  for  the  management  of  the  property,  which  is  the 
bankrupt's,  until  he  becomes  bankrupt  (6).  And  tbe 
defendant  will  be  personally  liable,  unless  he  said  any- 
thing to  the  plaintiff  to  exclude  such  liability ;  did  he  say 
anything  to  exclude  it  ?     If  so,  find  for  the  defendant. 

Verdict  for  the  defendant  (c). 

(a)  As  to  which,  see  Irving  v.  (c)  See  Bjuvc  ▼.    Refse,   anUf 

Gray,  27  L.  J.,  Ex.  273.  p.  280. 

(6)  Mankyi,Skarp,27  h,J.2Q. 


Coram  Crowder,  J. 

HUary  Term.  NATHAN  V.  JACOB. 

A  machine        X  HIS  was  an  action  on  accounts  stated. 

copy  of  a  letter 

written  by  tbe        Plea :  never  indebted. 

plaintiff  to  a 

third  party  was      The  question  was  as  to  the  balance  of  accounts  between 

allowed  to  be  ,  .  i  i 

ffiven  in  evi-     merchants,  upon  transactions  abroad. 

dence  as  an 

admitiUm  on  the  part  of  the  plaintiff,  though  not  admissible  as  a  letter. 
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Honyman  and  F.  M.  White  for  the  plaintiff.  1859. 

E.  R.  Clarke  for  the  defendant 

In  the  course  of  cross-examination  of  the  plaintiff, 
Clarke  asked  if  he  had  written  a  letter  to  one  N.  on  a 
certain  date,  which  he  admitted,  and  also  that  he  had  a 
machine  copy  of  it ;  and  he*was  then  called  upon  to  produce 
it ;  according  to  notice  to  produce  letter  or  letter-booL 

Honyman  objected. 

Clarke  contended,  that  he  had  a  right  to  it ;  not,  indeed, 
as  a  letter  sent,  but  a  letter  written,  i.  e.  as  something  in  the 
handwriting  of  the  plaintiff  (or,  what,  was  tantamount  to  it), 
amounting  to  an  admission. 

Per  Crowder,  J. — I  think  it  is  admissible  on  that 
ground  alone. 


HEMMING  V.  HALE  and  another.  _ 

-^  JBiiarif  Terwu 

JL  HIS  was  an  action  against  the  sheriff  of  Middlesex  ^Q  f"  ^^^^ 
for  an  escape,  whereby  the  plaintiff  had  been  damaged  Bheriff,  the  fact 
to  the  extent  of  45/.,  being  the  amount  due  for  debt  and  cefvcdMie  writ 
costs  to  the  plaintiff  from  a  person  named  Thompson,  from  a  person 
against  whom  he  had  obtained  a  judgment,  and  who  had  messenger,  and 
been  arrested  under  a  writ  of  ca.  sa.     The  defendant  hlmi^fasthe 
pleaded  payment  of  20/.,  and  payment  into  Court  of  the  attorne^  whose 
remaining  25/.  name  (though 

Griffits  and  Lawrence  for  the  plaintiff.  attorney  ilfthe 

Hawkins,  Q.C.,  and  Quain  for  the  defendants.  peared'upon  it, 

Thompson,  being  indebted  to  the  plaintiff,  the  latter  JjfluAori^''^ 
employed  Mr.  Robertson,  as  attorney,  to  recover  for  him  ^  P*y  J*** 
the  amount  due.      Accordingly,  a  writ  was   issued    by  tosuchattor- 
Robertson  against  Thompson,  and  the  proceedings  having  person  so  ac^- 
gone  on  to  judgment,  a  writ  of  capias  was  placed  in  the  ^^"  ^** 
hands  of  Willis,  an  officer  of  the  sheriff  of  Middlesex,  with 
instructions  to  arrest     Willis  receivecf  the  writ  of  capias 
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1859.        and    instnictioiis    to   arrest  from  another  attorney,  one 
Hbmmimo     Winter,  to  whom,  for  certam  reasons,  Robertson  at  this 
«.  juncture  transferred  the  management  of  the  case.     The 

and  Another.  ^^^  ^^  deposited  with  Willis  by  a  person  named  Fox, 
representing  himself  as  Winter's  clerk,  whose  name,  as 
attorney  in  the  action,  appeared  upon  it,  and  on  the  26th 
October  Thompson  was  arrested.  Shortly  after  the  arrest, 
Thompson,  having  found  means  of  settling  the  action, 
Willis  sent  notice  of  the  fiict  to  Winter,  at  his  offices  in 
Essex  Street;  but  the  messenger,  after  several  attempts, 
being  unable  to  see  either  Winter  or  any  one  lepresentiBg 
him,  and  Thompson  still  remaining  in  custody  and  being 
very  ill,  Willis  at  length  consented  to  receive  Ae  sum 
endorsed  upon  the  writ,  and  on  the  29th  the  prisoner  was 
discharged  from  custody.  Afterwards  Fojl  called  at 
WilUs*s  office,  and,  at  his  request,  Willis  paid  to  him  202. 
of  the  sum  realized  under  the  execution  upon  account 
Some  time  afterwards  Winter  and  Robertson  came  to  Willis's 
office  to  inquire  what  had  become  of  Thompson,  and  re- 
ceiving for  answer  that  the  money  had  been  paid,  and  202. 
of  it  had  been  handed  over  to  Fox,  and  the  defendant  in  the 
then  action  released.  Winter  expressed  his  sorrow  for  what 
had  happened  and  his  apprehensions  that  he  should  lose 
his  costs,  adding,  that  Fox  was  no  clerk  of  his,  but  simply 
a  messenger,  and  not  authorised  or  entitled  to  receive  the 
money. 

Crowder,  J.  (to  the  jury). — The  questions  for  con- 
sideration are — first,  whether  Winter  was  or  was  not  the 
attorney  for  the  plaintiff  in  the  former  action ;  and»  se- 
condly, whether  or  not  Winter  authorized  Fox  to  receive 
the  money. 

The  jury,  being  of  opinion  that  the  parties  were  properly 
authorized  in  both  instances,  returned  a 

Verdict  for  the  defendant  (a), 
(a)  See  Fuicher  v.  Hinder,  28  L.  J.,  Ex.  28. 
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1859. 
Coram  ErUy  J.  v-^s^^^ 

WOODS  V.  JOHNSTONE.  «^  „ 

nn  ^  iimry  Term, 

XHE  declaration  stated  that  the  defendant  had  employed  On  a  contract 
the  plaintiff  as  a  reporter  for  the  "  Morning  Herald,**  telli^*ce  to' 
"Standard*' and  "Evening  Herald "*  for  a  certain  period;  ^^^^.P^JIJ;'^' 
that  an  agreement  was  afterwards  made  that  the  plaintiff  newspaper,  to 

lit  -t^**  Ml  ^  published 

should  go  out  in  the  "  Agamemnon     and  report  matters  therein  only, 

connected  with  the  laying  of  the  Atlantic  cable,  and  that  u  wm  wcw!d[ 

he  should  be  permitted  to  report  for  other  morning  papers,  *«  ^®^t!jf  ??* 

and  the  defendant  promised  he  would  not  insert  the  articles  an  evening 

sent  except  on  the  day  following  that  on  which  they  were  iame^'paper  * 

received;  that  the  plaintiff  accordingly  went  out  and  fill-  {J^j  ^^'JJa^^Jin. 

filled  his  engagement,  but  the  defendant  inserted  the  articles  plaintiff  should 

in  his  evening  paper,  not  the  next  day,  but  the  same  day  gend  the  Intel- 

the  articles  arrived,  so  that  the  plaintiff  lost  the  value  of  JS^g^^n*^^ 

his  services  to  other  papers,  and  so  sustained  damaire.  papers,  held 

'^  ^  ,  .  ^  that  the  publi- 

[The  plaintiff  further  complained  of  having  been  dismissed  cation  ont  in 

by  the   defendant  without  having  received  six  months'  ^ituJ'n  on  Ae 

notice ;  but  nothing  turned  on  that.]  ?*y  <"»  ''hjch 

'  °  -^  It  was  received 

Pleas:   that  the  defendant  never  made  the  agreement,  was  a  breach  of 

•    J  1.^  J         ji  ^  contract  for 

never  indebted,  and  payment  which  the 

Edwin  JameSy  Hawkins^  Gray  and  J.  J.  Powell^  for  entitled  to  re- 
xu       1   •    A'/r  cover  the  sums 

the  plaintiff.  l,e  would  other- 

wise  have  re- 

M.  Chambers  and  3amard  for  the  defendant.  ceived  from  the 

It  appeared  that  the  plaintiff  was  a  reporter  and  general  papCTs?^™*"^ 
writer  for  the  newspapers,  and  had  entered  into  an  engage- 
ment with  Mr.  Baldwin,  the  proprietor  of  the  "  Morning 
Herald,*'  the  ''Evening  Herald"  and  the  "  Standard,**  as  a 
general  reporter.  These  three  papers  were  afterwards  sold 
to  the  defendant,  and  the  plaintiff  continued  as  before.  The 
plaintiff  was  desirous  of  being  employed  in  reporting  the 
expedition  for  laying  the  Atlantic  cable.  He  saw  the  secre- 
tary, and  was  informed  that  only  two  reporters  would  be 
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1859.  allowed  to  go  out;  one  for  ''The  Times,"  and  one  to  re- 
present all  the  other  newspapers.  The  plaintiff  then  saw  the 
managers  of  all  the  other  morning  papers,  and  was  engaged 
to  furnish  reports  to  them,  but  upon  the  express  under- 
standing that  the  reports  were  not  to  be  published  in  the 
evening  papers.  This  the  plaintiff  communicated  to  the 
manager  of  the  defendant,  and  those  terms  were  agreed  to. 
The  plaintiff  was  only  to  receive  his  regular  salary  from 
the  defendant.  The  plaintiff  accordingly  went  out,  and 
sent  his  reports  regularly,  as  agreed  upon,  until  on  the 
14th  July,  when  the  vessels  returned  to  Valentia;  he  re- 
mained out  six  weeks  longer,  and  from  that  time  all  his 
accounts  were  in  manifold.  On  his  return,  upon  going 
round  to  the  difierent  morning  papers,  they  refused  to  pay 
him,  alleging  that  the  reports  had  been  first  published  in 
the  "  Evening  Herald."  The  "  Daily  News"  had,  however, 
subsequently  paid  him  30/.,  and  the  "  Morning  Advertiser  " 
ten  guineas;  but  the  ''Morning  Post"  and  "Morning 
Chronicle  "  had  refiised  to  pay  him  anything.  The  plaintiff 
therefore  sought  to  recover  his  loss  on  that  account 

The  manager,  on  the  part  of  the  defendant,  admitted 
that  he  wrote  to  plaintiff  in  May  this  note : — "  I  am  glad 
to  say,  that  the  proprietors  of  the  '  Morning  Herald'  and 
'  Standard'  agree  that  you  shall  go  and  attend  to  the  laying 
down  the  Atlantic  cable ;"  and  that  accounts  should  be  sent 
to  other  papers ;  but  one  of  the  defendant's  witnesses  said, 
the  plaintiff  had  told  him  he  was  to  furnish  only  short 
accounts  to  the  other  papers. 

The  defendant  had  inserted  articles  of  the  plaintiff  up  to 
the  4th  October.  The  witness  complained  that  plaintiff 
had  broken  his  contract,  as  he  was  bound  to  have  sent  the 
"  Herald "  a  special  account,  and  only  a  short  one  to  the 
other  papers.  The  defendant  refused  to  pay  him  his  salary, 
saying  he  had  terminated  his  engagement  There  were 
arrears  of  salary  251.  49. ;  loss,  219L  12s. 
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Proprietors  of  other  papers  stated  that  they  had  made        1859. 
arrangements  with  the  plaintiff  relative  to  laying  the  Atlan- 
tic cable ;  but  those  arrangements  were  vitiated  in  conse- 
quence of  the  accounts  first  appearing  in  the  "  Evening 
Herald/'  as  the  articles  became  comparatively  useless. 

M.  Chambers,  for  the  defendant,  submitted  that  the  spe- 
cial contract  was  not  proved ;  that  a  breach  had  not  been 
proved ;  and  that  the  damage  claimed  was  not  admissible. 

Erle,  J. — There  is  evidence  to  go  to  the  jury. 

Erle,  J.  (to  the  jury). — There  are  two  questions,  whether 
there  was  a  contract  as  laid,  and  whether  the  engagement 
was  terminated  in  July.  I  am  of  opinion  the  plaintiff  was 
upon  a  permanent  engagement,  which  could  not  be  put  an 
end  to  without  notice  or  misconduct.  The  plaintiff  was 
engaged  to  superintend  the  operation  of  laying  the  cable. 
There  is  a  conflict  in  the  evidence  as  to  sending  manifold 
accounts  to  all  the  papers  :  that  is  for  you.  But  no  com- 
plaint was  made  of  it,  although  no  doubt  the  "  Morning 
Herald"  would  have  been  glad  to  have  had  the  whole  of 
the  plaintiff's  ability  and  talent  The  plaintiff  said  the 
contract  was  that  the  accounts  should  not  be  published 
before  the  morning.  Was  that  the  contract  ?  If  so,  was 
it  broken  ?    And  if  so,  what  damage  did  it  cause  ? 

Verdict  for  the  plaintiff  for  25/.  4«.  for 
the  salary,  and  for  2191.  ISs.  for 
the  breach  of  contract    £244 :  16s. 
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1S59. 
^-•N'-'*^  C&ram  Lord  Campbell^  C.  J. 

DRISCOLL  V.  THE  AUSTRALIAN  ROYAL  MAIL 
-,.,     -  STEAM  NAVIGATION  COMPANY. 

Hilary  Term, 

On  a  contract  XHE  plaintiff  declared,  that  on  the  7th  of  August,  1857, 
plaintuTon  he  had  signed  articlefl  to  enter  l!he  defendants'  service  as  a 
ticular*8h?p*on  ^'^P''*^'^*  ^^  ^  *  month,  to  go  On  board  tJie  ship  Austrrfian, 
^rtain  apcci-    on  a  vovaee  fiwn  London  to  Portsmovtii,  and  thence  to 

fied  Toyages,  "^^^ 

held  a  breach,    any  port  Of  ports  in  the  Indian  Ocean  or  China  Sea,  or 

before  thou  '^  Australian  colonies,  or  West  Indies  or  America,  wherever 
conT^^t  d'*  freight  or  employment  in  the  ship  might  ofler,  trading 
without  pro-  backwards  and  forwards  in  any  succession,  until  her  return 
•im^?ar  tm-  ^  &  ^^^  port  of  discharge  in  the  United  Kingdom,  the 
fiSJdthlt^par-  ^^y^S^  »o^  ^  exceed  two  years;  but  that  they  had  im- 
ticular  Teasel ;    propcrly  discharged  him  from  their  service.    The  defend- 

and  the  mere      »     »       ^  o  i  /*• 

acceptance  of    ants  pleaded: — 1.  The  general  issue ;  2.  That  the  plaintiff 

™un7of  wagea  ^^  absolved  the  defendants  from  their  contract ;  3-  That 

onboard  ^g  [j^d  accepted  a  sum  of  money  in  lull  satis£siction  of 

another  ship  i  .  . 

which  was  to  his  claim. 

Bail  for  a  dif-  «  .  v 

ferent  voyage,  ISSUe  thereon. 

wWch'thc*'^^  The  vessel  sailed  with  troops  for  India,  and  arrived  at 
plaintiff  did  Calcutta  in  November,  and  as  soon  as  the  troops  had  landed 
under  the  cir-  the  Captain  began  taking  on  board  a  cargo  of  goods  for 
notconclusive  England.  In  the  meantime  the  captain,  having  authority 
evidence  either  so  to  do,  sold  the  steam  Tcssel  to  tlie  Indian  Government  for 

of  accord  and 

satisfaction  or  250,000  rupees,  and  told  the  plaintiff  and  the  other  men 
contracL^""*^  that  he  had  no  further  need  of  their  services,  and  that  he 
must  discharge  them.  The  plaintiff  and  the  other  men 
refused  to  accept  their  discharge,  and  applied  to  a  magis- 
trate at  Calcutta,  who,  however,  decided  that  the  defendants 
would  fulfil  their  contract  if  they  provided  another  ship : 
being  in  distress,  the  plaintiff  accepted  a  sum  of  thirty 
•  rupees  from  the  captain,  and  signed  his  mark  to  a  receipt, 
which  purported  that  the  money  was  received  on  account 
of  wages,  as  fireman,  on  board  another  vessel  of  the  de- 
fendants, the  Victoria,   to  which  the  plaintiff  was  trans- 
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ferred.    The  plaintifT^  however,  refused  to  go  on  board  the        1659. 
Victoria,  and  told  the  captain  that  he  had  a  right  to  be      j. 
taken  back  to  England,  where  his  wife  and  family  were,  v. 

and  that  he  should  prosecute  his  claim  against  the  Company    Aumeauan 
when  he  arrived  home.     The  plaintiff  then  shipped  on   sx*b\^NaVi*^ 
board  a  sailing  vessel  called  the  Spirit  of  Trade,  at  2L  lOs.       oation 
a  month  wages;   but,   not  being  provided  with  suitable 
clothing,  his  health  suffered,  and  he  was  made  ill  for  several 
months.     When  he  arrived  in  England,  he  foimd  that  the 
allotment  of  his  wages  which  he  had  made  in  favour  of  his 
wife  had  been  stopped  by  the  Company.     The  plaintiff 
gave  as  a  reason  for  not  going  on  board  the  Victoria,  that 
he  understood  that  vessel  was  likely  to  go  to  Suez,  and 
that  the  voyage  between  Calcutta  and  Suez  in  the  capacity 
of  fireman  was  not  desirable. 

The  Victoria's  articles  were  precisely  similar  to  those  of 
the  Australian ;  and  if  the  plaintiff  had  gone  on  board  that 
vessel,  which  was  expected  home  in  a  few  weeks,  he  would 
have  had  equal  employment,  and  would  have  been  home 
within  the  two  years.  It  appeared,  however,  that  the 
Victoria  was  in  the  first  instance  to  go  to  Point  de  Galle, 
and  it  was  uncertain,  until  it  arrive  there,  whether  it  would 
not  have  to  go  to  Suez. 

Lord  Campbell,  C.  J.  (to  the  jury) — The  decision  of 
the  magistrate  at  Calcutta  was  bad  law,  and  the  defendants, 
by  selling  the  ship,  have  clearly  broken  their  contract  It 
is  for  you  to  say,  whether  the  plaintiff  had  entered  into  any 
fresh  arrangement  with  the  defendants,  or  to  accept  the 
thirty  rupees  in  satis&ction  of  his  claim.  If  not,  the  only 
question  is  as  to  the  amount  of  the  damages. 

Verdict  for  the  plaintiff,  damages  20L 

Two  other  causes,  which  depended  upon  the  same  facts, 
were  then  settled  by  the  defendants,  who  submitted  to 
verdicts  for  amounts  agreed  upon. 

Shee,  Serjt,  and  Prendergast  for  the  plaintiffs. 

JBoniU  for  the  defendants. 
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J^  Coram  CocUmrm,  C.  J. 

"^^^  ROBERTS  V.  THE  EASTERN  COUNTIES  RAIL- 
WAY COMPANY. 
^iiD^jmT  JLHIS  waa  an  action  brought  to  recover  damages  Tar  in- 
■iMUioed  juries  sustained  by  the  plaintiff  by  reason  of  careless 
way  accident,'  driving  on  the  railway  of  the  defendants, 
'i^p^ij^  Plea:  that  the  pkintiff  had  received  2t  in  accord  and 
the  ttoie,  DiM     satis&ction. 

•oppoaiDff  fhat 

be  bad  aua-  In  the  month  of  October  last  the  plaintiff,  who  was  in 

aerknis^JurT,    ^®  employment  of  a  firm  of  shipbrokers,  was  coming  up  to 

accepted  v.  as  town  in  One  of  the  carriaires  of  the  defendants,  when  at 

comDensatioii  ^                                           ' 

for  damage  to  Bromley  station^  owing  to  an  error  in  the  turning  of  the 

bU  clothes,  •          i*   i            •                                 i-          j>      -i          i 

keid  tbat  tbia  pomts,  a  portion  of  the  tram  got  on  to  one  luie  of  rails  and 

^ifp'tt  u      *®  remainder  on  to  another.     The  train  was  overturned, 

accord  and        and  the  hat  of  the  plaintiff  crushed.     He  was  not  aware  at 

aatiafactioo  for 

a  patent  and      the  time  that  he  had  been  seriously  injured,  and  when  he 

to^tbebriw7or  ^^^^^  ^  London,  the  stationmaster  suggested  that  he 
1^°^  should  have  some  remuneration  for  his  spoilt  hat,  and  gave 

him  2Lf  for  which  he  signed  a  receipt  The  plaintiff  went 
to  his  business  as  usual,  but  he  soon  began  to  suflfer  great 
pain  in  the  head,  and  became  nervous  and  sleepless. 
Eventually  he  consulted  a  medical  man,  who  told  him  that 
he  had  been  more  seriously  injured  than  he  had  at  first 
conceived.  He  was  light-headed,  vomited,  &c.,  and  was 
obliged  to  leave  business  ;  at  last  his  health  improved,  and 
he  returned  to  town.  He  was  still  far  firom  well,  had  lost 
his  memory,  and  was  unable  to  resume  his  employment 
Hannen  for  the  plaintiff. 

Ballantine^  Serjt,  was  cross-examining  him  as  to  the 
alleged  accord,  when 

CocKBURN,  C.  J.,  said, — It  surely  cannot  be  seriously 
urged  that  if  the  plaintiff  has  been  seriously  injured  he  is 
precluded  from  recovering  because  he  agreed  to  accept  9L 
for  his  hat 

Ballantine,  Serjt.,  thereupon  yielded  to  a 

Verdict  for  the  plaintifi^  damages  2502. 
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1859. 

Coram  Campbell^  C.  J. 

THE  WESTERN  BANK  OF  SCOTLAND  v. 
NEEDELL. 

^p|^  Hilary  Term, 

-LhIS  was  an  action  upon  fourteen  bills  of  exchange  Aoartywho 
indorsed  to  the  bank  between  January,  1856,  and  April,  nTembcr^ofa 
1857,  by  the  defendant  ^l^Zl 

Plea :  denying  the  indorsement.  and  in  ^neral 

not  taking  any 

Bovill  and  Murray  for  the  plaintiff.  ostensible  part 

^  '^  •  in  Its  affairs, 

WUde  and  Aspland  for  the  defendant  '^^^i""*?'  ^"* 

*^  g[iving  no  no> 

The  case  for  the  plaintiff  was,  that  the  bills  were  in-  ^l^^uMd 
dorsed  by  Monteith  &  Co.,  a  Glasgow  firm,  and  that  the  liable  for  bills 
defendant  was  a  member  of  that  firm  at  the  period  during  counted  to  the 
which  they  were  indorsed,  or  was  liable  as  such  partner.       pa'tner'm  the 

The  firm  of  John  Monteith  &  Co.,  calico  printers  at  ordinary  way; 

'^  and  for  the 

Glasgow,  kept  an  account  with  the  bank,  and  had  large  purposes  of  the 
dealings  by  way  of  discount  Mr.  John  Monteith  con-  ""' 
ducted  the  business.  Mr.  Needell  was  an  individual  share- 
holder in  the  bank;  but  on  the  17th  of  February,  1853,  he 
transferred  seventy-two  shares  to  John  Monteith  &  Co., 
consisting  of  John  Monteith  and  John  Hodder  Needell, 
partners,  and  those  shares  remained  so  registered  as  be- 
longing to  the  firm  of  John  Monteith  &  Co.  In  the  early 
part  of  1855  the  firm,  being  largely  indebted  to  the  bank, 
executed  a  mortgage  of  some  machinery  and  stock  in  trade 
to  the  bank,  and  the  defendant  signed  it  The  defendant 
resided  in  London;  took  otherwise  no  ostensible  part  in 
the  concern.  In  August,  1857,  the  manager,  for  the  first 
time,  saw  defendant  with  reference  to  the  affairs  of  John 
Monteith  &  Co.  The  bills  were  then  all  due,  and  had 
been  discounted  to  John  Monteith  in  the  usual  way  for  the 
purposes  of  the  firm.  Defendant  said  he  would  use  his 
efforts  to  raise  more  capital  to  carry  on  the  business.  It  was 
then  arranged  that  defendant  should  raise  3,000iL  or  4,000/. 

VOL.  I.  I  I  P.F. 


V. 

Needell, 
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1859.        by  bills.    Two  or  three  bills  were  drawn  and  carried  to  the 

—  '"^"^^      credit  of  John  Monteith  &  Co.     On  the  15th  of  August, 

The  Western  " 

Bank  op      1857^  the  manager  received  a  letter  from  Mr.  Needell  in 
Scotland       .i  . 

these  terms : — 

"  Dear  Sir, — The  enclosed  will  show  you  that  we  have 
plenty  of  funds  coming  in  for  our  engagements  next  week, 
which  are  very  light  indeed.  Mr.  Monteith  will  be  home 
on  Monday,  when  I  will  take  care  to  come  to  a  definite 
understanding  with  him  as  to  the  way  the  business  most 
be  conducted  in  future.  I  find  that  a  great  deal  has  been 
put  right  for  you  during  the  last  three  months,  and  if  you 
wish  us  to  go  on  and  do  so,  we  roust  have  money  for  the 
bill  of  521/.  14«.,  due  to-day  at  the  Union  Bank.  The  other 
we  can  manage  without  troubling  you. 

"  J.  H.  Needell." 

P.S. — ^'  There  is  no  possibility  of  managing  this  520L 
odd  in  any  other  way,  and  the  bill  must  not  be  allowed  to 
lie  over  on  any  account  The  Union  have  a  rule  that  when 
a  bill  is  not  paid  duly  at  maturity,  I  believe,  they  never 
take  another  from  the  same  parties.** 

The  bank  never  had  notice  of  the  retirement  of  Mr. 
Needell  from  the  firm  of  John  Monteith  &  Co.,  who  were 
bankrupt  on  the  9th  November,  1857,  being  largely  in- 
debted to  the  bank  on  the  bills  in  question  and  other  bills 
discounted  for  the  firm. 

Wilde^  for  the  defendant,'  did  not  contend  that  he  was 
never  in  partnership  with  Mr.  John  Monteith,  but  he  pro- 
posed to  prove  that  the  partnership  ceased  on  the  31st  of 
December,  1855,  and  said  that  this  would  be  brought  home 
to  the  manager  of  the  bank. 

The  defendant  was  called,  and  said  he  entered  into  part- 
nership with  Mr.  John  Monteith  at  the  end  of  1848.  The 
firm  was  '*  J.  Monteith  &  Co."  in  Glasgow,  and  '^J.  H. 
Needell  &  Co."  in  London.  In  1850  he  ceased  to  transact 
any  business,  and  the  firm  of  "J.  H.  Needell  &  Co."  ceased 


Needell. 
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to  exist.     He  retired  to  live  in  the  country,  but  remained        1859. 
a  partner  in  the  firm  of  "J.  Monteith  &  Co."    In  1852  a  xhewdlaN 
new  arrangement  was  made  between  him  and  John  Mon-      Bank  op 
teith,  and  a  deed  executed  on  the  12th  of  November,  1852,  r. 

by  which  trade  was  agreed  to  be  continued  for  a  further 
term  of  three  years  from  the  1st  of  January  following, 
Monteith  taking  two-thirds  of  the  profits,  and  witness  the 
remaining  third.  Accordingly  the  partnership  expired  on 
the  1st  of  January,  1856.  There  was  a  balance  struck  in 
1853,  and  above  2,000/.  was  coming  to  him  then.  He  ex- 
pected to  receive  10,000/.  up  to  the  end  of  the  partnership 
in  1855,  as  the  books  showed  a  profit  of  20,000/.  a  year. 
One  of  the  terms  of  the  deed  was  that  the  books  should 
be  balanced  on  the  1st  of  July  in  every  year.  That  was 
done  in  1853,  but  not  afterwards.  The  shares  were  trans- 
ferred in  accordance  with  one  of  the  terms  of  the  deed. 
In  January,  1856,  witness  went  to  Glasgow  on  purpose  to 
get  a  settlement  with  Monteith ;  but  Monteith  asked  him 
to  wait  until  July  and  it  should  make  no  difierence.  In 
July  or  August,  1856,  witness  went  again  to  Glasgow  and 
pressed  Monteith  for  a  settlement.  He  showed  the  books, 
and  he  said  the  stock  had  been  taken,  but  the  balance  had 
not  been  arrived  at.  He  said  again  that  it  should  make  no 
difierence  to  witness,  and  that  he  should  have  his  money, 
although  no  balance  had  been  arrived  at.  Witness  did 
receive  some  money  on  account  of  what  was  due  to  him  on 
the  partnership  to  December,  1855.  He  went  again  in 
December,  1856,  or  January,  1857,  and  again  Monteith 
came  to  no  settlement.  In  August,  1857,  witness  went 
again  to  Glasgow,  and  saw  Monteith  on  the  same  subject 
Monteith  asked  if  bills  could  not  be  negociated  for  his 
accommodation.  No  arrangement  was  made  then  as  to 
drawing  such  bills,  and  in  three  or  four  days  he  saw  Mr. 
Taylor,  in  consequence  of  Mr.  Taylor  sending  for  him 
respecting  some  bills  drawn  by  John  Monteith.  He  went 
to  the  bank  and  saw  Mr.  Taylor  for  the  first  time  in  his 

I  i2 
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1859.        life.    There  was  some  conflict  of  evidence  as  to  what  passed 

mu**^^^^      *^  ^1*^8  interview,  but  the  defendant  admitted  that  Taylor 

Bank  op      saict  he  would  hold  him  responsible  for  the  bills  now  in 

coT^  AND     question.     The  letter  of  the  15th  of  August  was  written  by 

Needell.     David  Murray,  cashier  to  John  Monteith.     During  Mon- 

teith*s  absence  Murray  came  to  him  and  said  he  was  prestsed 

by  Taylor  for  money  to  pay  a  bill,  and  it  was  useless  his 

writing  to  Taylor  himself.     Murray  then  wrote  the  note, 

and  placed  it  before  him  for  signature,  saying  that  if  he 

refused  Monteith  must  stop  payment.     He  read  the  note, 

and  signed  it. 

It  was  not  proved  that  there  had  been  any  notice  by  tlie 
defendant  to  the  bank,  prior  to  the  interview  with  Taylor  in 
1857,  that  the  defendant  had  withdrawn. 

Lord  Campbell,  C.  J.  (to  the  jury). — It  is  for  you  to  say 
whether  Mr.  Needell  held  himself  out  to  be  a  partner  in  the 
firm  of  John  Monteith  &  Co.,  of  Glasgow,  at  the  time  these 
bills  of  exchange  were  negotiated;  viz.,  between  the  15th 
of  January,  1856,  and  the  ^th  of  April,  1857.  It  is  ad- 
mitted that  the  defendant  W€U  a  partner ;  that  he  had  never 
given  public  notice  of  his  having  ceased  to  be  a  partner,  as 
every  prudent  man  should  do,  and  that  he  had  not  given 
any  such  written  notice  to  the  bank.  The  defendant  relied 
on  verbal  notice  to  the  manager  of  the  bank,  but  that  is 
distinctly  denied ;  and  it  is  for  him  to  make  out  distinct 
notice  of  withdrawal. 

Verdict  for  plaintiff,  I6,000t  (a). 

(a)  S.  P.  Ujfan  v.  Samuel,  12  And  see  Faldo  v.  Griffin,  ante,  p. 
Q.  B.  460 ;   17  L.  J.,  Q.  B.  271.      147. 
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1859. 
Coram  Crowder^  J.  ^^-*v-*^ 

WALKER  V.  ATKINSON. 

—^  Hilary  Term. 

JLHIS  was  an  action  for  the  amount  due  upon  a  valuation.  An  agrreement 

•ni  •11.1  which  might 

rlea :  never  indebted.  amount  to  a 

To  prove  an  admission  by  the  defendant,  itamped^as 

Skinner  and  Hannen,  for  the  plaintiff,  proposed  to  put  in  JJi^io"  by  tha 
an  agreement  signed  by  the  defendant  and  one  G.,  stamped  defendant  on  a 

as  an  agreement,  but  which  it  appeared  might  amount  to  a  teral  to  the 
I  /  X  lease,  and  re- 

lease (a).  lating  to  a 

JEdwards,  for  the  defendant,  objected  that  it  ought  to  be  subject  oV  the 
stamped  as  a  lease,  and  was  therefore  inadmissible.  '^^ 

Sed  per  Crowder,  J. — It  is  put  in,  not  as  a  lease,  but 
as  an  admission  by  the  defendant  as  to  the  valuation.  It  is 
not  put  in  to  show  a  lease.  It  is  admissible  as  something 
which  the  defendant  has  said  upon  paper ;  as  an  admission 
on  his  part  in  writing  on  a  matter  collateral  to  the  agree- 
ment itself,  according  to  the  principle  of  Evans  v.  Pro- 
thero  (6). 

The  agreement  was  accordingly  put  in.  It  contained  a 
clause  to  the  effect  that  the  defendant  and  G.  were  to  take 
to  and  pay  for,  &c.,  at  a  valuation,  upon  possession  being 
given,  and  to  receive  on  a  like  valuation  to  be  paid  by  land- 
lord or  incoming  tenant 

Verdict  for  the  plaintiff. 

(o)  Stratton  v.  PettU,  24  L.  J.,  C.  P.  182. 
(6)  1  De  G.,  M.  &  G.  572;  21  L.  J.,  Ch.  772. 


Coram  Martin,  JB. 
GOMME  V.  FRANKLIN. 

^  4fter  mi.  T. 

JLHIS  was  an  action  for  goods  sold.  The  mere  fact 

•ni  .11x1  that  a  man  has 

Plea :  never  indebted.  allowed  a  wo- 

man to  call 
herself  by  his  name,  he  not  cohabiting  with  her  nor  otherwise  holding  her  out  as  his  wife, 
will  not  suffice  to  make  a  prhndfaeii  case  against  him  of  liability  for  her  debts. 
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1859.  Hawkins  for  the  plaintiffs 

Shee,  Serjt.,  for  the  defendant 

It  appeared  that  the  goods  were  supplied  to  a  lady  who 
passed  under  the  name  of  "  Mrs.  Franklin,"  and  that  the 
defendant  had  been  seen  several  times  at  the  house ;  that 
on  one  occasion  she  sent  a  servant  to  him  with  a  message 
that  **  Mrs.  Franklin  desired  to  see  him." 

But  there  was  no  evidence  of  cohabitation,  and  on  the 
contrary  it  appeared  on  cross-examination  that  the  lady  was 
visited  by  respectable  people,  and  was  herself  married,  and 
a  person  of  independent  means. 

The  defendant  was  not  called. 

Sed  per  Martin,  B.— There  is  no  case.  It  is  nothing 
more  than  a  lady  calling  herself  by  the  name  of  the  defend- 
ant for  some  purpose  or  reason  which  does  not  appear. 
And,  although  it  were  with  his  knowledge,  it  does  not  ap- 
pear that  there  was  any  cohabitation,  or  that  he  held  her 
out  as  his  wife  (a).    There  must  be  a 

Nonsuit. 

(a)  Ryan  v.  Sams,  12  Q.  B.  460;  S.  C.  17  L.  J.,  Q.  B.  271. 


Coram  Cockbum,  C.  •/". 
ROWLAND  V.  LAZARUS. 

4fter  Hit.  T.     ^ 

A  written  un-     JLHE  action  was  for  the  balance  of  a  painter's  and  plum- 
buSder  to  do  *  ^cr's  bill.    Part  of  the  work  had  been  done  under  a  specific 

certain  works     cation  and  agreement  for  a  fixed  sum,  but  there  was  a  con- 

for  "  a  sum  to  ^^ 

be  fixed  by  tbe  siderable  claim  for  extras. 

vfdue  not  ap-^       It  appeared  in  the  course  of  the  plaintifiTs  examination 
}^oht!Md    ^^^  *  second  written  agreement  had  been  entered  into, 
not  to  require    which  was  in  the  following  words : — "  I  am  willing  to  exe- 
cute the  several  works  required  to  be  done  in  completing 
the  house  and  premises  known  as,  &c.,  to  the  satisfaction  of 
yourself  and  your  architect,  and  on  completion  of  the  same 
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to  accept  in  discharge  of  the  cost  the  sum  to  be  fixed  by        1859. 
your  architect,  upon  valuation  by  him  of  such  of  the  works 
as  are  not  included  in  the  contract  already  entered  into  by 
me." 

It  was  contended  that  the  agreement  required  a  stamp, 
and  that,  not  having  one,  the  duty  and  the  penalty  must  be 
paid. 

Piggott,  Serjt  {amicus  curue),  suggested  that,  as  it  did 
not  appear  on  the  fiice  of  it  to  be  of  the  value  of  20L,  nor 
to  be  capable  of  being  ascertained  to  be  of  that  value,  no 
stamp  was  required. 

Dixon  cited  the  case  of  Liddiard  v.  Oale  (a). 

CocKBURN,  C.  J.,  said  the  money  had  better  be  paid,  and 
he  would  look  into  the  point,  and  order  the  money  to  be 
returned  if  he  should  come  to  the  conclusion  that  the  docu- 
ment did  not  require  a  stamp. 

The  money  was  accordingly  paid. 

Afterwards, 

CocKBURN,  C.  J.,  considered  the  case  was  governed  by 
Liddiard  v.  Gale^  and  ordered  the  money  to  be  returned. 
Shee^  Serjt,  and  Dixon,  for  the  plaintiff. 
Collier  and  Joyce  for  the  defendant 
(a)  4  Ezdi.  816. 


At  Chambers  J  coram  Williams,  J* 

BARNETT  v.  HOOPER.  1858. 

I  Bee,  1. 

N  an  action  against  an  underwriter  on  a  policy  of  in-  The  affidavit 

surance,  Willes,  J.,  had  made  an  order  for  the  plaintiff  to  Ae^ittOTney*of 
produce,  on  affidavit  all  protests,  vouchers  and  documents  *??«  plaintiff  for 

.     ,  .  .  1.11.  <.  1  1.         ducovcry  ad- 

m  his  possession  relating  to  the  subject-matter  of  the  policy,  mitted,  under  . 

for  the  inspection  of  the  defendant  (a) ;  in  the  meantime  Juu>ce«,*^\n""" 

lieu  of  that  of 
(a)   See  C.  L.  P.  Act,  1854,      affidavit  by  wch  parly  on  hiB  be-  the  party  him- 

8.  50,  "Upon  the  application  of     half,  &c."  *^^^' 

either  party  in  a  cause,  &c.  on  an 
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1858. 


Barnett 

V. 

Hoofer. 


proceedings  to  be  stayed.     Summons  to  vary  the  order  of 
WiLLES^  J.,  by  substituting  the  oath  of  plaintiff's  wife. 

H.  F.  Gibbons  in  support  of  summons. 

Plaintiff^  being  in  Australia,  could  not  be  communicated 
with  in  less  than  six  months ;  order  was  therefore  a  virtual 
stay  of  proceedings  for  that  period. 

Williams,  J.,  made  an  order  that  the  oaths  of  plaintiff^s 
wife  and  attorney  should  be  substituted  for  tha.t  of  the 
plaintiffl 

Order  accordingly. 


1859. 
March  9. 
Judgment 
cannot  be 
signed  in  eject- 
ment on  de- 
fault of  ap- 
pearance until 
the  day  qfter 
the  sixteen 
days  for  ap- 
pearance have 
elapsed. 


STANTON  V.  BRITTLE. 

In  EJECTMENT.  Writ  served  on  the  19th  of  Feb- 
ruary,  plaintiff  signed  judgment  on  the  7th  of  March  in 
default  of  appearance.  Summons  to  set  aside  judgment 
with  costs.    (C.  L.  P.  Act,  1852,  ss.  169,  177  (a) .) 

JEf.  F.  Gibbons  in  support 

W.  R.  Cole,  contriL. 

Williams,  J.,  held  that  plaintiff  was  not  entitled  to  sign 
judgment  before  the  8th. 

Order  therefore  to  set  aside  judgment.     Costs 
to  be  defendant's  costs  in  the  cause. 


(a)  The  writ  is  to  command  the 
defendants  to  appear  within  sixteen 
days  after  service  (s.  169).  And 
in  case  no  appearance  shall  be  en- 
tered within  the  time  appointed^  the 
plaintilEf  shall  be  at  liberty  to  sign 


judgment  (s.  177).  In  this  case 
the  sixteen  days  reckoned  in  the 
usual  way  expired  on  the  7th,  but 
the  defendant  had  all  that  day  to 
enter  an  appearance. 


1859. 
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Hertford^  coram  Wightman,  J, 
PRENTICE  V.  TAYLOR. 

fY\  spring  A$*bt€9, 

JL  HIS  was  an  action  of  detinue  and  trover  for  sheep.  a  fanner  who 

Pleas :  not  guilty ;  not  possessed ;  non  detinet ;  and  to  Jh^fi^ifan 
the  count  on  detinue  a  plea  of  lien,  that  the  sheep  had  been  fP^}^*  ^^'^ 

1  11,         1      .       liable  in  trover 

entrusted  to  the  defendant  by  Williams^  who  had  authority  to  the  owner, 
to  pledge  them  for  advances  by  the  plaintiff  to  him ;  and  to  detain*Xra[ 
also  for  agistment  '^^t^. 

Replication:  a  tender  of  the  amount  due  for  agistment  andnotallowed 
-  to  deduct  from 

issue.  the  amount  of 

Montague  Chambers  and  Hance  for  the  plaintiff.  sum  due  for 

1  ^     ,  ^^^  ^h\Q\L  had 

Garth  for  the  defendant  been  tendered 

by  the  owner 

The  plaintiff,  in  1857,  had  entrusted  200  sheep  to  Wil-  and  refused. 
Hams,  who  was  well  known  as  a  '^  gist-shepherd,**  receiving 
sheep  to  **  agist.**  He  shifted  them  to  diflferent  &nns,  with 
the  plaintiff's  knowledge ;  and  ultimately  to  the  defendant's. 
They  came  backwards  and  forwards  to  be  sheared;  most 
of  them  "  lambed  ;**  some  died ;  and  there  was  thus  a  con- 
flict of  evidence  as  to  identity.  In  August,  1858,  Williams 
died.  The  plaintiff  claimed  the  sheep  of  the  defendant, 
who  disputed  the  identity,  and  likewise  claimed  a  lien  for 
30/.  for  agistment,  and  also  for  1002.  lent  to  Williams  on  a 
contract  with  him  that  the  sheep  (represented  as  his  own) 
should  be  deposited  as  a  security.  The  S02.  for  feed  had 
been  tendered  and  refused.  One  hundred  of  the  sheep 
had  been  sold  by  defendant  for  100/. 

Per  WiGHTMAN,  J. — The  only  question  is  as  to  the 
identity  of  the  sheep  and  the  property  in  the  plaintiff, 
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1859. 


for  Williams  had  no  authority,  as  an  agister,  to  pledge 
them,  supposing  them  to  have  been  the  plaintiflTs. 

Chambers  claimed  the  full  value  of  the  sheep,  denying 
any  lien  (a). 

WiGHTMAN,  J.  (to  the  jury). — The  sole  question  is 
whether  any,  and  how  many,  of  the  sheep  delivered  by 
Williams  to  the  defendant  were  the  plaintifPs.  If  so  give 
the  plaintiff  the  value. 

Verdict  for  the  plaintiff  180i,  not  deducting 
the  amount  claimed  for  feed  (ft). 


(a)  See  Jackton  v.  CummingM, 
5  M.  &  W.  342 ;  Forth  v.  Simpson, 
13  Q.  a  680 ;  18  L.  J.,  Q.  B.  263  ; 
Russell  on  Contracts,  pp.  484,  485, 
in  noiii. 


(6)  Garth  claimed  to  deduct 
this  amount  Sedper  Wight  if  an, 
J.,  the  deduction  cannot  be  en- 
forced in  this  action. 


JS^ng  Attizet. 

A  person  hav- 
ing only  a 
right  of  shoot- 
ing over  land 
has  no  right  to 
empower 
keepers  to  ap- 
prehend par- 
ties trespassing 
in  search  of 
game ;  and  on 
Sieir  resisting, 
with  no  greater 
▼iolence  than 
is  used  by  the 
keepers,  they 
will  not  be  lia- 
ble for  an  as- 
sault   But  if 
the  trespass  is 
in  the  night, 
they  may  be 
indicted  for 
night  poach- 
ing. 


Coram  Martin,  B. 
REGINA  V.  WOOD  and  another. 

JL  HE  prisoners  were  charged  with  misdemeanor,  for  having, 
with  other  persons,  been  upon  certain  land  in  the  night-time, 
armed  with  an  oflfensive  weapon,  in  pursuit  of  game. 

There  were  several  counts  in  the  indictment,  and  in  one 
of  them  the  defendants  were  charged,  under  9  Geo.  4, 
c.  69,  s.  ^,  with  assaulting  George  Monro  and  Thomas 
Day,  who  were  described  in  the  indictment  as  the  game- 
keepers of  a  gentleman  named  Ames,  in  whose  occupation 
the  land  was  laid  as  being. 

There  was  also  a  second  indictment  against  the  defend- 
ants, which  charged  them  with  feloniously  cutting  and 
wounding  George  Monro,  with  intent  to  do  some  grievous 
bodily  harm. 

Clark,  who  conducted  the  prosecution,  elected  to  pro- 
ceed with  the  indictment  for  misdemeanor. 

Worsley  appeared  for  Wood. 
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The  other  defendant  was  undefended  by  Counsel.  1859. 

It  appeared  from  the  evidence  that  Monro  and  Day  were  Rboina 
keepers  in  the  employ  of  Mr.  H.  F.  Cavendish,  who  had  ^^-^^ 
the  right  of  shooting  over  some  land  in  the  occupation  of  a  and  Another, 
gentleman  named  Ames,  at  Kimpton,  near  Welwyn,  and 
that  on  the  night  of  the  10th  of  December  they  were  in  a 
wood  called  Priors  Wood,  which  was  a  pheasant  preserve, 
on  the  look  out  for  poachers.  While  so  engaged  they  heard 
the  report  of  a  gun,  and  the  pheasants  were  disturbed,  and 
they  went  round  the  wood  into  a  lane,  where  they  found 
the  defendants,  who  were  well  known  to  them,  and  they  at 
once  laid  hold  of  them.  The  defendants  at  first  said  they 
did  not  want  any  disturbance,  and  they  would  go  with  the 
keepers,  and  Monro  took  charge  of  Wood  and  Day  of 
Edmunds,  and  they  all  walked  away  in  the  direction  of  the 
head-keeper's  cottage.  They  had  only  gone  a  short  dis- 
tance, however,  when  Wood  drew  the  barrel  of  a  gun  from 
under  his  smockfrock  and  aimed  a  tremendous  blow  at  the 
head  of  the  keeper  Monro.  He  warded  it  off  with  his  arm, 
and  returned  the  blow,  and  a  third  man  came  up,  and  he 
and  Wood  commenced  a  most  desperate  attack  upon  the 
keeper  with  the  stock  and  the  barrel  of  a  gun.  The  other 
keeper,  upon  hearing  Monro  cry  out,  went  towards  him  to 
render  assistance,  when  he  was  struck  from  behind  and 
knocked  down,  and  the  keepers  were  then  beaten  until  they 
were  quite  insensible,  and  the  defendants  got  away.  They 
were,  however,  taken  into  custody  on  the  same  morning  at 
a  beershop,  called  the  Woodman,  in  the  same  neighbour- 
hood, and  their  clothes  were  found  to  be  completely  satu- 
rated with  blood,  and  Wood  had  received  a  most  fearful 
injury  upon  the  head  from  blows  inflicted  by  the  stick  of 
the  keeper  Monro.  The  keeper,  Monro,  received  very 
severe  injuries;  for  a  considerable  time  it  was  doubtful 
whether  he  would  recover,  and  it  appeared  that  he  was  still 
sufiering  from  the  violence  that  he  had  sustained. 

The  two  keepers,  Monro  and  Day,  on  cross-examination, 
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ia59.  said  that  they  were  not  in  the  aeirice  of  Mr.  Ames,  bat  <^ 
Mr.  CaTendiah.  They  knew  both  die  prisoners  werj  well 
and  where  they  ooold  be  foand,  bat  dieir  orders  were  to 
apprehend  any  person  they  found  trespassing  in  pursiiit  of 
game,  and  this  was  their  object  in  being  out  on  the  ni^t  in 
question.  The  former  also  said  that  after  Wood  had  struck 
him  with  the  gun-barreU  he  hit  him  with  his  stick  as  hard 
as  he  could,  and  he  did  not  know  whether  he  fractured  bis 
skull  or  not,  but  he  had  heard  it  said  in  the  neighbourhood 
that  his  skull  was  fractured. 

At  the  close  of  the  case  for  the  prosecudon,  Warsley 
objected  that  die  count  for  an  assault  could  not  be  main- 
tained. 

Martin,  B. — I  am  of  that  opinion.  The  statute  only 
empowers  the  owner  or  occupier  of  land  to  authorize  bis 
servants  to  apprehend  persons  found  trespassing,  and  as 
Mr.  Cavendish  only  had  the  right  of  shooting,  he  did  not 
possess  that  power.  The  keepers,  therefore,  had  no  right 
to  apprehend  the  prisoners,  and  they  were  justified  in  re- 
sisting. 

Clark  submitted  that  the  mere  act  of  taking  the  prisoners 
into  custody  did  not  excuse  their  subsequent  violence,  and 
that  at  all  events  there  was  an  excess  of  resistance  that 
would  amount  to  an  assault 

Martin,  B. — I  cannot  see  that  there  was  much  excess 
when  one  party  used  a  gun-barrel  and  the  other  fractured 
his  skull  with  a  bludgeon,  and  I  am  clearly  of  opinion  that 
the  count  charging  an  assault  cannot  be  supported  under 
the  circumstances. 

But,  upon  the  counts  in  the  indictment  which  charged 
die  defendants  with  being  in  the  night-time  in  the  wood  in 
question  in  pursuit  of  game, 

Verdict  guilty. 
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1859. 
Chelmsford^  coram  Martin^  B. 
ROLPH  V.  BARTON. 

-|->^  spring  Astizes. 

xJETINUE  and  trespass  for  a  steam-engine,  and  a  count  In  an  action 
on  a  contract  of  sale  to  the  plaintiff,  and  a  promise  to  deliver  of  salc'signed 
the  engine  to  him.  t^A^wf  th"at" 

Pleas :  not  possessed ;  nan  assumpsit^  and  a  plea  of  fraud ;  if.  as  he  stated, 
that  the  defendant  was  induced  to  make  the  contract  by  had  obtained 
fraud  of  the  defendant,  and  repudiated  it  as  soon  as  he  dis-  by  leadinRhini 

covered  the  fraud  (a).  *o  undcretand 

__  .  ^      ,  .     .        ^  «  th«t  his  attor- 

The  .parties  agreed  as  to  a  negotiation  for  a  contract  of  ney  had  pre- 

sale  for  250L,  the  price  to  be  paid  in  a  year,  and  security  approved  of 

to  be  given ;  but  they  differed  as  to  whether  the  security     V.1f"/j*^' 

was  to  be  to  the  satisfaction  of  the  defendant's  attorney,       ing  out  not  to 

The  contract  was  to  be  in  writing,  with  a  surety;  and  on  the  contract 

the  3rd  August,  1858,  the  defendant  brought  to  the  plaintiff  rejidfaterim. 

two  copies  of  the  following  contract :  —  mediately,  the 

contract  was 

"  It  is  hereby  agreed  by  and  between  J.  Rolph  and  G.,  avoided, 
and  Barton,  that,  in  consideration  of  Barton  having  this 
day  sold  to  Rolph  a  steam-engine,  &c.  for  250/.,  and  of 
Barton's  agreeing  to  forbear  the  said  sum  until  the  1st  Oc- 
tober, 1859,  we  the  said  Rolph  and  G.  agree  to  pay  to  the 
said  Barton,  on  the  said  1st  October,  1859,  the  said  sum  of 
250/.,  with  interest  at  5/.  per  cent** 

This  was  signed  by  the  plaintiff  and  G. ;  and  the  de- 
fendant also,  on  its  being  presented  to  him  by  the  plaintiff, 
signed  it,  but  he  swore  that  he  understood  from  the  plaintiff 
that  it  had  been  prepared  by  his  own  attorney,  whereas  it 
was  prepared  by  the  plaintiffs  ;  and  also  that  his,  the  de- 
fendant's attorney,  had  approved  of  G.  as  a  surety,  whereas 
the  plaintiff  had  not  been  to  the  defendant's  attorney  at  all, 
and  he  knew  nothing  about  him,  and,  in  point  of  &ct,  he 

(a)  Selway  v.  Fogg,  5  M.  &  W.  83. 
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1859. 


was  not  a  responsible  person  for  the  amount.  The  same 
day  the  engine  was  delivered,  but  on  the  defendant's  attorney 
hearing  of  it  he  retook  possession  of  it  and  repudiated  the 
contract 

Per  Martin,  B.  (to  the  jury). — The  case  turns  upon 
what  took  place  when  the  contract  was  signed  by  the  de- 
fendant ;  and  if  you  believe  the  account  given  by  the  plain- 
tiff, you  will  probably  find  that  the  defendant's  signature 
was  obtained  by  fraud ;  and,  if  so,  then  the  contract  was 
avoided,  as  it  was  repudiated  the  same  day.  But  if  you 
find  for  the  plaintiff,  you  must  give  some  damage  for  the 
detention  and  also  find  the  value. 

Verdict  for  the  plaintiff  for  250t  as 
the  value  of  the  engine,  and  52. 
damages. 


In  an  action 
for  issuing  ex- 
ecution before 
the  period  for 
which  time  had 
been  given  to 
pay  a  debt  by 
instalments, 
the  time  laid 
not  being 
proved,  and 
the  Judge,  who 
at  Chambers 
had  restrained 
further  pro- 
ceedings on 
the  original 
action,  naving 
been  of  opinion 
that  no  action 
should  be 
brought,  an 
amendment 
was  refused. 


SAUNDERS  t;.  TEED. 

X  HE  declaration  stated  that  the  now  defendant  had  com- 
menced an  action  against  the  plaintiff,  «nd  had  issued  and 
served  a  writ ;  that  it  was  then  agreed  between  them  that 
the  now  plaintiff  should  not  enter  an  appearance  to  the 
writ,  but  pay  to  the  now  defendant  3/.  in  cash,  and  the 
residue  11/.  125.  by  instalments  within  afartnighty  and  that 
the  defendant  should  stay  all  proceedings  after  payment  of 
the  last  instalment. 

General  averment  of  performance. 

Breach,  that  the  now  defendant  signed  judgment,  and 
within  the  fortnight  issued  execution  against  the  now  plain- 
tiff and  took  his  goods,  &c. 

Pleas  :  1.  Denying  the  contract;  2.  The  breach. 

Hawhins  and  Wood  for  the  plaintiff. 
C  Polloch  for  the  defendant. 
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On  the  22nd  June,  1858,  the  now  defendant,  having  1859. 
issued  a  writ  against  the  how  plaintiff  indorsed  for  III.  lOs. 
and  2/.  for  costs,  agreed  with  him  to  take  31.  "  on  account 
of  debt  and  expenses,*"  and  the  remainder  by  instalments 
"  within  three  weeks  or  a  month."  There  had  been  three 
other  payments  making  up  11/.  lOs.,  and  leaving  21.  due. 

Judgment  was  signed  after  the  fortnight  but  within 
three  weeks.  The  sheriff  entered  on  the  6th  August,  and 
went  out  on  the  8th  September.  In  the  meantime  there 
had  been  various  applications  at  Judges'  Chambers  before 
Hill,  J.,  to  set  aside  the  judgment  as  irregular  and  contrary 
to  good  faith  (a).  The  learned  Judge  set  aside  the  execu- 
tion, but  declined  to  set  aside  the  judgment,  and  indorsed 
on  the  summons  "  no  action  to  be  brought ;"  but  this  being 
objected  to,  wrote  "  no  further  proceedings  to  be  taken  in 
this  action." 

The  sum  due  was  paid  and  the  execution  withdrawn. 

In  the  present  action,  an  application  had  been  made  at 
Chambers  for  leave  to  plead  a  plea  denying  the  plaintiffs 
performance  of  his  part  of  the  contriBU!t,  but  the  learned 
Judge,  as  it  was  not  pleaded  as  a  condition  precedent, 
declined  to  allow  the  plea ;  imposing,  however,  an  under- 
taking that  the  plaintiff  should  prove  at  the  trial  that  the 
defendant  had  issued  execution  tcithin  the  fortnight. 

C.  Polloch  now  claimed  a  nonsuit  or  verdict  for  the 
defendant,  on  the  grounds — first,  that  there  was  no  con- 
sideration for  the  contract,  seeing  that  the  debt  was  not 
disputed,  so  that  forbearance  to  defend  the  original  action 
was  nothing  more  than  a  duty  imposed  by  law ;  and  second, 
that  the  declaration' was  not  supported  by  the  evidence. 

Hawkins  and  Wood,  contr^. 

(a)   See  Medina  v.  Grove,  10      647;  14  L.  J.,  Ex.  11 7 ;  and  C.  P. 
Q.  B.  152;  17  L.  J.,  Q.  B.  321 ;       188. 
and  Wade  ▼.  Simeon,  13  M.  &  W. 


476  CASES  ON  THE 

1859.  There  was  consideration,  for  the  now  defendant  gained 

a  right  to  issue  execution.  And  the  declaration  is  proved 
in  substance,  and  should  be  amended  according  to  the 
evidence. 

Sedper  Martin,  B. — There  is  no  cause  of  action.  I  do 
not  think  there  was  consideration,  but  certainly  the  decla- 
ration is  not  sustained.  And  as  the  learned  Judge  at 
Chambers  clearly  considered  that  no  action  should  be 
brought,  I  shall  not  amend. 

Record  withdrawn. 


„  ,    ,  ,  BURCHAM  AND  ANOTHER  V.  WALKER. 

spring  Jstizes. 

Id  support  of     XHIS  was  an  action  on  a  promissory  note,  dated  12th 

B  plea  of  dis- 

charge  by  in-     December,  1857,  payable  to  the  plaintiffs  one  year  after 

■olvencv,  lem-      ,    . 
bU,  that  the        «**«• 

StlbCT^^r^etd-       ^'^*  ^^**  ^^  ^^^^  ^*^  ^^"^  discharged  by  the  Insolvent 
ingi  should  be   Court    Issue  thereon. 

produced. 

the  names  and      Honyman  for  the  plaintiff. 

residence  of  •^  '^ 

l^eing  t A^'         -P^^''^  fo'  *«  defendant 
the  schedule,         I'he  issue  being  on  the  defendant, 
claim  (upon  a        Pearce  proved  and  produced  a  certified  extract  from  the 
note)*wa7not    schedule,  in  which  the  note  was  mentioned,  but  plaintiffs 
discharged.       ^ere  described  by  the  name  of  "  BurchtTi^  &  P.,  brewers, 
of  Reenham,  Norfolk,'*  and  called  the  defendant  to  prove 
that  he  intended  thereby  to  describe  the  note  in  question, 
which  was  otherwise  correctly  stated. ,  The  discharge  was 
also  put  in,  dated  30th  March,  1858. 

Honyman  produced  the  note,  which  was  payable  to  the 
plaintiffs  at  Reepham,  Norfolk,  and  proved  that  there  were 
distinct  places  in  the  county  of  those  names.  He  also 
proved  that  the  note  had  never  been  out  of  the  hands  of  the 
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plaintiffs,  and  that  they  never  had  the  notice  of  the  peti-        1859. 
tion.     He  then  objected,  first,  that  the  plea  was  not  sup-     ^^^^^ 
ported,  because  the  petition,  &c.  had  not  been  produced,  so    and  Another 
that  it  did  not  appear  that  the  Court  had  jurisdiction  (a) ;      Walter. 
and  second,  that  the  description  of  the  debt  in  the  schedule 
was  not  sufficient,  the  name  and  residence  being  alike  mis- 
described,  and  the  exception  in  the  Insolvent  Act  as  to 
bills  and  notes  not  applying  where  the  instrument  had  not 
left  the  hands  of  the  original  payee.     HUU  v.  Mikan  (Jb\ 
Ex  parte  Oreemoood  (c). 

Pearce^  coniri,  cited  Rosco^s  Niri  PriuSy  p.  251. 

Martin,  B. — The  proof  is  not  sufficient,  and  the  plea  is 
not  sustained.    Therefore  there  must  be  a 

Verdict  for  plaintiffs  (d). 

(a)  Re  CoydfU,  30  Law  Times,  (d)  Entered  for  defendant,  in 
172.  Q.  B.,  the    plaintiffs   being  tfery 

(b)  8  Excb.  751.  eminent  brewers,  and  tbere  being 

(c)  17  L.  J.,  Q.  B.  28.  no  others  in  the  district. 


NEWSON  V.  SMYTHIES. 

X  HIS  was  an  action  on  a  deed,  dated  1st  November,  1856,  in  an  action 
which  recited  that  the  plaintiff,  then  tenant  to  the  defendant  ^/nant^gaiwt 
of  a  farm,  under  covenants  to  cultivate  in  the  usual  manner,  ^^^  landlord  for 

'  not  paying  for 

had  committed  breaches  of  covenant,  and  done  damage  to  ploughing, 

the  amount  of  501 ,  and  whereby  the  plaintiff  covenanted  ^^'i^rd- 

that  he  would  on  the  25th  March,  1858,  deliver  up  pos-  |?o*5,^^ji^*;t 

session  of  the  &rmhouse,  with  the  stable,  coach-house  and  to  a  deed  en« 

outbuildings  belonging  to  it,  and  that  he  would  on  the  29th  tween  them,  it 

September,  1858,  deliver  up  to  the  defendant  possession  of  Mndftions^pre- 

the  farm;  and  that  he  would,  from  the  date  of  the  deed  <'f^«'™*i^t*  ^^S 

plaintiff  should 

deliver  up  pos- 
session of  the  farm-house  and  stable  on  a  certain  day,  and  of  the  farm  on  a  later  day,  and 
should  cultivate  on  the  four-course  system,  according  to  the  custom  of  the  country :  held, 
1,  that  the  first  covenant  means  only  the  stable  of  the  farm-hoiue ;  2,  that  the  covenant  to 
cultivate  meant  only  so  far  as  was  universally  obligatory  by  the  custom  of  the  country ;  and, 
8,  that  the  defendant  having  concurred  in  the  valuation  after  the  plaintiff  had  given  up  pos- 
session of  the  farm,  was  evidence  whence  the  jury  might  infer  an  admission  of  a  substantial 
performance  of  the  conditions  precedent. 

VOL.  I.  K  K  F.F. 
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1859.  until  such  delivery  up  of  the  fiumiy  cultivate  the  same  ac- 
cording to  the  custom  of  the  country  on  the  four-courae 
system ;  and  that,  on  his  delivering  up  the  &nn,  the  defisnd- 
ant  would  pay  the  plaintiff  for  the  value  of  the  crops  and 
manure,  &c.,  according  to  a  valuation,  &c.;  but  that  if  the 
plaintiff  should  not  deliver  up  possession  of  the  fiinnhouse, 
stable^  &c.  on  the  £5th  March,  or  if  he  should  not  deliver 
up  the  possession  of  the  fium  on  the  29th  September,  or  if 
he  should  not  meanwhile  cultivate  the  farm  according  to 
the  covenant,  the  defendant  should  not  be  bound  to  pay  for 
the  waygoing  crops,  &c.  Averment  of  performance  on  the 
part  of  the  plaintiff.  Breach,  that  the  defendant  did  not 
pay  the  amount  of  the  valuation.  Common  count  for  crops, 
&c.  sold. 

Pleas:  1.  Never  indebted.  2.  That  the  plaintiff  did  not 
deliver  up  possession  of  the  farmhouse,  stable,  &c.  accord- 
ing to  his  covenant.  3.  That  he  did  not  cultivate,  &c.  ac- 
cording to  his  covenant 

Montague  Chambers  and  Lhnfd  for  the  plaintiff 

HawMns  and  Hannen  for  the  defendant 

The  plaintiff  delivered  up  possession  of  die  farmhouse 
and  the  stable  belonging  thereto,  and  the  other  outbuildings 
(except  a  fowl-house),  on  the  25th  March,  but  not  the 
farm  stables,  which  he  retained  until  he  delivered  up  the 
farm  on  the  29th  September. 

There  was  a  conflict  of  evidence  as  to  whether  he  had 
cultivated  on  the  four-course  system  according  to  the  cus- 
tom of  the  country.  And  the  defendant  had  made  com- 
plaints at  the  time. 

But  on  the  plaintifi^s  leaving,  the  valuation  had  taken 
place,  and  no  claim  made  on  the  part  of  the  defendant  for 
deduction  or  allowance  in  respect  of  the  damage  sustained 
by  reason  of  bad  cultivation.  And  the  complaint  being  that 
the  ploughings  had  not  been  sufficient,  the  defendant  swore 
that  he  had  ploughed  four  times,  and  had  told  a  friend  of 
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the  defendant  that  he  would  plough  a  fifth  time  if  the  de-        1859. 
fendant  would  pay  for  it     (The  defendant  was  to  pay  for 
the  ploughingSy  and  they  were  reckoned  in  the  valuation.) 
This  party  was  not  called  by  the  defendant^  and  defendant's 
statement  was  taken  as  uncontradicted. 

Martin,  B. — The  covenants  on  the  part  of  the  plaintiff 
are  conditions  precedent,  and  if  it  is  proved  that  he  failed  in 
any  part  of  them  he  cannot  recover.  And  he  can  only  re- 
cover on  the  deed,  because  no  express  contract  has  been 
proved  subsequent  to  it,  and  an  express  contract  excludes 
an  implied  one. 

1.  As  to  the  covenant  to  deliver  up  the  &xmhovse  and 
stable,  that  may  mean  the  stable  of  the  farmhouse^  which 
was  delivered  up  in  due  time;  and  the  question  of  parcel  or 
no  parcel  being  for  you,  you  are  at  liberty  to  find  that  the 
plaintiff  did  deliver  up  the  ^'  stable,  coach-house  and  out- 
buildings belonging  to  the  said  farmhouse." 

2.  As  to  the  covenant  to  cultivate  according  to  the  cus- 
tom of  the  country,  the  evidence  as  to  the  custom  being 
contradictory,  the  question  turns  very  much  on  what  passed 
with  the  defendant's  firiend  or  agent,  and  you  are  at  liberty 
to  find  that  the  plaintiff  ploughed  as  much  as  he  was  bound 
to  do  by  the  custom. 

And  generally  the  question  is,  whether  substantially  the 
plaintiff  cultivated  according  to  the  custom  of  the  country, 
taking  fiiirly  into  consideration  that  he  was  an  outgoing 
tenant,  and  was  to  be  paid  only  according  to  the  value  of 
what  he  put  into  the  ground. 

Upon  both  covenants  you  are  to  consider  whether  the 
&ct  that  the  defendant  in  September  consented  to  the  valu- 
ation without  making  any  cross  claim  for  compensation  was 
not  an  admission  on  his  part  that  the  covenants  had  been 
substantially  performed. 

Verdict  for  the  plaintiff. 
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"■^^""^^  TEAR  AND  OTHERS  V.  TAYLOR. 

In  ejectment     JuJECTMENT,  for  garden  ground, 
purchasers  of        The  plaintiffs  were  trustees  under  the  marriage  settle- 
copyhold  and     „ent  of  one  Staple. 

leasehold  pro-  *^ 

h!^'theiii°ir        ^^^'  ^^^^'  ^^^  ^-  Pollock,  for  the  plaintiffs. 

to  ie*Hmitt  ^^^  ^^^  Raymond  for  the  defendant. 

So'^nd^ft"^^^      In  1802  a  property  consisting  of  "  Wood  Cottage"  and 

th^'^aid"  °^ .    the  garden^  and  Wood  Street  (a  row  of  cottages  adjoining), 

one  having        Walthamstow,  belonged  to  one  Jones ;  the  Wood  Cottage 

into  the  garden  portion  being  copyhold ;  the  Wood  Street  cottages  being 

?l!«V?"  ^  enfranchised.     In  1802  the  latter  were  leased  to  one  Lei- 

forty  years  ago 

by  the  then       cester  for  a  term  expiring  in  1823 ;  he  also  having  purchased 

common  pro-  *         «=»  »  •. 

prietor,  and  the  copyhold  part.  In  1813  Staple's  trustees  purchased 
linebeing'l^  *^®  copyhold  from  him,  and  it  was  surrendered  to  them 
doubtful  on  ^  tjjg  ^g^g  Qf  tjjg  settlement,  not  being  described  either  by 
held,  ihat  the  admeasurement  or  abuttals,  but  simply  as  "  the  dwelling- 
piece  in  ques-  house  and  garden,'*  called  Wood  Cottage.  In  1813  Staple 
nonhadactu-  jjg^  purchased  from  Leicester  his  interest  in  the  leasehold 
vied  with  the  part  of  the  property,  which  was  described  by  reference  to 
perty  for  more  a  plan  in  the  margin  of  the  lease,  with  certain  admeasure* 
SIII^Tm  con.  ™ents  thereon.  Part  of  the  garden  ground  belonging 
elusive.  thereto  had  been  thrown  into  the  garden  of  the  "  Wood 

Cottage,''  and  was  so  occupied  therewith  by  Staple  until  1813 
(when  it  was  let  to  tenants),  and  again  from  1833  to  1837, 
when  he  died  and  his  widow  left.  In  1817  he  bad  taken 
a  lease  from  Jones,  in  renewal  of  Leicester's  lease,  for  a  term 
which  expired  in  1838.  In  1836  he  had  again  thrown 
back  that  part  of  the  garden  ground  into  the  garden  of  one 
of  the  Wood  Street  cottages  (whence  it  had  been  taken), 
together  with  a  small  piece  of  Wood  Cottage  garden,  and 
so  it  remained.  In  1843  the  defendant  purchased  the 
property  comprised  in  that  lease  from  Jones,  with  a  plan 
and  admeasurements  the  same  as  before  mentioned.  The 
plaintifi^  now  claimed  the  small  piece  of  garden  ground 
which  Staple  had  taken  from  Wood  Cottage  garden.     It 
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was  contended  that  the  defendant  had  more  than  he  was 
entitled  to  by  the  admeasurements,  and  according  to  the 
plaintiffs'  plan  it  so  appeared ;  but  that  plan  did  not  make 
the  land  correspond  in  shape  with  that  upon  the  defendant's 
conveyance  or  the  old  lease  to  Leicester,  although  it  did  in 
quantity;  and  the  contest  was  as  to  the  boundary  line 
whence  the  admeasurements  should  be  taken. 

Lush^  for  the  defendant,  proved  that,  in  point  of  fact,  the 
Wood  Street  property  had,  ever  since  1837,  comprised  and 
been  occupied  with  the  piece  of  garden  ground  in  question, 
and  contended  that  even  if  the  boundary  between  the  lease- 
hold and  copyhold  was  left  doubtful  upon  the  plans,  the 
actual  occupation  of  the  leasehold  property  for  more  than 
twenty  years  concluded  the  question. 

Martin,  B.,  was  of  that  opinion ;  and  under  his  direc- 
tion the  jury  found  a 

Verdict  for  the  defendant  (a). 

(u)  The  case  was  moved,  but  no  rule. 


1859. 

Tear 
and  Others 

V. 

Taylor. 


Coram  Wightman,  J, 
ARCHER  V.  SADLER. 

—^  Spring  Jttixes. 

J.RESPASS,  for  breaking  gates  and  entering  the  land  of  in  trespass  for 

,        I   •   xiiT  entering  land 

tne  plaintlii.  and  breaking 

gates,  the  in- 
.  terest  of  the 
plaintiff,  under 
a  contract  for 
growing  crops, 
expiring  on 
__  thfi  dav  on 

Pearce  opened  that  the  plaintiff  derived  title  from  Pettit,  which  the  entry 
who  took  from  the  plaintiff's  assignees.     But  failing  to  JJ,"  ™efendant. 
prove  the  proceedings  on  the  plaintiff's  bankruptcy,  or  the  who  was  en- 
contract  with  Pettit,  he  called  the  plaintiff  to  prove  that  property:  held, 

that  as  the 
plaintiff  was 
entitled  to  the  tohok  o(  the  dajr  to  remove  his  crops,  the  entry  was  unlawful,  but  the 
damages  must  be  nominal.    And  an  amendment,  to  include  the  crops  in  the  declaration,  was 
refused. 


Pleas :  not  guilty,  and  not  possessed. 

Pearce  for  the  plaintiff. 

Hawkins  and  J\imer  for  the  defendant. 
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1859.  after  he  obtained  bis  certificate  in  June,  1858,  he  entered 
into  possession  of  the  land  in  question,  and  continued  in 
occupation  until  Michaelmas-day,  1858,  placing  divers 
crops  and  manure  thereon. 

And  per  Wiohtman,  J. — That  is  sufficient  primd  facie 
evidence  of  possession  to  sustain  the  action. 

On  the  29th  of  September  the  plaintiff  locked  the  gates, 
which  were  on  the  same  day  broken  off  by  the  defendant, 
who  took  possession.  The  writ  was  issued  on  the  5th 
October. 

Ikimer,  having  elicited  that  the  plaintiff  had  purchased 
from  Pettit  only  the  produce  and  growing  crops,  submitted 
that  he  had  no  interest  in  the  soil  to  maintain  trespass. 

Sed  per  Wiohtman,  J. —  He  had  actual  possession. 
You  must  show  title. 

Ihimer  then  called  Pettit,  who  proved  that  he  was  in 
possession  in  1857,  and  sold  the  growing  crops  and  '' after- 
math*' to  the  plaintiff;  but  it  appeared  that  the  aftiermath, 
or  "  after  feed,"  continued  to  grow  till  near  Christmas,  and 
that,  though  it  might  be  cut  at  Michaelmas,  there  was  no 
binding  contract  or  custom  that  it  should  be.  Pettit  took 
under  an  authority  from  the  assignees,  dated  18th  August, 
1857,  "  to  take  possession  of  the  &rm,  and  the  stock,  crops, 
&c." 

Wiohtman,  J. — That  is  not  sufficient.  The  possession 
was  in  the  plaintiff  under  Pettit,  and  you  show  no  possessory 
right.  For  aught  that  appears  the  defendant  was  a  wrong- 
doer. 

Thimer  then  proposed  to  prove  title  in  the  defendant, 
and  proved  that  the  land  was  parcel  of  a  manor,  and  pro- 
duced examined  copies  of  court  rolls,  wherein  it  appeared 
that  fifty  years  ago  the  father  of  the  defendant  was  ad- 
mitted tenant  of  the  land,  and  the  son  on  the  18th  August, 
1858. 
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WiGHTMAN,  J.— That  is  nothing.    You  do  not  show  the        1859. 
father  ever  in  possession.     The  admission  fifty  years  ago 
is  consistent  with  subsequent  dealings  with  the  property, 
under  which  the  defendant's  title  may  have  accrued  subject 
to  the  possessory  right  of  the  plaintiff. 

Ihamer  then  proved  that  the  father  of  the  defendant  had 
received  the  rents  and  been  in  possession ;  but  it  also  ap- 
peared that  there  had  been  a  mortgage  prior  to  the  de- 
fendant's admission.  The  defendant,  however,  proved  that 
his  father  had  been  in  possession  until  eight  years  ago, 
when  Archer  came  in  and  cultivated  and  occupied  under 
him  until  his  bankruptcy  in  1857,  when  the  assignees  gave 
Pettit  the  authority  before  stated.  There  had  been  notice 
to  quit  given  in  March,  1858,  by  the  defendant's  &ther  to 
Pettit,  requiring  him  to  leave  '^af  Michaelmas-day,  1858; 
and  a  letter  firom  a  party  acting  as  agent  of  Pettit's  solicitor 
to  the  assignees,  assenting  on  the  part  of  the  plaintiff  to 
occupy  only  *^  untiV  Michaelmas-day,  1858. 

Per  WiGHTMAN,  J. — The  plaintiff,  takbg  under  Pettit, 
could  have  no  greater  or  better  interest  than  Pettit;  and 
Pettit's  interest  expired  on  Michaelmas-day,  the  day  of  the 
trespass.  Still  the  defendant  had  the  whole  of  that  day  to 
remove,  the  word  ^'  at"  or  "  until"  being  inclusive.  But  as 
the  count  is  only  for  breaking  and  entering,  the  damages 
can  only  be  nominal. 

Pearce  applied  to  amend  by  inserting  a  claim  for  the 
crops  and  manure,  but  it  appearing  that  the  action  was 
trivial, 

WiGHTMAN,  J.,  declined  to  amend. 

Verdict  for  the  plaintiff  for  208. 
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1859. 

Maidstone^  coram  Wighiman,  J, 

Spring Aiiizei.  HODSON  V.  STEERS. 

March  17.        ^ 

Amendment  in  X  HIS  was  an  action  of  debt 
^cd"a!S!^rdcr      Pleas:  never  indebted,  and  setroff. 

having  been 

madeona'sum-       E,  Jomes  and  Needham  for  the  plaintifE 

mona  taken 

out  in  town,  M,  Chambers  and  Prentice  for  the  defendants. 

returnable  on 

£y!lSS5idrd"       O"  *^®  P*'^  ®f  *^®  plaintiff,  evidence  was  offered  on 
by  the  plaintiff  amended  particulars,  to  which 

in  the  assize 

fendant'h^i^nff       ^'  Chambers  objected,  no  order  for  amendment  having 

notice  on  the     b^en  served. 
1  day  of 


the  order  hav-        It  appeared  that  there  had  been  a  summons  taken  out  on 

im^  having  *'  ^^6  14th  (the  commission  day)  by  the  plaintiff,  to  amend 

reuined  A  ^      ^^  particulars  of  demand  by  altering  the  dates  and  amounts 

particular!.        of  items  (not  increasing,  but  rather  diminishing  the  total 

amount)  the  summons  being  returnable  on  the  15th;  the 

plaintiff  attended  on  that  day  at  the  assize  town  before  the 

learned  Judge  who  tried  the  cause,  and  his  Lordship  made 

the  order. 

The  defendant's  attorney,  who  had  left  town  by  an  early 
train  on  that  morning,  did  not  arrive  in  time  enough  to 
attend  the  summons  before  the  order  was  drawn  up,  and 
he  protested  against  its  being  drawn  up.  The  Judge's 
Clerk  held  his  hand,  and  left  the  parties  to  attend  again 
before  the  Judge,  but  neither  of  them  did  so,  and  the  order 
was  not  drawn  up,  but  the  amended  particulars  were  deli- 
vered to,  and  retained  by,  the  defendant's  attorney. 

WiGHTMAN,  J.,  held  that  the  defendant  was  too  late  to 
object  to  the  amendment,  as  he  had  taken  no  steps  to 
rescind  the  order  that  retained  the  amended  particulars.  * 
The  amendment,  moreover,  was  clearly  proper  to  be  made, 
the  total  amount  not  being  increased. 

In  the  course  of  the  cause. 
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JE.  James  applied  to  amend  the  particulars  of  set-off;  and 
WiGHTMAN,  J.,  allowed  the  amendment  hodson 

Ultimately  the  cause  was  referred  to  the  Master.  steees. 


BETTS  V.  BURCH. 

_  Spring  AtHui, 

XHIS  was  an  action  for  not  accepting  goods,  on  a  con-  On  an  agree- 
tract  dated  the  28th  April,  1858,  between  the  plaintiff  and  the  stock  in 
the  defendant,  whereby  the  plaintiff  agreed  to  sell,  and  S^JJ-e*  &c.of  a 
the  defendant  to  buy,  the  household  furniture,  fixtures,  house,  but  not 

1    .  1  "I     /i  A  .      .        ,  1       .         .      the  house, 

stock  m  trade  and  effects  of  a  certain  inn  by  valuation,  m  with  a  stipula- 
the  usual  way ;  the  goods  to  be  valued  and  possession  given  ^^^er  party 
before  the  13th  October,  1858,  and  in  the  event  of  either  "houldnot 

'   ^         '  ^  complete  the 

of  the  parties  not  complying  in  every  particular  set  forth,  agreement  in 

he  shall  forfeit  50/.,  and  all  expenses  attending  the  same,      should  pay  50A 

Averment  that  the  plaintiff  duly  performed  all  conditions  ^  ^^.^'iJ,^ 

precedent  and  was  ready  to  deliver  possession  of  the  fumi-  that  special 

o  ni.li  .  .  ir^AiTi       damage  on  ac- 

ture,  &c.,  of  which  due  notice  was  given  on  the  %3rd  July,  count  of  hiring 

&c.,  but  the  defendant  did  not  take  possession  of  the  fumi-  JJJ!^*ould  noT' 
ture  on  the  said  day,  nor  pay  the  amount  of  the  valuation,  be  recovered, 

•"  '^^  '  and  that  the 

&c.    And  the  plaintiff  thereby  has  lost  the  benefit  of  the  60/.  was  a  mere 
agreement,  and  has  been  put  to  great  expense  in  and  about  ^^  ^' 
hiring  another  house,  &c. 

Plea :  payment  into  Court  of  52. 

Replication :  damages,  uUra. 

Shee,  Serjt,  and  Deedes,  for  the  plaintiff. 
BaviU  and  Holl  for  the  defendant. 

Sfiee,  Serjt.,  having  proved  the  breach,  proposed  to  prove 
that  the  plaintiff,  who  lived  in  the  inn,  had  hired  another 
house  in  die  expectation  of  having  to  leave  his  own. 

Sed  per  Wiohtman,  J. — The  contract  is  only  for  the 
goods,  not  for  tiie  house.  Non  constat  that  the  defendant 
would  remain  in  that  house.  He  was  not  bound  to  do  so. 
Neither  was  the  plaintiff  bound  to  give  up  the  house. 
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1859.  8hee^  Seijt,  proposed  to  prove  the  expense  of  erecting 

a  booth,  &c 

Std  per  WiGHTMAN,  J.— It  is  not  laid  in  the  decla- 
ration. 

Sheey  Serjt,  claimed  the  50/.  as  liquidated  damages. 

JBavill  contended  that  it  was  a  penalty,  citing  Davis  v. 
Fenton(a). 

WiGHTMAN,  J.,  held  that  it  was  only  a  penalty,  and 
reserving  leave  to  move  on  that  point,  directed  a 

Verdict  for  the  defendant. 

(a)  6B.&C.216.    And  Atkins      nolds  ▼.  Bridge,  6  E.  &  B.  12; 
V.  Ktnfifor,  4  Exch.  446;    Rey      26  L.  J.,  Q.  B.  12. 


Coram  Martin,  B. 
REGINA  V.  BOUCHER. 

spring  Aitbsiu,    -|- 

Service  of  no-  J-JIBEL.    The  publication  was  by  the  exhibition  of  a 

^ed  oDMin*^  irrt^ten  placard  in  the  defendant's  shop  window, 

h!^  MTTed^a  JDenmon  proposed,  on  the  part  of  the  prosecution,  to 

notice  on  be*  prove  a  notice  to  produce   the   placard  served  upon  an 

half  of  the  '^  ,      .  '^  ,        ^   _  -       ,       , 

prisoner  as  to    attorney,  who  it  was  suggested  was  the  attorney  for  the  de- 
?obllE"°    fendant  in  the  matter. 

T"*  *^Lm  ^  notice  to  the  prosecutor  was  put  in,  signed  and  served 

sufficient.  by  the  same  attorney  on  behalf  of  the  defendant,  in  the 

matter  of  an  application  to  a  Judge  to  bail  him  upon  the 
charge;  and 

Addison,  for  the  defendant,  objected. 
F.  M.  White  cited  Regina  v.  Barker  (a). 

Martin,  B.,  held  that  the  service  of  the  notice  to  pro- 
duce was  sufficient,  and  thereupon  the  placard  not  being 
produced  secondary  evidence  was  admitted. 

Verdict,  guilty, 
(a)  AniCj  p.  326. 


mages. 
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1859. 
Coram  Wightman,  J,  ^'^\^^^ 

DAVIS  V.  CUTBUSH  and  others. 

XjIBEL.  The  declaration  set  forth  an  article  in  a  news-  That  a  libel  in 
paper  of  the  defendants  on  the  subject  of  the  &ilure  of  hadTeen  m^ 
a  water  company,  showing  that  the  fiiilure  did  not  arise  J^Jj^*  *°f 
from  any  fundamental  error  in  the  scheme,  but  from  mis-  without  malice 
management,  for  which  the  plaintiff  was  principally  respon-  taken  from  a 
sible;  and  it  charged  that  he  had  so  manceuvred  the  KI^rion*which 
accounts  as  to  mystify  the  most  expert  accountant,  &c. ;  would  be  pri- 

,,,,.,  Ill        .11  o  ▼ileged,  held 

innuendo  that  he  had  dishonestly  dealt  with  them,  &c«  sufficient  to 

Plea :  not  guUty.  in"^^ing  o3y 

JE.  James  for  the  plaintiff.  "*^*"**  ^" 

Shee,  Serjt.,  and  Prentice,  for  the  defendants. 
Some  months  before  the  publication  of  the  libel,  a  report 
of  a  committee  of  investigation  into  the  affiiirs  of  the  com- 
pany had  been  published  to  the  shareholders,  in  which  it 
was  stated  that,  contrary  to  the  deed,  the  plaintiff  was 
manager  and  treasurer,  and  that  proper  accounts  had  not 
been  kept;  that  if  the  accounts  had  been  designed  to  be 
kept  in  a  way  which  should  mystify  the  most  expert  ac- 
countant, greater  success  could  not  have  been  achieved ; 
that,  contrary  to  the  deed,  the  plaintiff  had  a  large  account 
with  the  company  as  a  trader;  that  it  was  very  unsatis- 
factory, and  that  neither  the  plaintiff  nor  the  accountants 
could  give  the  committee  the  necessary  information  to  un- 
derstand it,  &c. 

There  was  no  evidence  of  actual  malice. 
WioHTMAN,  J.  (to  the  jury). — Although  the  republication 
of  the  report,  which  might,  as  regards  the  shareholders,  be 
privileged,  would  not  be  justifiable,  yet  you  may  consider 
whether  the  libel  is  substantially  founded  upon  it,  in  deter- 
mining whether  you  will  give  damages  substantial,  or  merely 
nominal. 

Verdict  for  the  plaintiff,  908. 
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1859. 
''^''^  REGINA  V.  RICHARDSON. 

spring  Attixu,    mry 

Asurreyorof  XHE  prisoner  was  indicted  for  having  obtained  a  large 
in|  authority  to  quantity  of  broken  stones  and  gravel,  the  property  of  A., 
th   "^^^oT-^'  ^y  ^*^^  pretences  that  they  were  required  for  roads,  of 

deringr  gravel     which  he  was  surveyor, 
as  usual  and 

applying  it  for       (J,  Denmati  and  Digby  for  the  prosecution. 

bis  own  use,  "  " 

held  not  liabk        Bollantine,  Serjt,  and  Poland,  for  the  prisoner. 

b^'^fidMpre-  '^^®  prisoner,  as  surveyor  of  the  highways,  had  unlimited 

tences.    Nor     authority  to  order  any  quantity  of  materials  that  he  con- 
fer larceny,  un- 
less it  appeared  sidered  necessary  for  the  repair  of  the  roads,  and  he  was 

mwintopay^*  in  the  habit  of  obtaining  them  from  a  quarry  called  the 
for  it.  White  Quarry.    The  custom  appeared  to  be  for  the  pri- 

soner to  send  an  order  for  a  certain  quantity  of  stone  or 
gravel,  and  the  account  was  sent  in  at  regular  periods  to 
the  trustees,  and  the  evidence  was,  that  he  had  ordered 
larger  quantities  of  the  materials  than  were  required  for 
the  purposes  of  the  roads,  pointing  out  at  the  quarry  the 
lumps  of  stone  he  required,  but  not  stating  for  what  pur- 
pose; and  that  he  sold  the  excess  to  other  parties  on 
his  private  account  and  retained  the  money,  the  trustees 
having  to  pay,  of  course,  for  the  whole  amount  that  had 
been  supplied. 

BaUantine,  Serjt. — The  prisoner  had  full  authority  to 
order  any  quantity  of  materials  he  pleased,  and  the  fidse 
pretence  alleged  was  not  made  use  of  by  him  to  obtain 
possession  of  the  property. 

G.  DentnaUy  in  support  of  the  indictment 

WiGHTMAN,  J.— The  charge  of  obtaining  the  property 
by  &lse  pretences  cannot  be  supported. 

Verdict,  not  guilty. 

The  prisoner  was  then  arraigned  upon  a  second  in- 
dictment, which  charged  him  with  larceny  in  stealing  a 


Richardson. 
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quantity  of  gravel  and  broken  stone^  the  property  of  the         1^^- 
^stees.  H,^,„^ 

The  same  facts  as  before  were  given  in  evidence.  A. 
proved  that,  in  the  beginning  of  the  year  1857,  he  employed 
the  prisoner  to  purchase  a  quantity  of  broken  stones  and 
gravel  for  him,  and  he  did  so,  and  sent  in  a  bill  in  his  own 
name  for  the  amount,  which  he  paid  him,  and  it  appeared 
that  the  trustees  were  afterwards  charged  for  them  in  their 
account.  It  appeared  that  in  many  of  the  instances  the 
excess  of  the  materials  had  been  charged  to  the  prisoner 
as  being  for  his  private  use ;  and  that  the  solicitor  and 
clerk  to  the  trustees  had  some  conversation  with  the  pri- 
soner, when  he  admitted  that  all  the  stone  he  had  ordered 
had  not  been  used  for  the  roads,  and  that  he  had  told 
falsehoods  in  not  accounting  for  a  portion  of  the  gravel, 
and  that  the  amount  of  such  stone  and  gravel  was  about 
150/.;  that  he  considered  he  was  indebted  to  the  trustees 
for  that  sum.  But  he  paid  53/.  17«.  on  account  of  the  sup- 
posed deficiency,  and  witness  gave  him  a  receipt  for  the 
money  on  account 

WiGHTMAN,  J.  (to  the  jury). — Assuming  that  the  pro- 
perty in  the  stones  passed  to  the  trustees  when  pointed 
out  by  the  prisoner,  did  he,  at  the  time  he  had  them  carted 
away,  intend  fraudulently  to  deprive  the  trustees  of  the 
property  in  the  stones  ?  The  first  point  I  will  reserve,  if 
it  should  become  necessary. 

«  Verdict,  not  guilty. 
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Coram  Martin^  S. 

MERCER  V.  KING  and  others,  Executors^  &c. 
KING  V.  MERCER. 

Spring  Auizet.    qp 

An  attorney  XHESE  were  cross-actions  between  client  and  attorney, 
coiiduct  an        ^^^  ^^  ^^^  negligence,  the  second  for  costs. 

action  in  which      The  declaration  in  the  first  stated  that  the  plaintiff  had 

certain  mea-  ^  '^ 

surementB  were  employed  the  defendants'  testator,  one  King,  as  his  attorney 

ploying  a  sur.  to  conduct  an  action  in  which  a  certidn  distance  was  mate- 
thcm,  who  w  "^'  ^^^  ^^^  ^^  testator  failed  to  provide  proper  evidence 
Ifiven  to  drink-  of  such  distance,  whereby  the  plaintiff  was  nonsuited,  &c. 

ing,  and  not  i        .         i  .  i    i      i  -l 

ascertaining  Pleas :  denying  the  promise  and  the  breach. 

before  the  trial 

that  he  had  Hawkins  and  Lloyd  for  the  plaintiff. 

made  the  mea- 

turements,  in         Bomll  and  Raymond  for  the  defendant 

consequence  of 

which  there  was  The  plaintiff  had  purchased  of  one  Irving  the  business 
a  nonsuit,  ^M  "  ,».        ii.  i.  i        ^  n      ^^^. 

that  there  was    of  a  surgeon,  and  Irving  had  given  him  a  bond  for  3002., 

n^l^cncc.  *^  condition  of  which  was,  that  he  would  not  practise 
within  a  mile  of  Wadsworth  Church.  He  had  so  practised, 
supposing  the  distance  measured  as  the  crow  flies,  though 
not  so  if  it  was  measured  by  the  road,  and  the  plaintiff  em- 
ployed the  testator  as  attorney  to  sue  upon  the  bond.  In 
July,  1857,  the  cause  was  about  to  be  tried,  an4  the  tes- 
tator employed  one  Paight,  a  surveyor,  to  measure  the  dis- 
tance, but  he  got  drunk  and  did  not  do  it,  and  at  the  trial 
the  case  broke  down  on  that  point,  in  consequent  of  which 
the  plaintiff  was  nonsuited,  and  had  to  pay  Irving  the  costs 
of  nonsuit,  taxed  at  52L     Subsequently  he  had  recovered. 

It  appeared  that  the  testator  was  aware  that  Paight  was 
addicted  to  drinking. 

At  the  close  of  the  evidence  for  the  plaintifi^ 

Bomll  objected  that  there  was  no  case;  but 

Martin,  B.,  held  that  there  was. 

Bovill  (hen  called  witnesses  and  proved  that  the  defend- 
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ant  had  given  Paight  specific  instructions  to  measure  the         1859. 
distance,  and  that  he  was  largely  employed  as  surveyor 
during  the  whole  of  the  year,  and  was  the  best  surveyor  in 
the  district. 

It  appeared  that  he  was  sent  to  measure  on  the  16th 
July,  that  the  trial  was  on  the  ^th,  and  that  the  de- 
fendant saw  Paight  between  those  days,  probably  to  take 
down  his  evidence.  But  no  proof  was  given  on  either  side 
as  to  whether,  or  how,  the  defendant  had  "briefed"  his 
evidence. 

Martin,  B.  (to  the  jury). — The  question  is,  whether  it 
was  negligence  to  employ  Paight  at  all,  for  no  other  negli- 
gence is  imputed.  Was  it  negligence,  then,  to  employ  a 
man  to  make  the  measurements  who  was  given  to  drinking  ? 
There  is  no  evidence  of  any  other  negligence  if  that  is  not 
so.  Undoubtedly  an  attorney  employed  to  conduct  an  ac- 
tion is  bound  to  use  due  and  proper  care  in  the  employment 
of  persons  whose  evidence  is  material  in  the  cause,  to  pre- 
pare themselves  to  give  such  evidence.  It  appears  that  in 
this  instance  the  defendant  gave  proper  instructions,  and  it 
does  not  appear  that  he  was  aware  that  they  had  not  been 
carried  out.  The  question,  therefore,  is,  whether  in  your 
judgment  Paight  was  a  man  who  ought  to  have  been  em- 
ployed at  all. 

The  jury  could  not  agree,  and  were  dis- 
charged by  consent 

In  the  cross-action  the  record  was  withdrawn. 
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1859. 

'"^''^  CLARKE  V.  MERCER. 

In  trespass  by  X  RES  PASS,  for  breakbg  and  entering  a  pond  and  taking 
mimof  arainst  ^^^'  ^'  ^^  breaking  and  entering  the  plaintiff's  several 
owner  of  an       fishery.     3.  For  taking  dead  fish. 

ancient  mill  for  "^  '=' 

breaking  and  Pleas:  not  guilty;  not  possessed,  and  special  pleas  justi- 

miirpond(by  fyi^g  Under  prescriptive  rights  of  fishing;  firee  fishery; 

uklnfSr/  fi^^^^y  '''  common,  &c. 

hHvinJ  0.?°°*^  £owa  and  Gates  for  the  pkintiffi 

STa^tion  of  ^w**  and  T.  Chitty  for  the  defendant. 

waste  of  the  The  plaintiff  was  lord  of  the  manor  of  Keymer;  the  de- 

bdM  copyhd  fendant  was  tenant  on  the  rolls  of  a  mill,  &c.,  to  which  he 

of  the  manor,  <^as  admitted  in  these  terms: — "All  that  messuage  and 

with  a  house  by  water-mill,  Called  Ball-bridge  Mill,  with  the  appurtenances, 

"  miTl°  mes-  ^^^  of  the  manor  of  Keymer  at  a  rent,  &c.,  and  a  small 

suage,  with  ap-  parcel  of  waste  adjoining  the  mill,  granted  by  the  rent,  ftc." 

and  an  Inclo-  And  this  was  taken  to  be  the  ancient  form  of  admittance, 

making  no  In  1828  an  Inclosure  Act  passed,  in  which  there  was  no 

STn'jfr  and  **  mention  of  the  pond  nor  any  allotment  in  respect  of  it 

there  being  The  Act  recited  that  one  B.  was  lord  of  the  manor,  and 

con  tradictory 

evidence  of  as  such  entitled  to  the  waste,  and  there  was  a  great  body  of 
8hipr*«w°^'t   contradictory  evidence  as  to  acts  of  ownership  upon  the 

primd  facie,  if      pond, 
the  pond  was      * 

parcel  of  the         But  on  the  part  of  the  plaintiff  this  evidence  was  confined 
a"the°tim?of    to  acts  of  fishing,  by  the  lord  of  the  manor  or  persons 
^ut'nttV^"  «nder  his  permission, 
to  be  in  the  On  the  part  of  the  defendant  evidence  was  given  that,  in 

lord,  but  that  .  «  «         .       «      ,      ^  1.   .  ,    ,      1 

be  could  not      pomt  of  fact,  as  far  back  as  living  memory  extended,  the 

hThld  excl^    pond  had  been  the  mill-pond  of  the  mill;  that  the  millers— 

sive  right  to  the  tenants  of  the  mill — had  always  fished  in  it,  and  moreover 

fishing  as  well  '^ 

as  to  the  soil,     had  occasionally  dragged  it;  that  persons  had  asked  them 

finding^ til2^the  for  l^ave  to  fish  in  it;  that  they  had  cut  the  sedges  and 

but  that'the^™'  ^ushes  on  the  banks,  and,  had  even  taken  out  the  mud. 

millowner  had 

a  right  of  fishing,  the  verdict  was  entered  for  the  plaintifi*  on  the  pleas  not  guilty  and  not 

possessed,  but  for  the  defendant  on  a  plea  justifying  under  a  prescriptive  right  of  fishing. 
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A  lease,  by  the  lord,  of  a  fann,  part  of  which  lay  on  the  |g^g 
banks  of  the  pond,  was  put  in,  containing  no  express  men- 
tion of  the  pond,  but  coupled  with  evidence  tliat  the  tenant 
fished  in  the  pond;  .and  a  surrender  by  the  tenant  to  the 
lord,  containing  an  express  mention  of  the  pond,  was  also 
offered  in  evidence  and  admitted,  but  with  a  strong  intima- 
tion that  it  was  immaterial,  and  therefore  without  much 
dispute. 

The  conveyance  by  B.  to  the  plaintiff  of  the  manor  con- 
tained no  express  mention  of  the  pond,  but  the  usual 
general  words,  **  All  rights,  ftc" 

It  was  conceded  that  the  miller  had  the  right  to  the  use 
of  the  water  for  his  mill. 

Martin,  B.  (to  the  jury). — On  the  second  count  there 
is  no  evidence.  This  is  not  a  case  of  a  "  several  fishery,** 
which,  like  a  right  of  firee-warren,  is  a  right  to  go  on  the 
soil  of  another.  The  third  count  resolves  itself  into  the 
first,  for  the  right  to  fish  depends,  as  the  right  to  game, 
upon  the  right  to  the  soil  on  which  it  is  taken;  and  the  lord 
of  a  manor  has  no  greater  right  in  this  respect  than  any 
other  person  as  owner. 

The  question,  then,  turns  entirely  on  the  first  count,  and 
that  depends,  first,  on  the  right  to  the  soil,  and  next  as  to 
the  right  to  the  fishing,  for  the  plaintiff  must  establish  a 
right  to  the  soil,  and  edso  an  exclusive  right  to  use  the 
pond,  which  he  cannot  have  if  the  defendant  also  has  a 
right  of  fishing. 

Now,  as  to  the  soil ;  primd  faciei  if  parcel  of  the  waste, 
the  soil  would  be  in  the  lord;  and  as  the  Act  contains 
no  mention  of  the  pond,  if  the  soil  was  in  the  lord  at  the 
time  of  the  Act,  it  is  so  still.  But  was  it  parcel  of  the 
waste,  or  had  it  been  granted  with  the  mHl  ?  (that  is,  the 
soil  as  well  as  the  right  to  the  use  of  the  water  for  the  mill). 
That  it  was  so  may  be  inferred  if  the  soil  of  the  pond  has 
been  immemorially  held  with  the  mill;  and  the  words  of  the 

VOL.  I.  L  L  F.F. 
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1859.        admittance^    **  messuage    and   appurtenances/    are    large 
Clarke       enough  to  comprise  the  pond,  supposing  it  to  have  been 
«•  so  held  with  the  mill.     Whether  it  has  been  so  held  de- 

pends on  the  evidence  as  to  acts  of  ownership.  From  the 
fiict  that  there  is  no  allotment  under  the  Act  in  respect  of 
the  pond,  you  may  infer  that  it  was  not  deemed  parcel  of 
the  waste,  but  belonging  to  the  mill.  So  the  evidence  of 
acts  of  ownership  on  the  soil  is  in  favour  of  the  defendant, 
for  the  acts  oi  jUhing  proved  on  the  part  of  the  lord  are 
connstent  with  a  mere  right  of  fishing.  The  questions  for 
you,  then,  are — 

1.  Whether  the  pond  was  parcel  of  the  ancient  waste 
when  the  Act  passed,  or  had  it  passed  to  the  tenants  of  the 
mill  ?    If  not,  find  for  the  defendant. 

S.  Supposing  the  ownership  of  the  soil  to  be  in  the  lord, 
has  the  defendant  a  right  of  fishing  in  the  pond  ?  If  so, 
then  find  for  the  defendant ;  but 

S.  If  the  soil  is  in  the  plaintifi;  and  also  the  sole  right  of 
fishing,  find  for  the  plaintiff. 

The  jury  found  generally  for  the  defendant 

Savill  pressed  for  a  verdict  on  not  possessed. 

Martin,  B.  (to  the  jury). — Is  the  soil  in  the  plaintiff? 

The  jury  found  that  it  was. 

Martin,  B.,  directed  the  verdict  to  be  entered  for  the 
plaintiff  on  that  issue,  and  not  guilty ;  and  for  the  defendant 
on  one  of  the  pleas  claiming  a  right  of  fishing  in  common, 
and  generally,  directed  to  be  entered  a 

Verdict  for  the  defendant 
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1859. 
SOUCH  V.  CHAMPION  and  others. 
XrESPASS  against  three  persons,  Champion,  Dadsfield  In  trespass 

J  ^  J.  against  several, 

and  Fycrott.  there  cannot  be 

Pleas :  not  guilty,  &c.  S/tttd/ 

E.  James  and  Laxton  for  the  plaintiff.  ^"J  ]SI-*th?* 

Montague  Chambers  and  Prentice  for  Champion  and  j^naiiy  closed 
Dadsfield.  V  ^*»«  *»": 

plete  exami- 
Hawkins  and  Honyman  for  Pycroft.  M^wUnlsTM. 

Montague   Cliambers  and   Hawkins   asked,   and  were  "hJcroM-cxa- 

allowed,  to  reserve  their  cross-examination  of  the  plaintiff,  mination  of 

any  of  them  is 
and  also  of  Dadsfield,  who  was  called  upon  the  part  of  reserved. 

the  plaintiff;  and  ultimately  itf.  Chambers  submitted  that 

there  was  no  case  as  against  Champion  and  Dadsfield. 

Martin,  B.,  so  ruled,  and  proposed  to  direct  a  verdict 
for  them. 

Hawkins  then  proposed  to  cross-examine  the  plaintiff 
and  Dadsfield. 

Sedper  Martin,  B. — That  cannot  be  done  after  a  verdict 
is  taken  for  any  of  the  defendants.  So  long  as  the  case 
for  the  plaintiff  is  not  finally  closed  (as  it  cannot  be  until 
after  re-examination  of  his  witnesses)  no  verdict  can  be 
taken.  Therefore  a  verdict  cannot  be  directed  for  the  co- 
defendants  until  the  plaintiff  and  his  witnesses  have  been 
cross-examined. 

They  were  so  cross-examined  accordingly,  and  then 
Martin,  B.,  directed  a  verdict  for  Champion  and  Dads- 
field to  be  entered.  The  case  went  on,  and  ultimately  a 
juror  was  withdrawn. 
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When  terricw 
have  been  ren- 
dered withoat 
any  express 
contract  for 
wages,  but  with 
bowd  and  lodg- 
ing, or  other 
benefiu  for  the 
party  servings 
a  contract  to 
pay  for  such 
senrices  is  not 
to  be  implied 


FOORD  •.  MORLEY. 

XHIS  was  an  action  for  wages. 

Plea:  never  indebted,  except  as  to  25L  paid  into  Court; 
and  the  Statute  of  Limitations. 

J5.  James  for  the  plaintiff. 

Hawiint  for  the  defendant. 

The  plaintiff  had,  in  184d,  gone  to  live  in  the  house  of 
the  defendant,  a  fanner,  as  housekeeper.  There  had  been 
nothing  said  during  the  whole  time  as  to  wages,  nor  any 
ever  paid ;  but  of  course  she  received  her  board  and  lodg- 
ing, and,  moreover,  was  allowed  to  keep  fowls,  bees,  &c.  for 
her  profit,  although  she  paid  for  their  food  herselC  The 
defendant  took  a  new  farm'  in  December,  1852,  when  the 
plaintiff  left  him,  but  shortly  after  returned,  nothing  being 
said  about  salary.  The  particulars  claimed  for  six  years 
at  152.  a  year,  and  the  action  was  commenced  in  February, 
185a 

Martin,  B.  (to  the  jury.) — The  question  is  whether, 
during  the  period  she  lived  with  liie  defendant  as  house- 
keeper, she  did  so  on  an  understanding  tHat  she  should  be 
paid  for  her  services.  The  plaintiff  must  establish  that 
there  was  an  understanding,  arrangement  or  contract  that 
she  should  be  paid  for  her  services.  And  if  you  cob* 
aider  that,  under  all  the  circumstances,  nothing  having 
been  said  about  wages,  and  she  having  board  and  lodging 
and  other  advantages,  (as,  the  permission  to  keep  poultry 
for  profit,)  there  was  no  such  understanding,  then  you 
should  fi^d  for  the  defendant.  And  ao  if  you  think  there 
was  such  an  understanding,  but  that  the  sum  pai4  into 
Court  is  sufficient  to  remunerate  the  services  rendered. 
And  you  must  not  find  for  any  period  beyond  six  years 
before  action,  which  goes  back  to  February,  1853. 

Verdict  for  the  defendant. 
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1659. 
LeweSf  coram  Martin^  B,  4^  AuUut. 

REGINA  r.  WOOD. 
X  HE  prisoner  was  indicted  for  receiving  goods,  knowing  In  an  indict- 

,  .  ,  ,  mentforre- 

the  same  to  have  been  stolen.  ceiYlng  goods 

knowing  then 
Cr.  Denman  for  the  prosecution.  to  be  stolen, 

eTideoce  that 

Ballantine,  Serjt.,  and  Roupell^  for  the  prisoner.  the  thief  had  at 

one  time  heen 
A  boy  had  been  convicted  of  stealing  from  his  employer  lawfully  em- 

the  silver  tops  of  a  whip  and  two  walking  sticks.     It  ap-  iuc^  articles  to 

peared  that  he  had  sold  them  to  the  prisoner,  a  '' general  Jjjy^'j^^^in 

dealer,"  and  he  was  examinied  on  the  trial  of  the  boy,  and  ^^  abacnce  of 

stated  that  he  gave  3s,  for  the  articles,  and  that  the  boy  that  the  pri- 

had  said  he  got  them  from  the  coachman  of  one  B.    The  tharthe^autho- 

value  was  stated  to  have  been  three  times  the  sum  which  "Jy^^a^  l>««p 

withdrawn,  he 

the  prisoner  gave  for  them.  should  b«  ac- 

The  boy  was  now  examined,  and  stated  that  he  had  ^^ 
broken  up  the  sticks  and  taken  the  silver  mountings  in  a 
detached  state  to  the  prisoner,  and  that  he  had  given  Scf., 
6d.  and  9(2.  for  them.  On  cross-examination  it  appeared 
that  he  had  been  in  the  service  of  B.,  whose  man  had  sent 
him  repeatedly  to  the  prisoner  with  articles  of  a  very  varied 
character  to  sell ;  and  that  on  the  first  occasion  the  prisoner 
asked  htm  who  he  was,  and  had  a  note  of  introduction  from 
B.  or  his  man :  and  that  he  was  never  told  by  the  witness 
that  he  had  left  the  employment  of  B. 

Martin,  B.  (to  the  jury.) — If  you  think  that  the  prisoner 
did  not  know  that  the  boy  had  left  the  service  of  B.  you 
should  acquit  him.  For  you  must  not  find  him  guilty  if 
you  infer  that  he  had  no  guilty  knowledge. 

Verdict,  not  guilty. 
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m^nx'jx  CCA* 
«pfir«rr  for  ?Se 

Irrr.af  of  a 
nj;*a}r  exoV' 

»00  ticket  DOC 

tnuuierTabie, 
htU^  that  t&e 
praockcr*  BD'jst 
be  aci^aitted 
nnleM  there 
va«  a  preriooa 
coDcert  be- 
twccD  them 
to  obtain  the 
tickeclor  the 
purpote  of  itt 
bting  fraoda- 
leoUj 


REGIXA  r.  ABSOLOX  asd  CLARK. 

XHE  p/i^OTjers  were  indicted  for  coofpiring  to 
a  railway  company  br  obtaining  exciir«:oD  dcLets 
ferrable,  and  selling  them  to  ocber  persons  to  be 
them. 

G,  Demwurm  prosecuted. 

J2avpf// defended. 

The  prisoner  Ahsolon  had  sold  the  exconioo  tideCs  to 
Clark  at  Brighton,  and  Clark  attempted  to  ine  them  tor 
the  purpose  of  sending  back  to  London  some  clnldren. 
The  tickets  were  inscribed  ^  not  transferraUe.*  It  did  not 
appear  how  the  prisoner  Absolon  had  got  the  tickets,  but 
they  were  tickets  for  an  excursion  finom  London  to  Brighton 
and  back.     He  had  others  in  his  possession. 

Roupell  objected  that  there  was  no  fraud  upon  the  com- 
pany, although  a  breach  of  their  rules  and  regulations  (for 
nan  constat  that  they  had  suffered  any  pecuniary  loss) ;  and 
also  objected  that  there  was  no  eridenoe  €tt  the  previous 
concert  essential  to  constitute  the  oflfence  of  conspiracy. 

WiGHTMAN,  J.  (to  the  jury.) — Did  the  prisoners  concert 
together  that  the  ticket  should  be  obtuned  and  used  for 
the  purpose  of  defrauding  the  company  ?  If  not,  you  must 
acquit  them. 

Verdict,  not  guilty. 


Coram  Martin,  B. 
STEVENS  V.  GOURLEY. 

Lent  Attize: 

A  builder  hav-  J^CTION  for  wofk,  labour  and  materials. 
to^makcT  *         Pleas :  1.  Never  indebted. 

wooden  Btnic-  ,         .    ,      - 

lure,  with  brick  footinn  to  be  let  into  the  ground,  and  having  made  it  entirely  of  wood, 
without  such  footings,  but  resting  on  the  ground  only  and  moveable,  and  there  being  evi- 
dence of  an  acceptance  of  it,  held,  that  it  was  not  a  building  within  the  Building  Act— that  a 
plea  founded  on  the  Act  was  not  susuinable,  and  the  employer  was  liable  to  pay  the  price  of  it 
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2.  That  the  work  was  done,  and  the  materials  provided^  1859. 
under  an  illegal  contract  between  the  plaintiff  and  de- 
fendant made  after  the  Metropolitan  Building  Act,  1855  (a\ 
came  into  operation ;  for  the  erection  of  a  certain  hvilding 
*  within  the  limits  of  the  metropolis,  as  defined  by  the  18  & 
19  Vict  c.  120,  "The  Act  for  the  better  Local  Manage- 
ment of  the  Metropolis,"  which  building  was  a  "  new  build- 
ing "  within  the  Act  (6),  and  it  was  agreed  should  be  en- 
closed with  walls  constructed  of  wood,  and  not  of  brick, 
stone  or  any  other  hard  and  incombustible  material,  con- 
trary to  the  statute.  That  the  plaintiff  was  a  builder,  and 
suggested  the  contract,  and  that  it  might  lawfully  be  so 
erected,  and  that  the  defendant  believed  this.  That  the 
district  surveyor,  after  the  work  was  done,  gave  the  plain- 
tiff's sub-contractor,  then  being  the  builder  engaged  in 
erecting  the  building,  due  notice  to  amend  the  work  within 
forty-eight  hours (c),  that  is,  to  pull  down  the  building; 
but  the  plaintiff  and  his  sub-contractor  refused  to  comply 
with  the  said  notice.  That  the  district  surveyor  caused 
complaint  of  such  non-compliance  to  be  made  before  a  ma- 
gistrate of  the  police  courts  of  the  metropolis  duly  autho- 
rized, and  the  sub-contractor  was  duly  summoned  to  appear 
before  the  magistrate  according  to  the  A.c\,{d)\  and  the 
magistrate  then  duly  ordered  the  sub-contractor  to  comply 
with  the  notice,  and  the  plaintiff,  or  the  sub-contractor,  or 
the  district  surveyor,  pulled  down  the  building,  the  same 

(a)  18  &  19  Vict.  c.  122,  B.  8.    A  (6)   Vidempra. 

building  not  to  be  deemed  '*  new"  (c)  Sect.  45.   If,  in  erecting  any 

whereof  the  walls  thereof  have  not  building,  anything  is  done  contrary 

been  carried  higher  than  the  foot-  to  any  of  the  rules  of  the  Act,  the 

ings,  and  there  is  no  other  defini-  district  surveyor  shall  give  notice 

tion  of  the  term  *<  building.*'     But  to  the  builder  engaged  in  erecting  it. 
'*  walls*'  are  defined,  and  directed  (</)  Sect  46.     If  such  order  is 

to  be  made  (s.  12)  of  brick,  stone  not  complied  with,   the  surveyor 

or  other   hard  and  incombustible  may  enter  on  the  premises  and  do 

materials,  and  the  foundation  to  rest  all  such  things  as  may  be  necee- 

upon  the  solid  ground.  sary  to  enforce  the  notice,  &c. 
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1859.  being  necessary  for  enfordng  the  notice  and  for  bringing 
the  building  into  conformity  with  the  rules*  Averment  of 
all  conditions  precedent  and  all  necessary  matters  and  things 
to  justify  and  render  necessary  the  puUmg  down  (a);  and  by 
reason  of  the  premises,  the  defendant  never  derived  any 
benefit  or  advantage  whatever  from  the  work  or  materials. 
Issue. 
Barnard  for  the  plaintiff 
Jf.  Chamben  and  Joyce  for  die  defendant. 

The  contract  was  for  a  wooden  building,  but  with  brick 
**  footings  **  let  into  the  ground.  But  this  was  not  carried 
out,  and  the  structure  was  made  entirely  of  wood  resting 
on  the  ground,  and  moveable.  It  was  put  on  the  de- 
fendant's ground,  and  there  was  evidence  that  he  had  the 
key  of  it  a  few  days. 

The  order  made,  as  stated  in  the  plea,  was  put  in ;  and 
it  was  proved  that,  in  compliance  with  it,  the  surveyor  had 
forcibly  removed  the  structure,  taking  it  away  entire,  on 
a  truck. 

M.  Chambers  contended  either  that  the  express  contract 
was  not  carried  out,  or  that  the  special  plea  was  proved,  and 
the  implied  contract  would  be  illegal  (&)• 

Sed  per  Martin,  B. — There  is  evidence  of  an  accept- 
ance of  the  structure  by  the  defendant;  and  I  do  not 
think  it  was  a  *'  building  "  within  the  Act,  or  that  the  special 
plea  is  proved  in  toto,  not  being  good  in  law.  (To  the 
jury.) — Was  the  structure,  such  as  it  was,  accepted  by  the 
defendant  ? 

Verdict  for  the  plaintiff.- 

(a)    See  as  to  non-compliance  Rep.  376.    Bat  there  ii  no  pro- 

with  statutory  provisions,  for  in-  Yision  in  the  Boilding  Act  making 

stance,  as  to  supplying  coals  with-  the  contracts  iUegal  or  Toid. 

out  machines  for  weighing  them ;  (6)  Jfne$  t.  Orchard,  24  L.  J., 

Coundell  t.  Datnon,  4  Com.  B.  C.  P.  229. 
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1859. 
Coram  Wightman^  J.  ^-•v*-^ 

REGINA  V.  MARTIN.  suues 

Jb  ALSE  PRETENCES.    The  indictment  charged  that  Priaoner  hav- 
the  prisoner,  by  fiilsely  pretending  to  one  Cloke  that  he  to^JJ^^'^B  to 
was  authorized  by  F.,  obtained  from  the  said  Cloke  certain  ^id'^ietended 
hop-poles,  the  property  of,  and  with  intent  to  defraud,  the  to  buy  for  him 

,  from  B.,  and 

said  Cloke.  then,  the  goods 

having  heen 

Hint  prosecuted.  ■« n^  by  B.  to 

'  A^  having  got 

i?(«p*H  defended.  ^TrnTlw 

mi  .  !•  1  T^if      *  xr     not  indictahle 

The  prisoner  hearing  that  one  F.,  who  lived  at  M.,  forobuining 
wanted  hop-poles,  went  to  him  and  agreed  to  sell  him  a  K*ftjge  p^. ' 
number  at  1&.  9rf.  per  100,  to  be  deUvered  at  M.  station,  tencei. 
He  then  went  to  Cloke,  who  had  hop-poles,  and  said  he 
was  commissioned  by  F.  to  buy  them,  promising  that  F. 
would  send  a  cheque  for  the  price.     A  cheque  was  sent ;  it 
did  not  appear  by  whom.     Cloke  sent  the  poles  to  the 
station  (with  his  own  team)  consigned  to  F.     The  bill  was 
made  out  to  F.,  who  paid  the  carriage,  and  got  the  poles. 
Then  the  prisoner  got  the  money  from  him. 

RoupelL — The  prisoner  never  got  the  poles.  He  pre- 
tended to  sell  or  sold  goods  he  had  not  (a).  Cloke  ratified 
the  contract  between  F.  and  die  prisoner ;  and  if  the  pri- 
soner was  indictable  at  all,  it  was  for  obtaining  money  from 
F.,  not  goods  from  Cloke. 

WiGHTMAN,  J.,  so  held,  and  directed  an 

Acquittal. 

(a)  See  Higgint  t.  Burton,  26  cited,etpecially  JTin^s/brc/ v. Herry, 
L.  J.,  Ezch.  342,  and  cases  there      25  L.  J.  166 ;  26  Ibid.  83. 
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1859. 
V--VW  REGINA  V.  BROOKS. 

Spring  Aisixes.  ]PaLSE  PRETENCES.  The  indictment  charged  that 
J^^"^)*S*V.  the  prisoner,  by  falsely  pretending  to  C.  &c  that  he  was 
ingr  ordered  a  ^^^  by  Q^e  W.  for  nine  gallons  of  ale,  obtained  the  pro- 
uid,  after  he     perty  of,  and  with  intent  to  defraud,  H. 

had  possession 

of  it, "  this  is  for      Roupell  prosecuted. 

W.,"  held,  that  ^       ^ 

an  indictment        (J.  Benmau  defended. 

for  obtaining  it 

by  falsely  pre-  Tijg  prisoner,  who  was  a  carrier,  and  dealt  with  the  pro- 
he  was  sent  for  secutor,  who  was  a  brewer,  went  to  him  and  said,  "  I  want 
not  be  su^^"  a  Cask  of  XX  ale  ;  I  will  call  on  my  way  back."  Then  he 
**""**^  came  again,  and  said,  "  Is  my  beer  ready  T    C.  said  "  Yes," 

and  the  prisoner  took  it  up,  saying,  "  It  is  for  W.,"  which 

it  was  not 

Denman  objected  that  the  prisoner  did  not  obtain  the  ale 
by  means  of  the  alleged  false  pretence ;  the  order  originally 
given  was  for  himself,  and  not  until  he  had  got  possession 
of  the  ale  did  he  say  anything  of  W. ;  and  it  might  be  that 
even  then,  C.  thought  that  the  prisoner  intended  to  sell 
toW. 

WioHTMAN,  J.,  was  of  that  opinion,  and  directed  that 
the  prisoner  should  be 

Acquitted. 


Hertford,  coram  Wightman,  J. 
Herti  REGINA  V.  GOODMAN. 

Spring  Attizet.    n-y 

The  son  of  a  X  HIS  was  an  indictment  for  untruly  answering  one  of  the 
sam^^narae  as*  questions  put  to  voters  at  municipal  election  under  sect.  34 
his  father,         ^f  ^^ie  Municipal  Corporation  Act 

living  in  the  *^  *^ 

house  in  re-  The  defendant's  father,  William  Goodman,   had  been 

the  fothe7had    a  burgess  of  St  Albans,  and  those  names  remained  upon 

been  qualified, 

but  the  father  having  for  some  time  been  absent,  and  the  son  paying  the  rates,  &&,  held^ 
not  indictable  under  sect.  34  of  the  Municipal  Corporation  Act,  for  untruly  answering  the 
questions  put  to  voters  upon  his  voting  at  a  municipal  election. 
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the  overseer's  lists  ;  but  he  had  been  absent  from  home  for  1859. 
a  considerable  time.  The  son,  the  defendant,  was  also 
named  William,  resided  at  the  same  house,  and  paid  the 
parish  rates,  &c.  At  a  municipal  election  the  defendant 
offered  to  vote,  and  being  asked,  "  Are  you  the  person  whose 
name  appears  as  '  William  Goodman '  on  the  burgess-roll 
now  in  force,"  answered  "  Yes." 

There  was  only  one  "  William  Goodman  "  on  the  roll. 

Ballantine,  Serjt.,  objected  that  there  was  no  case ;  and 

WiGHTMAN,  J.,  so  held,  and  directed  that  the  defendant 
should  be 

Acquitted. 


Kingston^  coram  Wtghtman,  J, 

LAMB  V.  WALL.  ^^^^ 

fr\  Spring  Asnzet. 

XRESPASS  for  entering  the  plaintiff's  house,  staying  Rent  being 
therein,  locking  doors,  &c.,  and  taking  and  detaining  the  fe^n^J^t^om ' 
plaintiff's  goods,  and  preventing  her  from  removing  them,     the  plaintiff, 
w^t  .11  •!-*-•         ^         irv  who  was  about 

Plea:  not  guilty  by  statute  1 1  Geo.  2,  c.  19.  to  remove  her 

goods,  the  de- 
T.  Chitty  and  Finlason  for  the  plaintiff.  fendant  en- 

tered  the  house 

Hawkins  and  Prentice  for  the  defendant  after  sunset 

and  for  some 
The  plaintiff  was  tenant  to  the  defendant  of  a  house,  and  ^o""  Pfc- 
,       ,        .  .  .11  i»  vented  her 

on  the  day  m  question  was  removing  the  goods,  some  of  from  so  doing, 

which  were  already  in  a  cart  for  the  purpose.     The  de-  Jome^of  the 
fendant,  to  whom  rent  was  due,  came  to  the  house  after  doors :  AeW, 

'  '  that  the  plain- 

sunset  and  prevented  the  men  from  removing  the  goods  tiff  was  en- 
(most  of  which  belonged  to  the  plaintiff's  sister),  keeping  diet,  but  only" 
such  of  them  as  were  in  the  cart  or  in  the  garden  for  some  ^Jj^e**^^" 
time  under  rain,  and  preventing  them  from  being  removed ; 
locking  up  some  of  them  in  a  room  until  a  late  hour.    Next 
day  he  sent  in  a  man  with  a  distress  warrant,  and  the  rent 
was  paid. 
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1859.  Hawkins  inftisted  that  the  action  would  not  lie,  as  the 

defendant  bad  a  right  to  enter  to  demand  hii  rent  or  to 
distrain. 

T.  Chitty  pomted  out  that  the  entry  was  after  sunset, 
and  that  the  defendant  stayed  some  hours. 

WiGHTMAN,  J.  (to  the  jury). — ^You  must  find  for  the 
plaintiff,  as  the  defendant  entered  at  a  time  at  which  it  was 
not  lawful  to  distrain,  and  did  more  than  demand  his  rent. 
But  the  measure  of  damage  should  be  the  real  actual 
damage,  if  any,  caused  to  the  plaintiff 

Verdict  for  the  plaintiff,  damages  one  faithing(a). 
(a)  WioHTUAN,  J^  refused  to  certify.    See  the  next  case. 


Surrey  VAN  TOLL  1^.  WALL. 

Spring  Aisize;  ^ 

The  defendant  X  HIS  was  an  action  for  taking  and  detaining  the  plaintiff's 

vented  Tper-  goods,  preventing  her  firom  removing  them,  and  keeping 

of  go^Tom  ^^^  ^^  ^  '^"^^  whereby  they  were  injured. 

removing  Plea :  not  fniilty,  and  not  possessed. 

them,  AeW  lis-  B        J*  r- 

tion^for  uWn         ^^'^^  ^erjt.,  and  T.  Chitty,  for  the  plamtiff. 
fhe^m'^rbL"'?^^       JSfatrAiiw  and  PrenHce  for  the  defendant 

Fng  wiTgned  '^^^  ^^^"^^^  ^^^^  ^^^  ^^  *®  same  state  of  fiicts  as  the 

them,  held  en-    preceding  one ;   the  present  plaintiff  being  sister  to  the 
damage  for  the  former  plaintiff,  and  owner  of  most  of  the  goods.      The 
poMession."     defendant  had  not  touched  the  goods,  nor  caused  them  to 
be  removed ;  and 

Hawkins  insisted  that  the  action  would  not  lie,  and 
cited  Hartley  v.  Moxkam  (a) ;  but 

T.  Ckitty  distinguished  the  case  as  it  turned  on  the 
taking  alone,  and  here,  there  was  a  detaining,  &c. 

It  was  attempted  to  give  evidence  of  actual  damage  to 
the  goods  by  reason  of  the  rain.     . 

(fl)  5  Q.  B.  247. 
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It  appeared^  however,  that  the  plaintiff  had  assigned  the        1859. 
goods  to  one  D.  by  way  of  mortgage,  but  that  the  mortgage 
had  become  absolute,  with  a  power  of  sale ;  and 

Hawkins  contended  that  the  plaintiff  could  not  recover 
for  any  injury  to  the  goods  (a). 

And  per  Wightman,  J.— That  is  so.  She  can  only 
recover  for  the  injury  to  her  possession.  (To  the  jury.) — 
You  must  only  give  such  damage,  if  any,  as  the  plaintiff 
suffered  from  the  detention  of  the  goods. 

Verdict  for  the  plaintiff  for  20s. 

(a)  Brierfy  v.  Kendall,  21  L.  J.,  Q.  B.  161. 


MARTIN  1^.  THE  TRAVELLERS'  INSURANCE 
COMPANY. 

Action  on  a  policy  of  insurance  against  any  bodily  On  an  insur- 
iiyury  arising  from  any  accident  or  violence,  "  provided  that  bodtly Injury 
the  injury  should  be  occasioned  by  any  external  or  material  ^X  accident  or 

'     ^       ^  .  violence,  pro- 

cause  operating  on  the  person  of  the  insured.**  vided  that  the 

Pleas:  I.  That  the  plaintiff  did  not  sustain  any  bodily  rated^byexter- 

injury  by  reason  of  an  accident  within  the  true  intent  and  "u^^^^ii. 

meaning  of  the  policy.  We  for  an  in- 

m*         V  •  1         i«  1  1     iM     •    •  jury  to  the 

2.  That  the  accident  did  not  cause  any  bodily  injury  to  spine  caused 

the  plaintiff  within.  &c.  hlaij'bfrd.n 

S.  That  the  injury  was  not  occasioned  by  any  external  « the  course 

or  material  cause  operating  on  the  person  of  the  plaintiff.     A  surgeon 
4.  That  it  was  occasioned  by  the  plaintiff  exposing  him-  puinti^'^to  * 

self  to  unnecessary  risk,  &c.  (according  to  a  proviso  in  the  J^^"  a^cmffl- 

policy).  cate  of  serious 

injury,  contra- 

Sbee,  Sent.,  and  Daly  for  the  plaintiff.  <*i<^^'?K  \^'^^. 

•^  ^  '^  alleging  that  it 

M.  Chambers,  K  James,  lush  and  Mlis  for  the  defend-  ".»•  coriusivehr 

'  given,  allowed 

ants.  to  be  treated 

as  adverse. 

In  September  the  plaintiff,  in  the  eourae  of  his  business. 
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1859. 


Martin 

9, 

The 

Travellers' 

Insurance 

Company. 


lifted  a  heavy  burden,  and  this  was  the  alleged  cause  of  the 
injury. 

H.,  a  surgeon,  was  called  in,  and  on  the  ISth  September 
gave  him  a  certificate  that  he  had  severely  sprained  the 
muscles  of  the  back,  and  that  this  prevented  him  from 
following  his  usual  avocations. 

On  the  16th  September,  H.  signed  another  and  more 
formal  certificate,  in  a  form  sent  by  the  company,  in  which 
questions  were  asked,  and  in  which  he  made  this  state- 
ment:—" I  certify  that  the  party  above  named  received 
from  external  violence  an  accidental  injury  to  the  muscles 
of  the  back — from  a  sprain— and  that  he  is  likely  to  be 
wholly  disabled.** 

On  the  27th  September,  H.  gave  the  plaintiff  another 
certificate,  that  he  was  not  afflicted  by  any  disease  nor  any 
other  disability,  but  that  the  accidental  violence  was  the 
only  cause  of  the  disablement,  and  he  considered  him  not 
able  to  resume  his  duties. 

On  the  S8th  October,  H.  again  attended  the  plaintifl^ 
and  certified  that  his  back  was  severely  sprained,  and  that 
he  was  totally  disabled. 

H.  now  was  called  for  the  plaintiff,  and  gave  answers 
tending  to  show  that  the  injury  had  arisen  from  previous 
disease. 

Shee,  Serjt.,  put  the  certificates  into  his  hands,  and 
claimed  to  treat  him  as  an  "adverse**  witness  under  the 
C.  L.  P.  Act,  1854,  sect.  22. 

M.  Chambers  objected ;  but 

WiGHTMAN,  J.,  allowed  it 

Evidence  was  given  that  the  plaintiff  had  sufiered  from 
previous  disease. 

M.  Chambers  objected  that  the  injury,  even  if  arising 
from  the  sprain,  was  not  an  injury  solely  arising  firom  ma- 
terial or  external  causes. 

Sed  per  Wightman,  J.— The  word  "solely**  is  not  in 
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the  policy.     (To  the  jury.)— But  the  question  is,  whether  ]859. 

the  injury  really  and  substantially  arose  from  the  accident ;  ^JT'^'***^ 

if  it  did  not,  find  for  the  defendants ;  if  it  did,  find  for  the  v. 

plaintiff.  Travellers' 

Verdict  for  the  plaintiff  for  the  full  amount  Insurance 

^  Company. 


BRAZIER  r.THE  POLYTECHNIC  INSTITUTION. 

XHE  declaration  stated  that  the  defendants  were  the  In  an  action 
owners  and  possessed  of  a  public  building  or  place  of  pub-  owners  of  a 
lie  exhibition  and  resort,  and  used  by  them  for  purposes  of  P."Wic  exhibi- 

•'  r      i^  tiou  for  not 

profit,  &c.,  for  reward  to  be  paid  to  the  defendants  by  the  properly  main- 
persons  resorting  to  it.     And  persons  were  in  the  habit  of  case,  whereby  ~ 
resorting  to  it,  and  of  passing  and  ascending  and  descend-  dowrr™ndthe 
ing  the  staircases,  as  the  defendants  knew.     [And  the  de-  plaintiff,  who 

had  paid  for 

fendants  knew  that  the  building  could  not  be  safely  or  admission,  was 
securely  used  by  the  public  unless  the  staircases  were  by  hjving  bee^n* 

the  defendants   carefully   and   skilfully  and  with   proper  alterations 

•'  ''  *^     "^       which,  It  was 

Strength   and  materials    constructed   and   maintained  (a).]  alleged,  caused 
Averment  that  the  plaintiff,  at  the  request  of  the  defend-  questions  left  to 
ants  while  they  were  so  possessed  of  and  using  the  building  Jj^^ether  the*' 
for  the  purposes  aforesaid,  entered  and  was  in  the  building  had  employed 
to  view  the  exhibition,  having  paid  the  defendants  a  sum  of  to  make  the 
money  charged  by  them  for  admission  to  it;  yet  the  de-  thrtherthese"^ 
fendants  did  not  nor  would  carefiiUy  and  skilfully,  and  with  pe«fns  had 

"^  1         .       .       ,      employed  pro- 

proper  strength  and  materials,  construct  and  maintain  the  per  care  and 
said  building  and  the  staircases  thereof,  so  as  to  be  for  the  JuLrcas  "o  the 
purposes  aforesaid  safely  and  securely  used;  so  that  by  guch^J^^nJ^of 
reason  thereof,  while  the  plaintiff  was  so  in  the  building,  care,  and  also 
and  with  others  were  lawfully  on  one  of  the  staircases  for  bilitv  laidTn 
the  purposes  aforesaid,  the  staircase  fell  and  gave  way,  and  ^^^  declaration. 

(a) ,  J.,  on  lummons  at      the  plaintifT struck  it  out,  which  he 

Chambers,  allowed  the  defendants      elected  to  do. 
to  inverse  the  allegation,  unless 
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1859.        the  plaintiff  then  being  thereon  was  thereby   violently 

)^^^      thrown  down,  &c. 
Brasibr 

V.  Plea :  not  guilty. 

The 
Polytechnic       Lush,  Garth  and  T.  J.  Clark  appeared  for  the  plaintiff 
Inbtitution. 

Edwin  James  and  Joseph  Brown  for  the  defendants. 

The  defendants  had  taken  the  building  already  erected. 
In  1858  they  directed  that  a  geometrical  stone  staircase 
be  repaired  by  being  cased  in  iron,  and  the  builder  made 
cuttings  in  the  stairs,  by  which  iron  steps  were  let  into 
diem.  Scientific  evidence  was  adduced  on  the  part  of  the 
plaintiff,  to  show  that  those  cuttings  that  had  been  made 
in  the  staircase  were  improper,  and  leading  to  the  result 
that  had  occurred,  by  tending  to  split  the  stone  stairs.  In 
January,  1859,  the  staircase  fell  down,  and  the  steps  had 
broken  off  six  inches  firom  the  wall. 

JoBus^  on  behalf  of  the  defendants,  called  scieBtific  per- 
sons, builders  and  others,  who  expressed  an  opinion  diat  the 
alteration  that  had  been  made  was  justified  by  tbdr  ex- 
perience, and  that  there  was  no  reason  for  apprehending 
that  the  cutting  of  the  stone  stairs  to  let  in  the  iron  was  at 
all  calculated  necessarily  to  occasion  the  catastrophe  that 
occurred. 

WiGHTMAN,  J.  (to  the  jury). — The  charge  is,  that  the 
defendants  did  not  carefully  maintain  the  staircase.  The 
question  is,  whether  there  has  been  a  want  of  reasonable 
care  and  caution  in  and  about  maintaining  it  I  shall  leave 
four  questions  for  your  consideration : — first,  whether  the 
defendants  themselves  were  guilty  of  negligence ;  secondly, 
whether  they  employed  competent  persons  to  perform  the 
duty  of  making  the  alterations  that  were  required ;  thirdly, 
whether,  supposing  they  had  done  so,  those  persons  had 
performed  the  duty  cast  upon  them  in  a  proper  and  work- 
manlike manner ;  and,  fourthly,  whether  the  accident  was 
attributable  to  their  neglect  in  this  particular,  or  to  the  de- 


Imbtitutiom. 


HOME  CIRCUIT,  22  VICT.  509 

fective  manner  in  which  the  building  had  been  originally         1859. 
constructed.  ^^[;^ 

The  jury  said  that,  with  regard  to  the  first  question,  they  «- 

were  of  opinion  that  there  had  been  no  negligence  on  the  Polttbcbmic 
part  of  the  defendants  personally;  as  to  the  second  question, 
they  were  of  opinion  that  they  had  employed  competent 
persons  to  make  the  alterations ;  as  to  the  third,  they  could 
not  undertake  to  say  that  the  persons  so  employed  had 
taken  the  proper  method  to  repair  the  staircase  in  question. 

WiGHTMAN,  J. — The  question  is  one  of  negligence,  and 
I  must  request  the  jury  to  say  yes  or  no  to  the  question, 
whether  the  persons  employed  by  the  defendants  to  make 
the  alterations  had  exercised  the  necessary  skill  and  caution 
to  efiect  that  object  ? 

The  jury  then  again  retired,  and  upon  their  return  into 
Court  said  they  were  of  opinion  that  proper  skill  and 
caution  had  not  been  exercised  by  the  persons  employed 
by  the  defendants  to  make  the  repairs  and  alterations^  and 
they  therefore  returned  a 

Verdict  for  the  plaintiff  with  10/.  damages  (a). 

(a)  A  rule  was  granted  (in  Q.  direction ;  and  the  rule,  upon  aigu- 
B.)  as  against  evidence,  and  in  ment,  was  dischafged.  See  Ruck 
arrest  of  judgment,  but  not  for  mis-      v.  WUliam$,  27  L.  J.,  Ezch.  357. 
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Aglabwry,  coram  Cockbmn,  C.  J. 
REGINA  V.  CROSS, 
wiieictbe        J^IGAMY.      The  prisoner  was  indkted   finr   mairyii^ 


J2J|^J2^  Chariotte  Knox  Knox,  his  former  wife  Maiy  Ann  Cross 
bigmmj,  and      betniT  then  alive. 

Boeridence  7^  .    ,   . 

wvgiTcnon  Hie  prisoner  was  mairied  m  18S8  to  Miss  Mary  Ann 
to  the  priMNh-  Cecil,  at  St  Bride*8  Church,  London.  In  1843,  terms  of 
Sitt^Irife^  separation  were  agreed  upon,  and  Mrs.  Cross  went  to  live 
«»  aliTe,  but  with  a  Miss  Susanna  Hays,  with  whom  she  had  previously 
that  theyhad  been  in  the  habit  of  visiting  various  seaside  places  without 
•qP"^,'>y      her  husband. 

agreement  in  mi«*«»m^*. 

iRST*"*****^  In  1855,  the  prisoner  was  married  to  Mrs.  Charlotte 
aooer  produced  Knox  Knox,  the  widow  of  an  officer  in  the  serrioe  of  the 
in^kh  he  ^'^^  India  Company,  at  the  British  Consulate  at  Antwerp ; 
«w  interested:  ^^j  ^^  ^j^j  occasion  he  described  himself  as  a  widower. 

htld^  that  It 

was  for  the  In  1857,  Mrs.  Knox  was  prosecuted  by  the  East  India 

whether  there  Company  foT  obtaining  money  by  fiilse  pretences,  she  having 
rfknow'ld^  concealed  her  marriage  with  the  prisoner  from  them,  and 
on  the  part  of    continued  to  draw  the  pension,  to  which  she  was  entitled  so 

the  prisoner  * 

that  his  wife      long  as  she  remained  a  widow.     In  order  to  protect  her 
1855,  the  ?ate    against  this  prosecution  the  prisoner  produced  his  wife, 
^^Jjf*^**"*^     Mary  Ann  Cross,  who  was  then  living  at  Brighton,  thereby 
showing  that  Mrs.  Knox  was  still  really  a  widow. 

The  prisoner  being  then  indicted  for  bigamy,  as  above 
stated,  these  fects  were  proved,  and  some  of  the  prisoner's 
femily  stated  that  for  sixteen  years  prior  to  1857  they  had 
heard  nothing  of  Mrs.  Cross,  and  for  eight  years  prior  to 
that  date  they  had  heard  nothing  of  the  prisoner. 

Metcalfe,  upon  this  evidence,  suggested  that  there  was 
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not  sufficient  to  find  the  prisoner  guilty ;  some  &ctB  ought        1859. 
to  be  shown  from  which  the  prisoner's  knowledge  that  his 
first  wife  was  alive  might  be  inferred. 

Stephenson,  for  the  prosecution^  referred  to  JR.  ▼• 
JBriggs{a\  and  contended  that  the  onus  lay  upon  the  pri- 
soner of  showing  that  he  did  not  know  his  wife  was  alive. 

CocKBURN,  C.  J. — I  shall  leave  the  question  to  the  jury. 
(To  the  jury.) — There  can  be  no  doubt  that  the  prisoner 
went  through  the  ceremony  of  a  second  marriage  while  his 
first  wife  was  still  livings  but  he  claims  the  protection  of  the 
proviso  in  the  9  Geo.  4f,  c.  SI,  s.  22,  which  provides  that  the 
penalties  contained  in  that  Act  shall  not  extend  to  the  case 
of  a  person  marrying  a  second  time,  when  ''  the  husband  or 
wife  shall  have  been  continually  absent  from  such  person 
for  the  space  of  seven  years  then  last  past,  and  shall  not 
be  known  by  such  person  to  have  been  living  within  such 
time."  Here  the  wife  has  been  absent  sixteen  years,  and 
there  is  no  proof  of  any  communication  between  them. 
The  question  is,  therefore,  whether  you  have  any  reasonable 
doubt  that  there  was  an  absence  of  all  knowledge  on  his 
part  that  his  wife  was  alive,  and  if  you  should  be  of  that 
opinion  he  is  entitled  to  be  acquitted. 

The  jury  found  the  prisoner  not  guilty, 
(a)  1  Dean.  &  B.  121. 


Huntingdon,  coram  Pollock,  C.  B, 
REGINA  V.  WILLIAM  TAYLOR. 

X  HE  prisoner  was  indicted  for  that  he  **  by  a  certain  overt  it  is  a  suf- 
act,  to  wit,  by  then  and  there  lighting  a  certain  match  called  fct^o'rendcr  a 

person  liable  to 
be  found  guil^  of  attempting  to  set  fire  to  a  stack,  under  the  9  &  10  Vict.  c.  25,  s.  7»  if  he 
go  to  the  stack  with  the  intention  of  setting  fire  to  it,  and  light  a  lucifer  match  for  that  pur- 
pose, but  abandons  the  attempt  because  he  finds  diat  he  is  being  watched* 

Vl^here  the  prisoner  demanded  a  shilling  from  the  prosecutor,  and,  on  being  refused,  be- 
came very  abusive,  and  threatened  to  burn  up  the  prosecutoTi  and  Uien  proceeded  to  make 
the  attempt  above  described  :  htlA,  that  the  prisoner  ?raajiable  to  be  indicted  for  demand- 
ing money  by  menaces,  under  7  Will.  4  &  1  Vict,  c  87,  s.  7. 

M  M  S 


^  ,  ^  I 

^^_^_         iser^    irfn^    rf   at    r'-'^CH   Miit   riac»    rf  oar   Gwrge 

_~  ^       Ti  »r  in?  Ti  -Hk  &.1I  ^acx  ir  Sim.  ac&niK  ^ae  insL  ic* 
•ii^-.z^  xc^  it-ne  ftTi-a  --fn£«T.  le  -yrKiir  wry  sboFrve, 


I 
t-i.  n-  ^e  TTiStf^^jn  r  Mill  us  se"rBxc  JCi£  seem  zc  r?  1 


u  1  v^r:  :•  uz-ixic  silx.  hui.  *, «  nic  if^wm.  cjam  to  n.  se  | 

itt  iitfw  mi  im  -nis-:"*    joii  -wsiz  MmYt.    N:  per  of  trs 


r:if  TT^rni?  jnEniifr  1:  k?  ir?  v  ;2ie  ftxk.  jod  diai  he 
^^711^  lur^  ziin^  SI  likL  kr  sue  bees  lagtiw^cd.  in  his 
lum^iin  'n.^  ^ra»  jl  irv  a  joinidesc  i  jwi*  ,<  ^  sc  fire  to  the 
gai'ir,  -wrnji  ra?  -m*^  ^  ^tr  nf  ^»  scirair  ^  ^  10  Vkt.  c  25. 
&.  r.  -i:  ?»:iii«r  'Hi?  Tr^oer  2iM^%it  s  be  fircad  cchr.    That 
jc  WTS  r.far  rr«K  {"t^tj  air:  cnccirsec  bj  a  pefsoa  vitfa  tke 
Ta^w  It  Z'.znnnrziizjz  zx  Hzcjs^  rriaeia  EMBCocvd  was  not 
wi-r  TT  :z«»  $CL.nri?  z  a&  5:r  laiaaoe.  bcricf  a  bos  of  hicifiar 
ssLi:2rifs  wrji  zis-!uc  v  fee  rrv  sc  a  hew.     The  act  mist 
be  rcK  ^nnx-LiLSi'sj  an:  iimrrlT  ten^r-.g  to  die  exccntioo 
cc  -rjs  zir=Mrrpil  —zx^  izd  rrcz^haed  br  the  prisoner  under 
sach  cirn=.5Cir*«5§  ^ai  he  has  rbe  power  of  eaiT3rii^  his 
=::ierL5:fi  =.20  cxarcti^c     If  two  persooi  «ei«  to  agree  to 
^cci^it  a  fclccT.  arid  one  cf  them  were,  in  exMotioo  of  his 
£L&?e  in  the  tnzsacooti,  to  pcrchase  an  instminent  to  be 
used  in  the  cosne  of  the  felooioos  act,  that  would  be  a 
sn^cient  oreit  act  in  an  indictment  for  coospiracTy  hot  not 
in  an  indictment  of  this  nature.     Bot  the  fiicts  proved  in 
this  case  were  sufficient  to  warrant  them  in  findii^  the 
prisoner  guiltj  if  thej  thought  that  be  intended  to  sel  fire 
to  the  stack. 
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The  jury  returned,  as  a  verdict,  that  they  were  not  satis-        1859. 
fied  that  the  prisoner  intended  to  set  fire  to  the  stack,  but       j^^ 
that  they  thought  the  prisoner  intended  to  extort  money  ». 

firom  the  prosecutor  by  his  conduct  Taylok. 

His  Lordship  accordingly  directed  a  verdict  of  not 
guilty  to  be  entered,  but  ordered  the  prisoner  to  be  de* 
tained  upon  a  charge  of  demanding  property  with  menaces; 
and,  after  consulting  with  Cockburn,  C.  J.,  expressed  an 
opinion  that,  assuming  the  finding  of  the  jury  upon  the  facts 
proved  to  be  correct,  the  prisoner  was  liable  upon  such  a 
charge,  under  the  7  Will.  4  &  1  Vict.  c.  87,  s.  7. 

An  indictment  was  accordingly  preferred  before  the  grand 
jury,  which  they  found  against  the  prisoner,  and  to  which 
he  pleaded  guilty. 

Metcalfe  for  the  prosecution. 


Coram  Cockburn,  C.  J. 

REGINA  V.  JOHN  TINKLER. 

X  HE  prisoner  was  indicted,  under  the  9  Geo.  4,  c.  31,  s.  20,  Where  the 
for  unlawfiilly  taking  one  Sarah  Thompson,  she  being  then  mdicted,  under 
unmarried,  and  under  the  age  of  sixteen  years,  out  of  the  J^  20%ot  the**' 
possession  and  against  the  will  of  Jane  Barnes,  her  lawful  «Muctionof» 

girl  under  nx- 
guardian.  teen  yean  of 

It  appeared  that  the  prisoner,  who  was  a  widower,  had  SSt  appear  that 
married  the  elder  sister  of  Sarah  Thompson,  and  up  to  the  *«?"■<>?«' 
time  of  his  wife's  death,  Sarah  Thompson,  who  was  an  proper  motive, 
orphan,  had  lived  in  the  prisoner's  house.  On  that  occasion,  direct^  tibai^ 
Mary  Johnson,  another  married  sister  of  Sarah  Thompson,  Jhe'pnsonCT 
caused  her  to  be  placed  under  the  care  of  Jane  Barnes.        merely  wished 

No  improper  motive  was  alleged  agamst  the  prisoner,  he  child  to  live 
having  asserted,  as  his  reason  for  taking  the  child  away,  honeetly  he°** 

lieved  that  he 
had  a  right  to  the  custody  of  the  child,  although  he  had  no  such  right,  they  ought  to 
acquit  him. 


514 


CASES  ON  THE 


1859. 


that  he  had  promised  her  &ther,  on  his  deathbed,  to  take 
care  of  her. 

The  Chief  Justice  told  the  jury  Aat  it  was  clear  the 
prisoner  had  no  right  to  act  as  he  had  done  in  taking  the 
child  out  of  Mrs.  Barnes's  custody.  But  inasmuch  as  no 
improper  motive  was  suggested  on  the  part  of  the  prose- 
cution,  it  might  very  well  be  concluded,  tha^  the  prisoner 
wished  the  child  to  live  with  him,  and  that  he  meant  to  dis- 
charge the  promise  which  he  alleged  he  had  made  to  her 
fitther,  and  that  he  did  not  suppose  he  was  breaking  the 
law  when  he  took  the  child  away.  This  being  a  crimiiial 
prosecution,  if  the  jury  should  take  tUs  view  of  the  case, 
and  be  of  opinion  that  the  prisoner  honestly  believed  that 
he  had  a  right  to  the  custody  of  the  child,  then,  although 
the  prisoner  was  not  legally  justified,  he  would  be  entitled 
to  an  acquittal  upon  this  charge.  .   lA/y^ 

The  jury  found  the  prisoner  d^t  guilty. 

Metcalfe  for  the  prosecution. 


Bury  8l  JEdmunds,  coram  Pollock,  C.  A 


REGINA  V.  BROKE. 

X  HIS  was  an  indictment  for  stopping  up  a  highway,  pre- 
ferred at  the  Quarter  Sessions  of  the  borough  of  Ipswich 
against  Sir  George  Philip  Broke,  Bart,  and  removed  by 
certiorari  into  the  Court  of  Queen's  Bench. 

Several  witnesses  were  called  for  the  prosecution,  chiefly 
sea&ring  people,  who  proved  that  they  had  been  in  the 
habit  of  using  the  footpath  in  question  without  interruptian 
defimdantmay  for  a  great  number  of  years. 

evkLnca  at  the        ^^  ^^  ^1^^  ^^  ^®  <^^^^  ^^^  ^^  prOSeCUtion, 

cloM  of  his 

caie  as  ID  a  civil  action. 

If  a  particular  class  of  persons  use  a  pathway,  and  the  owner  does  not  interrupt  the  user 
ibr  some  private  reason  not  comnmnioated  to  the  persons  using  the  pftth,  a  puMie  right  of 
way  is  gmined  by  the  user  after  a  lapse  of  twenty  years. 


Leni  JuixBs, 

March. 

In  an  indict- 
ment for 
stopping  up  a 
high  way,  re« 
moved  b^ 
certiorsn  into 
the  Court  of 
Queen's 
Bench,  and 
tried  At  the 
assizes,  the 
counsel  for  the 
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Keane,  for  the  defendant,  asked  the  Chief  Baron  if  he        1869. 
should  be  allowed  to  sum  up  the  evidence  as  in  a  civil 
case. 

Pollock,  C.  B.— This  is  a  mere  question  of  right.  It 
is,  in  reality,  a  cause,  and  the  defendant  ought  to  have  the 
same  rights  as  in  a  civil  action  (a). 

Keane  was  then  about  to  call  witnesses  to  prove  that  the 
directions  of  Sir  Philip  Broke,  the  predecessor  of  the  de- 
fendant, to  his  servants  were  to  allow  seafaring  men  and 
pilots  to  make  use  of  the  footpath  for  purposes  connected 
with  their  calling,  but  to  turn  back  all  other  persons. 

Pollock,  C.  B. — Even  supposing  these  instructions  to 
have  been  given  and  acted  on,  yet,  unless  it  can  be  proved 
that  they  were  communicated  to  the  persons  who  used  the 
path,  and  that  they  did  so  by  virtue  thereof^  and  not  of 
right,  their  user  was  a  user  by  the  public,  and  the  right  of 
way  has  been  gained,  if  the  user  has  been  continued  long 
enough.  I  do  not  think  that  such  evidence^  taken  alone, 
would  be  relevant 

O'MaUey,  Q.C.,  Power,  Q,C.,  and  CVwicA,  for  the 
Crown. 

Keixney  Bulwer,  and  Stephenson,  for  the  defendant 

Verdict  for  the  Crown. 

(a)  See  the  Common  Law  Procedure  Act,  1854,  a.  18. 


CoroM  CocAbuTn,  C  «/. 
REGINA  V.  WEBSTER. 

X  ERJURY.    The  indictment  stated  that  a  certain  caiue,  in  an  indict- 
in  which  John  Hart  Bridges  and  Henry  Cathbert  were  -^''Z^' 

prisoner  was 
charged  with  having  falsely  sworn  that  certain  invoices  bearing  certain  dates  were  produced 
by  her  to  one  C.  The  only  witness  called  was  C,  who  siMrt  that  she  had  not  produced 
those  invoices,  but  that  she  had  produced  others,  of  the  dates  of  which  he  made  a  memoran- 
dum at  the  time :  held,  that  the  memorandum  was  a  sufficient  corroboration  upon  which 
to  convict  the  prisoner. 
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1859.        plaintifi,   and   John   Webster  was   the   defendant, 

pending  in  the  County  Court,  and  came  on  to  be  heard  and 
tried  before  John  Worlledge,  Esq.,  the  Judge  of  that  Court, 
and  that  on  the  hearing  and  trial  of  such  cause,  it  became, 
and  was  material,  whether  the  said  J.  H.  Bridges  had,  in 
the  presence  of  the  prisoner,  signed  at  the  foot  of  ^'a  cer- 
tain bill  of  account,  purporting  to  be  a  certain  bill  of  account 
between  a  certain  firm  called  Cuthbert  &  Co.  and  the  said 
John  Webster,  a  receipt  for  payment  of  the  amount  of  the 
said  bill;"  that  the  prisoner  fidsely  swore  that  the  said 
J.  H.  Bridges  did,  on  a  certain  day,  in  the  presence  of  the 
prisoner,  sign  the  said  receipt,  meaning  a  receipt  at  the  foot 
of  the  said  first  hereinbefore  mentioned  bill  of  account  for 
the  payment  of  the  amount  thereof,  whereas,  &c.     There 
was  also  another  count  which  charged  the  prisoner  with 
having  falsely  sworn  that  she  had  shown  to  one  Cuthbert, 
a  clerk  of  Cuthbert  &  Co.,  certain  invoices  bearing  certain 
dates,  whereas,  &c. 

It  was  proved  by  the  Judge  of  the  County  Court,  that 
the  prisoner,  at  the  trial,  produced  an  invoice,  at  the  foot 
of  which  was  a  receipt  which  purported  to  be  the  signature 
of  J.  H.  Bridges,  and  the  prisoner  then  swore  that,  at  a 
time  and  place  specified  by  her,  Bridges,  in  her  presence, 
wrote  and  signed  it 

Bridges,  upon  being  called,  distinctly  negatived  ever 
having  written  or  signed  the  invoice  as  produced  at  any 
time  or  place.  Other  witnesses  also  proved  that  it  was  not 
the  handwriting  of  Bridges. 

In  support  of  the  second  count,  Mr.  Cuthbert,  the  clerk, 
alone  was  called,  who  swore  that  the  prisoner  had  not 
shown  him  the  invoices  which  she  had  sworn  to,  but  that 
she  had  shown  others,  and  he  produced  a  memorandum  he 
had  made  privately,  at  the  time,  of  the  dates  of  the  invoices, 
which  showed  that  they  were  not  the  same  as  those  sworn 
to  by  the  prisoner. 

Bridges  admitted,  upon  cross-examination,  that  he  had. 
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on  many  occasions,  signed  receipts  in  the  presence  of  the        1859. 
prisoner  at  the  foot  of  invoices. 

Orridge,  for  the  prisoner,  objected  that  there  was  nothing 
in  the  indictment  to  show  that  the  invoice,  of  which  the 
prisoner  had  spoken,  was  not  one  of  those.  The  invoice 
produced  at  the  trial  in  the  County  Court  bore  a  date,  and 
might  easily  have  been  distinguished. 

Phear,  for  the  prosecution,  asked  leave  to  amend  the 
indictment 

CocKBURN,  C.  J. — I  have  no  power  to  allow  that. 

Orridge  then  objected  that  the  evidence  of  Cuthbert 
upon  the  second  count  was  uncorroborated. 

CocKBURN,  C.  J. — I  think  that  the  private  memorandum 
is  a  sufficient  corroboration,  and  shall  so  direct  the  jury. 
I  will  reserve  the  other  point,  if  necessary. 

Verdict,  guilty,  upon  the  first  count. 
The  indictment  was  held  good. 


Norwich,  coram  Pollock,  C.  B. 
REGINA  t;.  GALLANT.  LemJuiui. 

X  HE  prisoner  was  indicted  for  an  indecent  assault  upon  Where  an 

V  .1 1  offence  i»  com- 

a  Child.  mitted  in  a 

The  oflenge  was  committed  at  a  place  called  Tilley  Pits  ^tulti'^*^ 

Hole,  which  is  situated  in  the  parish  of  Gorlestone,  in  the  pwtly  in  one 

county  and 

county  of  Suffolk,  and  is  about  two  miles  and  a  half  firom  partly  in 
the  boundary  of  the  county  of  Norfolk.     The  whole  of  Sfe^l.'^. 
the  parish  of  Gorlestone  is  within  the  jurisdiction  of  the  *^^®  *°  *'**!," 

*  countyi  under 

borough  of  Great  Yarmouth.  The  prisoner  had  been  com-  the  h  &  16 
mitted  by  the  borough  magistrates  to  the  house  of  correction  8.'i9.^'  ' 
at  Great  Yarmouth. 

There  was  no  other  plea  than  that  of  not  guilty. 

The  venue  in  the  margin  of  the  indictment  was  '^  County 
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of  Norfolk  (bei^g  the  next  adjoining  county  to  the  borough 
of  Yarmouth),  to  wit" 

An  objection  was  taken  in  the  course  of  the  trial  for  the 
prisoner,  that  he  could  not  be  tried  in  Norfolk,  the  offence 
having  been  committed  in  Suffolk. 

Pollock,  C.  B. — Supposing  that  the  objecticm  can  be 
taken  on  this  plea,  I  think  that  it  cannot  be  sustained. 
The  words  of  the  statute  (a)  are,  that  in  such  a  case  as 
this  the  prisoner  shall  be  tried  'Mn  the  next  adjoining 
county."  Here  "  the  next  adjoining  county"  was  either 
Norfolk  or  Suffolk.  The  place  in  the  borough  where  the 
ofience  was  committed  has  nothing  to  do  with  it.  This 
would  very  likely  have  been  a  good  trial  in  Suffi>lk,  but  I 
think  that  it  is  also  a  good  trial  in  Norfolk. 

Siephemon  for  the  prosecution. 

Hillam  Mills  for  the  prisoner. 

The  jury  found  the  prisoner  guilty. 

(a)  14  &  15  Vict.  c.  55,  s.  19. 


It  is  not  a 
tufflcientlv 
precise  allega- 
tion upon 
which  to  found 
an  indictment 
for  peijuiy 
that  the 
prisoner  swore 
that  a  certain 
.event  did  not 
happen  within 
two  fixed 
dates,  his  at- 
tention not 
having  been 
called  to  the 
particular  day 
upon  which  the 
transaction  was 
alleged  to  have 
taken  place. 


REGINA  r.  ROBERT  STOLADY. 

X:  ERJURY.  The  prisoner  was  indicted  for  having  com- 
mitted wilful  and  corrupt  perjury  on  the  oecasion  of  the 
hearing  of  an  information  for  trespassing  in  pursuit  of 
game,  against  one  Blackburn. 

At  the  hearing  of  the  information  Mr.  Norton,  the  occu- 
pier of  the  land,  and  two  of  his  men  swore  that  they  saw 
Blackburn  on  the  land  on  a  particular  Sunday  morning. 
Upon  this  the  prisoner  was  called  as  a  witness  by  Black* 
burn^  and  he  then  swore  that  Blackburn  lodged  with  him 
at  Norwich,  and  that  he  never  was  absent  from  his  lodgings 
on  any  Sunday  morning  during  the  whole  time  that  they 
lodged  together,  which  included  the  Sunday  on  which  the 
alleged  otEence  was  committed. 


NORFOLK  CIRCUIT,  22  VICT. 


519 


Upon  this  evidence  his  Lordship  was  of  opinion  that 
the  attention  of  the  priaoner  oiight  to  have  been  called  to 
the  particular  day  on  which  the  transaction  took  place  as 
to  which  he  was  asked  to  speak ;  and  that  a  general  allega- 
tion,  such  as  had  been  made  in  this  case,  including  all 
Sundays  between  two  fixed  dates,  was  not  sufBcientty 
precise  upon  which  to  found  an  indictment  for  perjury. 

The  jury,  under  his  Lordship's  direction, 
found  the  prisoner  not  guilty. 

Cottch  for  the  prosecution. 

Palmer  for  the  prisoner. 


1859. 


Rbqina 

Robert 
Stoladt. 


Bedford^  coram  Pollock^  C  B. 

REGINA  V.  CRICK. 

Manslaughter.  The  prisoner  was  an  herb^octor, 
to  whom  one  Mrs.  Orpin  took  a  child,  named  William 
Hardwicke,  for  advice.  The  prisoner  examined  the  child 
and  gave  Mrs.  Orpin  a  bottle  of  infusion  of  lobelia  injlata, 
and  desired  her  to  give  the  child  two  teaspoonfuls  of  the 
infusion  three  times  a  day.  She  accordingly  gave  the 
child  some  doses  of  the  infusion  for  several  days,  and  then 
ceasedy  as  she  thought  that  he  got  better.  The  child 
died  three  weeks  after  he  was  seen  by  the  prisoner,  and 
more  than  a  week  after  the  last  dose  had  been  administered. 
The  medical  witnesses  were  of  opinion,  after  an  examina^ 
tion  of  the  body,  that  the  child  had  died  of  over-doses  of 
lobelia,  which  is  an  acro-narcotic  poison,  and  is  occasionally 
used  as  a  medicine  by  regular  practitioners. 

J.  H,  Mills  for  the  prosecution. 

Douglas  Brown  for  the  prisoner. 

Pollock,  C.  B.,  in  summing  up  (to  the  jury). — It  is  no 
crime  for  anyone  to  administer  medicine,  but  it  is  a  crime 


The  prisoner, 
a  penoD  not  a 
re^lar  prac- 
titioner, ad- 
ministered 
lobelia,  a 
dan 


medicine, 
which  nro- 
ducedaeath: 
held,  that  the 

auestion  for 
iie  jury  was, 
under  all  the 
circumstances, 
whether  he  has 
acted  so  rashly 
and  carelessly 
as  to  cause  the 
death. 
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1859.  to  admipister  it  so  rashly  and  cardessly  as  to  produce 
death ;  and  in  this  respect  there  is  no  difierence  between 
the  most  regular  practitioner  and  the  greatest  quack.  But 
Mrs.  Orpin's  account  is,  that  she  took  the  child  to  the 
prisoner,  and  that,  following  his  advice,  the  child  got  so 
much  better  that  she  left  off  giving  the  medicine  which  she 
had  got  from  him,  and  she  did  not  consult  the  prisoner 
again  before  the  child  died.  All  that  the  prisoner  ought  to 
be  held  responsible  for  was  what  took  place  in  the  first  week 
after  he  saw  the  child.  The  prisoner  had  not  seen  the 
child  for  three  weeks  before  its  death.  The  charge  against 
the  prisoner  is,  not  that  he  carelessly  allowed  Mrs.  Orpin 
to  be  in  the  possession  of  a  dangerous  medicine,  but  that  he 
caused  the  death  of  the  child  by  administering  the  medicine; 
but  on  the  evidence  it  appeared  that  the  child  got  better 
while  the  medicine  was  being  given  to  it  If  the  prisoner 
had  been  a  medical  man  I  should  have  recommended  you 
to  take  the  most  favourable  view  of  his  conduct,  for  it 
would  be  most  fatal  to  the  efficiency  of  the  medical  pro- 
fession if  no  one  could  administer  medicine  without  a  halter 
round  his  neck ;  and  although  I  cannot  speak  of  a  person 
in  the  prisoner's  position  in  language  as  strong,  still  he 
ought  not  to  be  responsible  unless  it  has  been  proved  with 
reasonable  certainty  that  he  caused  the  death  by  the  care- 
less administration  of  the  drug. 

The  jury  returned  a  verdict  of  not  guilty  (a). 

(a)  See  the  next  case.     And  see  Taylor's  Medical  Jurisprudence,  edit. 
1858. 
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WESTERN  CIRCUIT. 

Winchester,  coram  Watson^  B. 

REGINA  r.  CROOK. 

JL  HE  prisoner  was  indicted  for  the  manslaughter  of  James  The  applica- 
Wicks  tion,byaii 

TT 1CJL0.  Ignorant  pcr- 

i2u««eU  prosecuted.  rosiVesub-  ~ 

limate,  which 

W.  M.  Cooke  defended.  caused  death, 

Ae/tf  evidence 

It  appeared  that  the  deceased,  a  wheelwright,  a  year  ago  for  the  jury  on 

suffered  from  a  cancer  in  his  lip.     He  went  to  the  Reading  f^r  man. 

Infirmary,  where  the  cancer  was  cut  out,  and  he  returned  '„^§^J^J,*fn 

home  comparatively  in  good  health.     In  about  six  months  whether,  under 

afterwards  another  cancer  appeared  on  the  left  side  of  his  stances,  the 

jfece.      He  consulted    the   surgeons  who  had  previously  wiJh^,^^ 

operated  upon  him,  and  they  told  him  that  it  would  be  inattention  and 

carelessness* 
dangerous  again  to  use  the  knife,  and  that  he  had  better 

not  have  any  means  attempted.  The  prisoner,  who  was  a 
blacksmith  at  Marlborough,  was  brought  to  the  deceased, 
and  he  told  him  he  would  cure  him.  The  deceased  con- 
sented to  place  himself  in  the  hands  of  the  prisoner,  who 
then  put  some  kind  of  oil  on  his  face,  and  then  applied 
some  kind  of  powder  which  caused  the  greatest  agony. 
The  man  died  in  nine  days.  The  prisoner  was  asked  by 
the  family,  whether  what  he  was  going  to  do  was  likely  to 
injure  his  health  ?  He  said  it  would  not,  and  that  in  less 
than  a  fortnight  he  would  be  able  to  come  and  see  him. 

Mr.  Sweeting,  a  surgeon,  of  Basingstoke,  stated  that  he 
saw  the  deceased  in  July,  and  told  him  it  was  a  cancer,  and 
that  eventually  it  must  prove  &tal,  and  that  he  had  better  not 
do  anything  to  it  He  was  in  tolerable  good  health.  Saw 
him  several  times,  and  on  the  19th  of  November,  he  then 
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1859.  appeared  more  cheerAil  and  better.  Saw  him  soon  after  he 
had  been  under  the  prisoner.  There  was  a  line  of  demarca- 
tion around  the  tumour,  and  all  the  tissues  were  destroyed, 
as  if  some  powerful  caustic  had  been  applied.  The  ge- 
neral symptoms  showed  poisoning  by  some  irritant  poison. 
Corrosive  sublimate  was  sometimes  applied  to  wounds,  but 
not  to  cancer.  Caustic  was  applied  to  cancer,  but  it  was 
dangerous  to  apply  it  to  a  large  surfiuse.  The  quantity 
used  should  be  very  small.  Made  a  post  mortem  examina- 
tion of  the  body.  There  were  marks  of  extensive  inflam- 
mation in  the  bowels  and  numerous  ulcerations.  They  were 
the  effects  of  mercury  applied  to  the  tumour.  The  de- 
ceased died  from  the  effects  of  corrosive  sublimate.  Knew 
the  case  was  hopeless.  The  deceased  might  have  died 
within  twelve  montiis,  but  the  death  was  accelerated. 

Cooke,  for  the  prisoner. — If  the  prisoner  acted  honestly 
and  bon&fide  he  is  not  guilty  of  manslaughter,  although  he 
is  not  a  regular  practitioner.  The  first  question  is,  whether 
the  application  caused  or  accelerated  the  death ;  and  then, 
did  the  prisoner  act  with  a  criminal  intention  or  with  gross 
neglect  ? 

Watson,  B.—If  with  a  criminal  intention  it  would  be 
murder;  the  question  is  as  to  criminal  inattention. 

Three  witnesses  were  called,  who  stated  that  the  prisoner 
had  cured  them  of  cancers. 

Cooke. — The  prisoner  had  on  several  occasions  success- 
fully treated  cancer,  and  had  been  proved  on  the  present 
occasion  to  have  used  means  adopted  by  Uie  medical  pro- 
fession for  the  cure  of  that  disease.  It  was  not  simply  an 
error  in  judgment  for  which  he  would  be  responsible,  or 
the  failure  of  remedies,  as  this  might  occur  with  a  qualified 
practitioner.  If  the  prisoner,  either  by  practice  or  educa- 
tion, had  shown  himself  capable  of  treating  the  disease,  he 
would  not  be  responsible  for  death. 

Watson,  B.,  directed  the  jury  to  find  the  prisoner  guilty 


Crook. 
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if  they  considered  he  took  upon  himself  the  responsibility  1859. 
of  attending  to  a  patient  sufiering  under  cancer,  when  he,  ^^^^^^ 
the  prisoner,  was  not  qualified  for  the  purpose.  If  he  used 
dangerous  applications  he  was  bound  to  bring  skill  in  their 
use ;  and  he,  the  Judge,  thought  that  the  prisoner's  educa- 
tion and  employment  made  the  use  of  these  highly  dangerous 
substances  almost  amount  to  a  want  of  skill.  The  jury 
must,  however,  say  whether  what  the  prisoner  did  produced 
or  accelerated  the  death  of  the  deceased ;  or  whether  the 
prisoner,  in  their  opinion,  had  acted  with  neglect  in  using 
the  remedies  he  had  done. 

The  prisoner  was  found  guilty,  and  sentenced 
to  three  months*  imprisonment 


OXFORD  CIRCUIT. 

Coram  Channell,  B. 
REGINA  r.  BUNCE. 

fwy  Spring  Auixe$, 

XHE  prisoner,  a  gipsy  woman,  surrendered  to  take  her  A  gipsy,  ob- 
trial  upon  a  charge  of  stealing   lOZ.  9«.  4d.,  and  various  ^'^^""^ 
articles,  the  property  of  John  Prior,  at  Witney,  on  the  ^^^^  pretence 
13th  of  January,  1859.  witchcraft. 

It  had  been  usual,  on  this  circuit,  to  charge  offences  of  don  toUSra' 
this  nature  as  obtaining  money  by  false  pretences  ;  but  on  ^^r^'ind^sf^" 
this  occasion,  in  deference  to  a  suggestion  thrown  out  by  "»>^  lare^ny. 
Cromptok,  J.,  in  addressing  the  grand  jury,  the  offence 
was  charged  as  one  of  larceny,  as  consisting  in  obtaining 
possession  of  the  goods  by  a  trick  or  fraud. 

R.  Sawyer  appeared  for  the  prosecution. 
Chriffits  defended  the  prisoner. 
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1859.  The  prisoner  was  a  gipsy  woman,  who  had  succeeded  in 

getting  a  large  amount  of  property  from  the  wife  of  the 
prosecutor,  by  pretending  that  she  possessed  supernatural 
powers,  and  was  able  to  procure  for  her  dupe  the  sum  of 
170/.  On  the  ISth  of  January  last,  the  prisoner  went  to  the 
house  of  the  prosecutor  (who  was  out),  saw  his  wife,  and 
addressed  her,  saying,  *'  Mrs.  Prior,  you  are  looking  very 
ill.  I  have  got  something  to  tell  you«  There  is  some 
property  left  for  you  that  you  have  been  cheated  out  of,  and 
I  can  get  it  for  you.**  The  prisoner  then  said  that  she  had 
got  a  book,  and  she  could  raise  the  spirits  and  lay  them  if 
Mrs.  Prior  would  put  half-a-crown  on  a  certain  spot  in  the 
book  which  she  pointed  out  Mrs.  Prior  said  to  the  pri- 
soner that  she  had  heard  of  such  things,  and  she  thought 
that  spirits  could  be  raised,  and  was  induced  to  put  some 
money  in  the  book.  The  prisoner  went  away  and  re- 
turned the  next  day,  and  said  she  had  been  working  all 
night,  and  that  her  husband's  money  would  not  do,  and 
she  must  have  sovereigns ;  and  she  then  required  her  to 
give  her  all  the  money  she  had  got,  and  promised  she 
would  bring  it  back  the  next  Monday,  and  also  the  sum  of 
170i,  which  she  said  belonged  to  her.  On  these  represen- 
tations, the  wife  gave  her  all  the  money  she  could  get, 
amounting  to  102.  9$.  id.  Mrs.  Prior,  who  appeared  to  be 
a  very  nervous  woman,  and  afraid,  even  now,  to  look  at  the 
prisoner  in  the  dock,  said  she  was  so  frightened  at  what 
the  prisoner  told  her,  that  she  felt  she  must  go  and  get  the 
money  she  wanted,  and  that  she  let  her  have  it  because  she 
believed  from  what  she  said  she  could  do  her  good  or  evil, 
and  was  so  afraid  of  her.  When  Mrs.  Prior  gave  the  pri- 
soner the  money,  she  required  a  shift  to  wrap  the  money 
up  in,  and  also  Mrs.  Prior's  shawl.  These  were  given  her, 
on  her  promise  to  return  tliem  on  the  Monday.  The 
prisoner  then  wanted  a  cloth  to  fasten  it  all  up  in,  saying 
she  must  bury  it     This  was  given,  and  also  Mrs.  Prior's 
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gold  wedding-ring,  a  silver  thimble,  a  brass  ring,  and  five  1859. 
old  silver  coins,  the  prisoner  saying  she  must  have  every- 
thing Mrs.  Prior  had  got  that  was  valuable.  All  these 
things  were  given  to  the  prisoner  on  her  promise  to  bring 
them  all  back  on  the  Monday,  together  with  the  170Z.,  and 
to  have  a  cup  of  tea.  The  prisoner  was  to  have  5/.  for  her 
trouble.  She  never  returned,  and  was  taken  into  custody, 
on  the  12th  February,  with  Mrs.  Prior*s  shawl  upon  her. 
On  her  cross-examination,  Mrs.  Prior  said  the  prisoner 
always  came  when  her  husband  was  out,  and  that  she  had 
never  told  him  anything  about  it  A  friend  of  the  pri- 
soner's had  since  returned  51,  to  the  prosecutor,  and  had 
promised  3/.  more. 

OriffiU  submitted  that  there  was  no  case  for  the  jury. 

Channell,  B.,  after  consulting  Crompton,  J.,  ruled 
that  there  was. 

Oriffits  (to  the  jury)  contended  there  was  nothing  to 
show  that  she  had  got  possession  of  the  goods  with  a  felo- 
nious intent,  but  only  with  a  view  to  practise  her  art  as  a 
witch,  in  which  the  prosecutrix,  like  many  other  people, 
was  foolish  enough  to  believe,  and  possibly  the  prisoner 
may  have  believed.  And  if  this  was  the  original  intention, 
then,  although  it  was  afterwards  altered,  there  would  be  no 
larceny. 

Channell,  B.  (to  the  jury).— It  is  for  you  to  say  whether 
or  not  the  prisoner  obtained  possession  of  the  goods  with 
a  felonious  intent  If  the  original  intention  was  as  sug- 
gested, there  would  be  no  larceny;  but  if  it  was  a  mere  trick 
to  get  the  goods  with  no  intention  to  return  them,  it  would 
be  larceny. 

Verdict,  guilty. 
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1859« 
^"^•^•^^  Worcester ,  coram  Channell^  B. 

AMPHLETT  t;.  COOK. 

In  q-eetment,     £ljECTMENT. 
annual  pay- 
ments having        Skinner  and  Gray  for  the  plaintiff, 
been  made  by 

the  defendant        Phivson  and  Best  for  the  defendant 
and  hia  ances- 
tor to  the  The  plaintiff,  owner  of  a  manor,  brought  the  action  to 

manor— left  to  eject  the  defendant,  Thomas  Cook,  from  three  cottages, 
whether  such  ^hich  he  or  his  &ther  had  erected  on  a  strip  of  waste  hind 
pyments  were  gf  ^fae  manor  by  the  permission  of  the  Pakington  fiunily. 
It  appeared  the  defendant's  father,  old  William  Cook,  had, 
about  forty-three  years  ago,  enclosed  a  strip  of  waste  land 
on  the  road-side,  and  built  on  it  a  cottage  and  blacksmith's 
shop.  In  1830,  the  agent  of  the  lord  of  the  manor.  Sir 
John  Pakington,  called  upon  old  Cook  to  pay  5s.  a-year 
rent,  which  he  did.  In  about  seven  years  another  bit  was 
enclosed,  and  in  a  few  years  more  a  third  bit.  The  rent 
was  increased  to  7s.  a-year,  and  this  sum  had  been  regularly 
paid  from  Michaelmas,  183S,  to  the  present  time.  In  the 
meantime  two  more  cottages  had  been  erected,  and  the  pro- 
perty had  passed  into  the  possession  of  the  plaintiff,  who, 
wishing  to  carry  out  what  are  called  "  improvements,"  gave 
the  defendant  notice  to  quit  and  brought  the  present  action. 
The  defendant,  who  ^^growed"  on  the  land,  was  called, 
and  said  he  was  forty-four  years  of  age,  and  when  he  first 
opened  his  eyes  he  saw  his  fiither  living  in  the  cottage,  and 
he  himself  had  lived  there  ever  since.  He  denied  that  he 
or  his  father  had  ever  paid  rent,  but  said  it  was  only  what 
he  called  "  chieffage." 

Channell,  B.,  left  it  to  the  jury  whether  the  annual 
payments  were  by  way  of  rent  or  not 

Verdict  for  the  plaintiff  (a), 
(a)  Harden  ▼.  Haketh,  28  L.  J.,  Ezch.  137. 
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COOK  r.  PRICE. 
PRICE  t;.  COOK. 
iSKINNER  applied  for  leave  to  enter  the  record.  Leave  granted 

,  to  enter  the  re- 

It  was  a  cross-actioni  and  the  case  of  Price  v.  Cook  had  cord  in  a  crow. 

been  duly  entered.    The  attorney  m  the  former  action,  dttingofthe  ^ 

Cook  V.  Price^  had  been  in  Worcester  all  day  on  the  com-  ^"^ 

mission  day ;  but  as  the  learned  Baron  did  not  arrive  till 

late  in  the  evening,  the  attorney  had  left  the  town  without 

entering  the  record. 

HuddlesUm  opposed  the  application. 

Channel^  B.,  said,  under  ordinary  circumstances,  if  the 
plaintiff  does  not  enter  the  record  before  the  sitting  of  the 
Court,  the  defendant's  attorney  is  not  bound  to  wait,  but 
might  enter  a  ne  recipiatur  with  the  officer  of  the  Court, 
and  leave  the  assize  town.  When  that  was  done,  probably 
no  Judge  would  allow  the  plaintiff  to  enter  the  record  after 
the  usual  time.  But  in  the  present  case  the  defendant  had 
not  taken  the  proper  means,  by  entering  a  ne  recipiatur^  to 
prevent  the  plaintiff  from  applying  to  the  discretion  of  the 
Judge ;  and  as  it  is  a  cross-action,  and  the  parties  are  all  in 
the  town,  I  shall  certainly  grant  the  application  for  leave  to 
enter  the  record. 

Application  granted* 
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MIDLAND  CIRCUIT. 


LeiU  A$tiM€9. 

A  gamekeeper, 
appointed  by  a 
person  having 
only  a  permis- 
sion to  shoot, 
trying  to  take 
a  gun  from  a 
poacher,  and, 
m  the  scuffle, 
causing  a 
loaded  gun  to 

£»  off,  which 
lied  the 
poacher,  held 
guilty  of  man- 
slaughter. 


Northampton^  coram  Campbell^  C.  J. 

REGINA  t;.  WESLEY. 

GrEORGE  WESLEY,  gamekeeper,  was  indicted  for  the 
manslaughter  of  Charles  Braithwaite,  at  Newark,  on  the 
9th  of  October,  1858. 

Boden  for  the  prosecution. 

O'Brien  for  the  defence. 

On  the  night  of  the  9th  of  October  last  the  prisoner,  in 
company  with  another  keeper  of  Mr.  Thorpe,  named  Grreen- 
wood,  made  the  following  statement  to  the  superintendent 
of  police : — "  As  I  was  going  home  from  Newark  about  four 
o'clock  this  afternoon  I  heard  the  report  of  a  gun.  Shortly 
afterwards  I  saw  Braithwaite,  the  deceased,  with  a  gun, 
and  I  went  to  him  to  take  his  gun  from  him.  We  had  a 
scuffle  together  for  about  ten  minutes,  and  there  were  blows 
exchanged  on  both  sides.  Braithwaite  struck  me  and 
knocked  me  down  with  his  gun,  at  the  same  time  the  gun 
went  off  and  shot  Braithwaite.  I  was  insensible  for  a  short 
time,  and  when  I  came  round  I  found  Braithwaite  was  dead, 
and  had  the  barrel  of  the  gun  in  his  Hand.*' 

Mr.  Thorpe  said  that  the  prisoner  was  a  gamekeeper  in 
his  service.  He  knew  the  place  where  this  had  happened. 
He  had  received  from  the  devisees  in  trust  of  the  late  Earl 
of  Winchelsea  permission  by  parol  to  shoot  over  the  land 
in  question. 

Boden  upon  that  contended  that  even  taking  the  account 
given  by  the  prisoner  himself  of  the  transaction  to  be  cor- 
rect, it  amounted  to  manslaughter,  as  the  prisoner,  not 
being  in  law  authorized  to  apprehend  the  deceased,  must 
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be  held  responsible  for  the  consequences  of  the  unlawful        1859. 
act  in  which  he  was  engaged ;  and  one  of  these  was  the 
discharge  of  the  gun  and  the  death  of  Braithwaite. 

O'Brien  submitted  that  the  facts  proved  did  not  sustain 
the  charge  of  manslaughter ;  as,  conceding  that  the  prisoner 
was  guilty  of  an  assault  in  attempting  to  wrest  the  gun 
from  the  deceased,  the  death  of  the  man  was  not  the  result 
of  that  assault,  but  arose  from  the  violent  and  illegal  act  of 
the  deceased  himself;  who,  in  using  the  gun  in  the  way  he 
was  shown  to  have  done,  must  be  considered  as  guilty  of 
excess,  and  in  that  view  as  haying  been  the  immediate  cause 
of  his  own  death. 

Lord  Campbell,  C.  J.,  told  the  jury  that  the  case  was 
one  of  manslaughter.  The  struggle  between  the  prisoner 
and  the  deceased  was  to  be  considered  as  one  continuous 
illegal  act  on  the  part  of  the  prisoner,  and  death  resulting 
from  that  act. 

Verdict,  guilty. 

His  Lordship  refused  to  reserve  the  point  for  the  con- 
sideration of  the  Court  of  Criminal  Appeal  (a). 

(a)  See  Regina  ▼.  Archer ^  p.  351,  and  Regina  v.  Wood,  p.  470. 


Nottingham^  coram  Campbell,  C  J. 

REGINA  V.  BEARDSALL. 

JL  HE  prisoner,  an  attorney,  was   charged  with   having  a  letter  from 
forged  an  order  or  warrant  for  the  payment  of  money  at  ^*  SJ^utor 
East  Retford,  with  a  count  for  uttering  the  same.  ^«ft  »"««- 

^  swered,  held 


O'Brien  prosecuted.  sufficient  to 

*^  warrant  the 

ary  in  i 
uming  I 
de  belie 


Adams  appeared  for  the  prisoner.  iumiin'o-i 

The  prisoner  was  nephew  of  the  prosecutor,  and  had  M^mpuia  au- 


been  employed  as  his  attorney  to  conduct  several  matters  t^ority. 
in  which  the  prosecutor  was  engaged.    One  of  these  was 
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1859.  the  winding-up  of  the  affiun  of  one  Smith,  who  had  made 
an  assignment  to  the  prosecutor,  as  trustee,  for  the  benefit 
of  his  creditors.  The  prosecutor  had  advanced,  upon  seco- 
rity,  the  amount  necessary  for  paying  Smith's  creditors  the 
composition  of  5s.  in  the  pound ;  and,  for  the  purpose  of 
paying  the  dividends  due  to  each,  blank  checks  upon  the 
branch  of  the  Nottingham  and  Notts  Bank  at  Mansfield 
were  given  to  the  prisoner  by  the  prosecutor,  already  signed 
by  him,  for  the  former  to  fill  up  with  the  amounts  ascer- 
tained to  be  due  to  the  several  creditors,  and  to  pay  over 
to  them.  Some  four  checks  were  thus  completed  and 
handed  over,  and  the  business  of  winding-up  Smith's  afiairs 
was  completed  in  1855,  but  several  of  the  signed  blank 
checks  remained  in  the  prisoner's  hands,  and  the  forgery 
imputed  was  the  filling  up  by  the  prisoner  of  one  of  these 
checks  with  an  amount  of  1201.  payable  to  himself,  without 
any  authority  from  the  prosecutor.  It  was  proved  that 
subsequently  to  the  winding-up  of  Smith's  afiairs  no  express 
authority  was  given  by  prosecutor  to  the  prisoner  to  fill  up 
or  use  the  checks  in  his  hands.  In  order  to  show  that  the 
prisoner  had  no  intent  to  defraud,  it  was  elicited  in  cross- 
examination  by  Adams  that  there  had  been  other  matters 
professionally  transacted  by  the  prisoner  for  the  prosecutor ; 
among  which  was  a  matter  of  Hall's  Trust,  and  that  a  bill 
of  costs  to  a  large  amount  had  been  sent  in  to  the  prose- 
cutor, who  had,  however,  lent  the  prisoner  money  at  various 
times ;  and  a  final  settlement  was  proved  to  have  taken  place 
by  the  production  of  the  prisoner's  receipt  to  that  efiect 
While  the  prisoner's  Counsel  was  directing  his  examination 
towards  establishing  that  this  was  not  a  settlement  of  all  ac- 
counts between  them,  but  only  of  one  particular  charge,  great 
I  anxiety  was  expressed  by  the  prisoner  to  go  into  an  inquiry 

I  as  to  family  matters,  respecting  the  relevancy  of  which  his 

I  Counsel  was  not  satisfied,  who  consequently  retired  firom 

the  conduct  of  his  case.     Many  irrelevant  questions  were 
put  by  the  prisoner  himself,  but  he  succeeded  in  elicitii^ 
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from  the  prosecutor  that  no  payment  but  the  one  mentioned 
had  been  made  by  the  prosecutor  for  law  charges,  and  he 
did  not  deny  having  received  an  account  and  demand  for 
120Z.  in  the  matter  of  "  Hall's  executors,"  (the  words  "  Hall's 
executors"  appeared  written  in  a  comer  of  the  check  in 
question,)  and  that  shortly  before  the  issue  of  the  check 
the  prisoner  had  written  the  following  letter,  to  which  the 
prosecutor  made  no  reply  (a) :  — 

*'  I  shall  be  glad  if  you  will  let  me  have  the  whole  or 
part  of  the  amount.  Let  me  hear  from  you  by  return  of 
post,  or  I  will  draw  on  you  for  the  amount  It  is  time  it 
was  paid*  I  shall  take  your  silence  as  an  assent  to  my 
requirement  unless  I  hear  to  the  contrary. 

"  Yours,  &c.- 

Lord  Campbell,  C«  J.— There  must  be  a  verdict  of 

Not  guilty. 

(a)  OoMkiU  ▼.  Skew,  19  L.  J.  276. 


1S59* 


Northampton,  coram  Erie,  J. 
HARDWICK  t;.  COLEMAN. 

Malicious  prosecution. 

Plea :  not  guilty. 

The  case  for  the  defendant  was  very  strong. 

The  defendant  himself  was  called,  and  was  asked  in 
chief,  "  Had  you  any  other  object  in  view,  in  taking  pro- 
ceedings, than  to  further  the  ends  of  justice  ?" 

Mellor,  for  the  plaintiff,  objected ;  but 

Erle,  J.,  admitted  the  question. 

The  defendant  was  also  asked  in  chief  what  he  said 
before  the  magistrates  when  he  went  to  ask  either  for  a 
warrant  or  summons. 

Mellor  objected,  the  plaintiff  not  having  been  present. 


QauBff,  whe- 
ther in  caie  for 
maliciout  pro- 
secution the 
defendant  can 
be  asked  in 
chief  whether 
he  had  anpr 
other  motive 
in  view  than  to 
further  the 
ends  of  jus- 
tice? 


CASES  ON  THE 

Erle,  J.y  allowed  the  question  in  this  form:  — 

**  Did  you  make  the  same  statement  before  the  magis- 
trates as  you  have  made  to-day  7* 

Mellor  and  Bea$ley  for  the  plaintiff. 

Macaulay  and  Field  for  the  defendant 

Verdict  for  the  defendant  (a). 


(a)  At  Warwick,  enram  Lord 
Campbell,  C.  J.,  in  a  similar  ac- 
tion, the  defendant  was  called,  and 
it  was  proposed  to  ask  him  in  chief 
the  same  question  as  in  the  pre- 
ceding case,  whether  he  had  any 
other  motive  in  making  the  chaige 
than  to  further  the  ends  of  justice; 
it  was  objected  to,  but  Lord  Camp- 
bell, C.  J.,  after  consulting  Erlb, 
J.,  refused  to  disallow  it.  Whether 
the  question  could  be  asked  may  ap- 
pear to  be  a  difficult  question.  Be- 
fore the  act,  allowing  the  parties  to 
be  examined  of  course,  the  point,  in 
this  precise  form,  could  not  have 
arisen,  the  motive  of  the  defendant 
being  provable  by  any  of  his  acts 
or  words.  But  in  criminal  cases 
the  prosecutor  is  often  called  upon 
to  prove  his  own  intention,  as  in 


cases  of  obtaining  goods  by  false 
pretences,  where  the  prosecator  it 
constantly  asked,  not  only  in  crosa- 
ezamination,  but  in  chief,  with 
what  motive  or  for  what  reason  or 
on  what  impression  he  parted  with 
the  goods.  R.  v.  Da/e,  7  C.  &  P. 
352;  Reg.  v.  HetogUl,  1  Dears.  C.C. 
600.  And  his  statement  is  taken 
quantum  wdeat,  with  all  the  other 
circumstances  in  the  case,  as  evi- 
dence on  which  the  jury  are  to  find 
whether  the  goods  really  were  ob- 
tained fh)m  him  on  the  alleged 
pretences  or  not  And  the  ques- 
tion is,  whether,  when  in  the  wit- 
ness-box, in  an  action  against  bim 
on  the  very  same  transaction,  he 
cannot  be  asked  the  very  same  or  a 
very  similar  question? 


Lincoln,  coram  Campbell,  C.  J. 

HENLEY  AND  ANOTHER  V.  WOODCOCK. 
spring  Jstizes.      . 

Although  the  .A.CTION  by  vendees  against  vendors  on  a  contract  of 
commodity  he  ^le  of  6  cwt  of  dry  red  mangel-wurzel  seed,  warranted 
^'Z'tl^^  good  to  grow. 

a  warranty  Breach :  that  the  seed  was  not  good  growing,  &c. 

respecTofita-        Special  damage :  that  divers  persons,  A.,  B.,  C,  &c.,  to 

MUUm  to  his 

vendees,  yet  the  question  of  such  liability  will  depend  upon  the  opinion  of  the  jury,  on  the 

whole  case,  as  to  the  breach  of  the  original  warranty. 
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whom  the  plaintiffs  had  sold  portions  of  the  seed  with  like        1859. 
warrants,  had,  by  reason  of  the  breach,  made  claims  upon      )^"^^ 
the  plaintifis,  which  they  were  liable  to  answer,  &c«  And  Another 

V, 

Hayes,  Serjt,  W.  H.  Adams,  and  Field,  for  the  plaintiffs.    Woodcock. 

Macaulay  and  Manley  Smith  for  the  defendant 

The  plaintiffs  had  resold  to  a  great  number  of  pur- 
chasers, many  of  whom  were  called  to  prove  that  the  seed 
was  bad,  and  that  their  crops  had  &iled.  They  had  made 
claims  for  damages  against  the  plaintiffs,  but  had  received 
nothing  on  that  account,  and  the  plaintifis  now  sought  to 
recover  against  the  defendant  in  respect  of  these  unpaid 
claims. 

Hayes,  Serjt,  relied  on  Randal  v.  Haper  (a). 

The  defendant  proved  that  he  had  sold  two  tons,  part  of 
the  same  crop  of  seed  as  that  from  which  the  plaintifis  had 
been  supplied,  to  100  different  customers,  none  of  whom 
had  claimed  compensation,  and  only  two  of  whom  had 
made  complaints  of  its  quality. 

Lord  Campbell,  C.  J.,  left  the  whole  case  to  the  jury  as 
to  whether  there  had  been  a  breach  of  drfendanfs  war- 
ranty, and  they  found  a 

Verdict  for  the  defendant  (i). 


(a)  27  L.  J.,  Q.  B.  266.  There 
the  jury  had  found  for  the  plaintiffi 

(6)  See  Carter  ▼.  Crkk,  28  L.  J., 
Ezch.  S.  P.  There  the  vendee  had 


given  a  larger  warranty  than  be 
had  taken,  even  assuming  a  war- 
ranty  at  alL 
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1859. 

NORTHERN   CIRCUIT. 


Cumberland^  coram  Willes^  J. 

SpringjsH.es.  REGINA  V.  JOHN  WALKER. 

Quart, vfhethet  JoHN  WALKER  was  charged  with  stealing  a  stone  of 

pregnancy  and  ®  ^^ 

a  confinement   flouT,  the  property  of  Robert  Walker,  at  Workington,  on 

"illneis,"         the  13th  of  January. 

within  die  -.^  ^   »  i»       i  -  i  .  - 

meaning  of  the      McOubrajf,  for  the  prosecution,  proposed  to  put  in  evi- 

Victc. 42,8.17,  ^'^^^  the  deposition  of  the  wife  of  the  prosecutor,  who  was 

so  as  to  excuse  "gQ  i\\  as  not  to  be  able  to  travel,*'  under  the  provisions  of 
their  absence 

as  witnesses  if  the  11  &  12  Vict.  c.  4S,  s.  17.    She  had  only  just  been 

^t  causeTo     Confined  and  could  not  travel. 

enable  their  WiLLBS,  J. — Illness  from  a  confinement  is  an  ordinary 

be^^S*^"*  *^  ****®'  ^^^  ^^^  ^^^^  *"*  "  illness"  as  is  contemplated  by  the 
statute.  I  have  considered  this  question  with  my  brother 
Crowder.  If  you  find  it  necessary  for  your  case  to  put  in 
the  deposition,  I  have  made  up  my  mind  to  reserve  the 
question  for  the  opinion  of  the  Judges.  It  is  one  of  im- 
portance ;  I  have  considered  it,  and  my  brother  Crowder 
and  myself  are  agreed  upon  it 

The  usual  formal  proof  was  then  given  that  the  witness's 
deposition  had  been  taken  on  this  charge  before  the  magis- 
trates, in  the  presence  of  the  prisoner,  who  had  the  oppor- 
tunity of  cross-examining  her.  She  had  been  seen  by  the 
attorney  for  the  prosecution  the  day  before.  She  was  in 
bed,  but  came  down  stairs  to  see  him,  and  appeared  to  be 
very  feeble,  and  was  not  able  to  come  to  the  Assizes. 

WiLLES,  J.,  said  there  had  been  a  very  recent  case  on 
the  point  (a). 

Campbell  Foster  (as  amicus  Curiae)  referred  to  the  case  of 
(a)  Probably  Regina  ▼.  Wilton,  ante,  p.  309. 


-^< 
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Reg.  v.  The  InhabitanU  of  Huddertfield  (b),  which  decided        1859. 
that  pregnancy  was  not  of  itaelf  sickness  within  the  mean*       ^,01^4 
ing  of  the  9  &  10  Vict  c.  66,  s.  4.  •• 

WiLLES,  J. — Yes,  that  was  the  case  which  threw  doubt 
on  this  statute.  I  think  it  should  be  such  a  sort  of  illness 
as  will  prevent  a  person  from  travelling;  but  here,  on  the 
&cts,  you  fail. 

The  deposition  was  held  inadmissible. 

Laurie  for  the  prisoner. 

(b)  26  L.  J.,  M.  C.  169. 


York,  coram  Bj/les,  J. 

REGINA  V.  TAYLOR. 

-A.  PRISONER,  named  Taylor,  was  indicted  for  passing  A  priMoer  will 

be  allowed  to 
base  com.  make  hit  own 

,  statement  to 

West  for  the  prosecution.  the  jury,  but 

his  counsel 

Seymour  for  the  prisoner.  cannot  be  per- 

mitted after- 
At  the  close  of  the  case  for  the  prosecution,  the  Counsel  wards  to  ad- 

for  the  prisoner  asked  his  Lordship's  permission  for  the  for  him. 

prisoner  to  be  allowed  to  state  his  defence  to  the  jury  be-  i^^J^JU^  *^ 

fore  he  addressed  them.  There  were  cases  in  which,  under  °°  «T?4«"<^;  " 

peculiar  circumstances,  such  a  course  had  been  permitted,     defence,  on  be- 
half of  the 
Byles,  J. — Show  me  your  authority.  Crown  in  Mint 

Cases,  not  ad- 
Seymour  was  not  prepared  at  the  moment  with  an  autho-  mitted. 

rity,  but  several  of  the  Bar  about  him  recollected  that  it 

had  been  done. 

Campbell  Foster  (as  amicus  Curice)  handed  up  a  note  in 
Mundell's  Digest,  of  Reg,  v.  Dyer  (a),  in  which  Alderson, 
B.,  is  reported  to  have  said,  **  permitting  a  prisoner  to  state 
his  defence  to  the  jury  before  his  Counsel  addresses  them 
is  a  proper  practice,  and  will  be  permitted.**    He  also  re- 

(a)  1  CozC.  C.  113. 
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1859.        admissible,  dther  on  cFoss-ezammation  or  examinatioii  in 

^^'^^^^      chief,  and  that  he  could  not  ask  anything  to  prove   the 

V.  libel  true. 

Bailey.  ^ 

James  then  proposed  to  ask  questions  to  sho^F    that 

other  charges  stated  by  plaintiff's  witnesses  to  ha^e  been 

made  by  defendant  at  the  same  time  with  the  slanderous 

charges  were  true. 

But  the  learned  Judge  held  that  they  could  not    be 
asked. 

The  jury  found  a  verdict  for  the  plain- 
tiff, damages  ^5/. 


MACDONALD  and  another  v.  LONGBOTTOM. 

spring  JuUn. 

On  a  contract    A.CTION  for  not  accepting  wool. 

to  cldtvcr  ffooda 

generally,  the        The  declaration  allied  an  agreement  to  deliver  and 

prove  a  raldi-    ACcept  generally  at  a  stated  price.     One  of  the  pleas  denied 

"?".^°  ^*^*^"   ^®  plaintiffs*  readiness  to  deliver  according  to  the  contract. 

■onable  time.         The  witnesses  for  the  plaintiffs  proved  an  offer  to  deliver 

and  refusal  to  receive  the  wool,  and  for  the  defendant  it 

was  proposed  to  shoWj  by  cross-examination,  that  the  ofier 

to  deliver  was  after  the  lapse  of  a  reasonable  time,  and  that 

the  plaintifis  were  not  ready  to  deliver  before  the  lapse  of 

a  reasonable  time. 

On  behalf  of  the  plaintiffs  it  was  objected  that  this  was 
irrelevant ;  that  as  no  time  for  delivery  was  specified  in  the 
contract,  readiness  within  a  reasonable  time  was  not  a  con- 
dition precedent,  though  the  delay  might  entitle  the  de- 
jfendant  to  maintain  a  cross-action  for  damage  if  any  thereby 
sustained ;  and  CUpsham  v.  Virtue  (a),  and  Tirabocchia  v. 
Hickie{b)f  and  the  judgment  of  Sir  C.  Cresswell  in 
Dimeck  v.  Coslett  (c)  were  cited. 

(a)  5  Q.  B.  265.  (c)  Privy  Council  Caae,  reported 

(b)  36  L.  J.,  Ezcb.  26.  L.  Timea  for  26th  March,  1859. 
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Bylks,  J.,  ruled  that  readiness  to  deliver  within  a  reason-        1859. 

able  time  was  a  condition  precedent,  and  allowed  the  cross*      \^^'m^ 

'^  Macdonald 

examination.  and  Another 

The  jury  eventually  found  that  there  was  lonqbottom. 
a  readiness  within  a  reasonable  time, 
but  the  plaintiff  was  nonsuited  on  a 
point  upon  the  Statute  of  Frauds,  with 
liberty  to  move  to  enter  a  verdict 

Monk  and  Kemplay  for  plaintiff. 

James  and  Brett  for  defendant. 


SMITH  V.  SMITH. 

XHIS  was  an  action  to  recover  210/.,  money  lent  and  in-  An  aoknoir. 

terest,  to  which  the  defendant  pleaded  «  Never  indebted;"  afbT^A^'a* 

that  the  cause  of  action  had  not  accrued  within  six  years;  promiattopay 

and  payment.  not  to  require 

a  stamp  as  a 

Atherton  and  F.  A.  Russell  for  the  plaintiff.  promiMoiy 

note. 

Monk  and  Milward  for  the  defendant 

It  appeared  that  the  plaintiff  and  the  defendant,  Tim 
Smith,  were  brothers.  In  the  year  18S7  the  mother  of  the 
parties  died,  leaving  some  leasehold  and  freehold  property 
to  be  equally  divided  among  her  three  children,  the  plaintifi^ 
and  the  defendant,  and  a  sister  Hannah.  The  personalty 
of  which  she  died  possessed  was  worth  near  1,000/.,  and 
after  all  was  paid  it  was  ascertained  that  S65/.  was  to  be 
paid  to  each  of  the  children,  in  part  payment  of  which,  it 
was  stated  by  the  plaintifl^  that  the  defendant  gave  to  him 
the  following  I  O  U:— 

"  1838,  March  28th. 

''  This  is  to  certify  that  I  owe  the  sum  of  210/.  to  Abel 
Smith.     I  promise  to  pay  interest  at  5/.  per  cent. 

"  Tim  Smith." 

Mmk  objected  that  this  was  a  promissory  note,  and 
required  a  stamp ;  but 
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1859.  F.  A.  Russell  cited  MellanotU  v.  Teesddle{a\  in  which 

g  "  it  had  been  decided  that  a  document  in  almost  precisely 

V.  similar  terms  was  an  I  O  U  merely,  and  that  the  promise 

applied  to  the  payment  of  the  interest,  and  that  it  therefore 

did  not  require  a  stamp. 

Byles,  J.,  having  read  the  case,  said,  acting  upon  it,  he 
should  decide  that  the  document  did  not  require  a  stamp. 
The  document  was  then  given  in  evidence. 

(a)  13  M.  &  W.  216. 


CHARLTON  v.  HINDMARSH. 

OMtfrt,  whether  J.SSUE  from  the  Court  of  Probate  (sent  down  to  be  tried 

jHtn^^8*to7  by  order  of  Court  under  20  &  21  Vict  c.  77,  ss.  35,  38). 

^^''Jd*^'°*  The  declaration  was,  that  Joseph  Hindmarsh  died  on  the, 

prenoui  day»  &c.,  intestate,  a  bachelor  without  a  parent,  leaving  her  his 

letter  of  bii  natural  and  lawful  sister,  and  only  next  of  kin. 
S^timrorits       '^^^  P^^*  8^*®^  **^  *®  deceased  did  not  die  intestate, 

attestation  by  for  that  on  or  about  the  17th  day  of  December,  1857,  at, 

the  other,  la  a  .  . 

aafflcient  at.  &c.,  he  duly  made  his  last  will  and  testament,  bearing  date 
whneMeJ  ^  ^  ^^  ^^^  ^J '  ^^^  ^^  ^^  ^^^  appoint  any  executor  of  the 
within  thesu-  -^yi^  but  appointed  the  defendant  residuary  legatee  thereof, 
and  that  the  will,  after  having  been  reduced  into  writing, 
was  signed  by  the  testator,  and  the  testator's  signature  was 
acknowledged  by  him,  in  the  presence  of  two  witnesses 
present  at  the  time,  who  subscribed  the  will  in  the  pre- 
sence of  the  testator,  and  whose  names  severally  appear 
upon  the  will ;  and  that  the  testator  was,  at  the  time  of 
the  execution  of  the  will,  of  perfect  sound  mind,  memory 
and  understanding. 

The  plaintiff  replied,  that  the  paper  bearing  date,  &c., 
and  alleged  by  the  defendant  to  be  the  last  will,  &c.,  was 
not  executed  according  to  the  provisions  of  the  1  Vict, 
c.  26. 

The  defendant  joined  issue. 
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AtherUm,  Q.C.,  and  Damans  for  the  plainti£  1859. 

Manistyy  Q.C.,  and  Heath,  for  the  defendant  Chahltoh 

The  deceased  was  an  illiterate  man,  but  he  was  able  to  HiNDMAEfti. 
write.  He  had  one  sister  (the  plaintifi^  and  several  nephews 
and  nieces.  He  had,  in  October,  1856,  written  and  signed 
the  document.  In  December,  1857,  he  was  in  a  bad  state 
of  health,  and  was  attended  by  Mr.  Wilson.  On  the  morn- 
ing of  the  17th  of  December  he  suggested  that  the  will 
should  be  attested  by  him.  The  document  was  then  pro- 
duced and  acknowledged  by  testator^  and  Mritnessed  by  Mr. 
Wilson,  who  then  signed  his  name  as  witness.  On  the 
afternoon  of  the  same  day  Dr.  White  saw  testator,  in  the 
presence  of  Mr.  Wilson,  when  the  document  was  again 
produced.  The  testator  then  acknowledged  the  signature  to 
be  his  handwriting,  in  answer  to  a  question  from  Dr.  White, 
and,  in  the  presence  of  Wilson,  Dr.  White  then  affixed  his 
name.  After  Dr.  White  had  signed,  Wilson  took  the  docu- 
ment to  a  table  at  the  window  in  the  same  room,  and  at 
Dr.  White's  suggestion  filled  in  the  dates,  when  he  also 
retouched  his  own  signature,  and  put  a  cross  on  the  letter  F. 
in  the  word  Frederick,  his  name  being  Frederick  Napoleon 
Wilson.  Wilson  did  this  because  he  observed  the  omis- 
sion, and  thought  the  signature  was  not  complete  without 
it.  Wilson  also  acknowledged  his  signature,  by  saying 
to  Dr.  White  before  he  signed,  *'  Mine  is  there  already." 

Atherton,  for  the  plaintifiT,  contended  that  the  signatures 
of  the  witnesses  were  not  in  accordance  widi  the  statute ; 
that  Wilson  admitted  he  only  crossed  the  F.,  and  that  the 
question,  qiio  intuitu  he  made  the  cross,  remained  for  the 
jury. 

Bylbs,  J. — Wilson's  evidence  is,  that  his  intention  was 
to  make  the  signature  complete ;  his  opinion  evidently  was 
that  the  will  was  complete ;  it  is  another  point  whether  the 
putting  the  date  was  equal  to  a  repetition  of  the  signature. 

Aiherton  contended  that  the  facts  which  took  place  in 

VOL.  I.  o  O  F.F* 
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1859.         the  afternoon^  which  alone  could  be  the  signaturei  did  not 

^'^^'^      amount  to  a  signature  and  attestation  under  the  Act,     Run- 
Charlton  ° 

V.  ning  a  dry  pen  over  a  name  written  before  was  not   suffi- 

cient ;  Payne  v.  Scriven  (a)  ;  Moore  v.  King  (6). 

Manisty, — The  case  is  narrowed  to  subscription ;  it  may 
be  by  mark  or  by  initials ;  anything  done  will  do,  a  mark, 
initials  or  name ;  here  there  is  a  cross  on  the  F.,  which  is 
an  act  done,  and  that  is  sufficient 

Byles^  J. — Suppose  he  could  not  have  written,  his  mark 
would  have  done ;  if  a  man  make  a  line  intending  it  to  be 
his  mark,  that  is  sufficient  The  mark  here  for  the  first 
time  makes  it  a  complete  signature.  In  my  opinion,  de- 
fendant is  entitled  to  a  verdict,  and  the  document  is  a  com- 
plete will. 

Verdict  for  the  defendant.     Plaintiff*  to  have 

leave  to  move  to  enter  the  verdict  for  her  (c). 

(a)  7  Eccl.  Cases,  123.  of  a  single  Judge,  and  tbere  ean  be 

(6)  2  Ibid.  45.  no  review  of  it  by  the  full  Court, 

(r)  Cresswell,  J.,  directed  the  the  case  is  reported.    An  appeal 

verdict  to  be  entered  for  the  plain-  lies  to  the  House  of  Lords  only. 

tiff;  but  as  that  was  only  a  decision 


Spring  A$ti*e9.  RODMELL  AND  ANOTHER  r.  EDEN. 

receive  renu      XHIS  was  an  action  by  the  plaintiffs,  who  were  tenants 
propmtylSav-    ^^  Sir  William  Eden,  for  the  amount  of  a  valuation  of  crops 

iDg,  without 
actual  autho- 


and  eatage. 


rity,  aprreed  pjea :  non  assumpsit. 

that  his  cm-  ^  '^ 

ployer  should         Manistv  and  Jones  for  the  plaintifis. 

take  the  stock, 

&C.,  of  an  out-        Overend  and  Heath  for  the  defendant 

going  tenant  ■•iii../».ii 

at  a  valuation,  It  appeared  that  the  plaintiffs  had  entered  upon  one  of 
tion  indLdUig  Sir  William's  farms  in  April,  1856 ;  that  the  first  half-year's 
the  eatage  of     rgnt  ^^s  duly  paid;  but  that  when  the  second  half-year's 

fields,  m  which  ^  r        '  j 

the  employer's  rent  became  due  the  tenant  was  unable  to  pay  his  rent,  and 
afterwards         Sir  William's  agent  consented  to  take  three  horses  and  a 
levants  wiUi     ^"^  ^  *  security.     The  third  half-year's  rent  became  due 
his  knowled|;e, 
hsld,  that  this  was  a  ratification  of  the  whole  valuation. 
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on  the  22nd  of  November,  but  on  the  19th  of  November        1859. 
all  the  stock  and  implements  on  the  farm  were  sold  by  the      n^" 
tenant  by  public  auction.     After  the  sale  was  over  a  pro-^  and  Another 
posal  was  made  by  the  auctioneer  to  Sir  W.  Eden's  agent        Edbn. 
that  some  arrangement  should  be  made  between  them  as  to 
getting  rid  of  the  tenant,  and  for  Sir  William  to  take  the 
whole  of  the  growing  crops,  some  haystacks,  and  a  machine 
that  had  not  been  sold  at  the  auction,  at  a  valuation  to  be 
settled  by  two  valuers  and  an  umpire.     To  this  proposal 
the  agent  agreed  without  consulting  Sir  W.  Eden,  and 
therefore,  on  the  22nd  of  December,  1857,  two  valuers  and 
an  umpire  were  chosen,  and  after  one  or  two  meetings  they 
made  a  valuation  on  the  4th  of  February,  1858.     It  ap- 
peared, however,  that  before  the  valuation  was  complete  the 
agent  objected  that  certain  claims  for  short  entry  on  tillage 
land  were  not  agreed  to  be  referred  to  the  valuers.     The 
valuers,  notwithstanding,  made  a  calculation  of  the  amount 
due  in  respect  of  this  claim.     Sir  W.  Eden  and  his  agent 
both  swore  that  Sir  William  was  unaware  of  this  valuation 
having  been  agreed  to,  or  of  the  result  of  the  valuation, 
and  that  immediately  he  was  informed  of  the  fact  that  his 
agent  had  agreed  to  a  reference,  and  without  knowing 
whether  the  valuation  was  advantageous  to  him  or  not,  he 
repudiated  the  whole  agreement      It  appeared  that  the 
agent  had  only  been  eighteen  months  with  Sir  W.  Eden, 
and  that  he  never  previously  had  been  permitted  to  enter 
into  any  reference  to  arbitration,  and  that  his  authority  as 
agent  was  limited  to  the  receipt  of  rents  and  management 
of  the  farms.     It  was,  however,  proved  that  certain  horses 
and  cattle  of  Sir  W.  Eden  had  been  feeding  on  the  after- 
grass (which  was  included  in  the  valuation),  and  it  was 
contended  by  the  plaintiffs  that  as  Sir  William  had  got  the 
benefit  of  the  eatage  he  had  ratified  the  act  of  his  agent 
Evidence  was  brought  to  show  that  if  cattle  of  Sir  W.  Eden 
had  eaten  any  of  the  plaintifils'  grass  it  was  in  consequence 

oo2 
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1859.        of  defect  of  the  plaintiffs'  fences,  and  that  they  had  not 

^^^^      heen  put  into  the  fields  by  any  agent  of  the  defendant 

vid  Another        Byles,  J.,  directed  the  jury  that  if  they  should  diink 

EosN.        that  Sir  W.  Eden  had  given  no  actual  authority  to  his 

agent  to  enter  into  this  reference  he  was  not  bound  by  it  (a); 

yet  that  if  they  thought  the  cattle  of  Sir  William  had  been 

placed  with  hU  knowledge,  by  his  servants,  in  the  plaintiflb' 

fields,  and  that  Sir  William  had  thereby  got  the  eatage 

(which  was  included  in  the  valuation),  it  would  be  such  a 

ratification  of  the  act  of  his  agent  that  the  defendant  would 

be  liable  for  a// (ft). 

Verdict  for  the  plaintifis,  damages  1502. 

(a)  See  £ey  ▼.  Peter,  27  L.  J.,  (»)  Stone  ▼.  Rogers,  2  M.  &  W. 

Excb.  239,  aoc.  447,  Per  Paru,  B. 


,^    ,  ^  KIRBY  V.  TROTTER. 

A  letter,  AcTION  for  the  price  of  a  horse  bargained  and  sold : 

making  an  *  w 

offer,  adding     Or  sold  and  delivered. 

l^^arT^i^       Plea ;  never  indebted. 

SSonJl;  anT"      ^^^^^»  Q-^-*  and  Price,  for  the  plaintiff. 

not  to  const!-.        Qverend  for  the  defendant 

tute  a  contract, 

in  the  absence       The  plaintiff  Stated  that  he  had  sold  a  chestnut  horse  in 

the  subject  of    the  course  of  last  year  to  Robson,  in  the  name  of  the  de- 

SjlSiln'inr   fendant,  who  paid  him  for  it  by  check  in  1857.    Robson 

to,  but  not  ac-  ^ook  that  horse ;  but  defendant  had  seen  the  horse  before 

tually  received 

by,  the  defend-  the  sale.  Robson  somc  time  after  brought  the  money  and 
delivery  to"^  paid  for  it  On  a  later  occasion,  before  Christmas  fiur, 
^™'  1857,  defendant  and  young  Robson  saw  a  brown  horse. 

On  the  5th  of  February,  1858,  a  letter  from  defendant  was 
sent,  received  on  the  6th,  offering  50/.  for  the  brown  horse ; 
adding,  I  will  keep  it  open  until  I  hear  from  you ;  please 
write  an  answer  hy  return  of  poet.  On  the  8th  of  February 
the  plaintiff  wrote,  accepting  defendant's  offer ;  and  saying 
the  horse  should  be  put  on  the  train  for  Newcastle  for  him 
at  Northallerton.    The  horse  was  sent  on  the  9th.    The 
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plaintiff  wrote  twice,  and  also  asked  the  defendant  for  the  1859. 
price  at  Stagshawe-bank  Fair.  The  defendant  told  him  he 
had  never  received  the  horse,  and  told  the  plaintiff  he  must 
look  to  Robson,  the  elder,  for  the  pay  for  the  horse ;  the 
plaintiff  thus  losing  both  horse  and  money,  the  defendant 
having,  as  he  alleged,  sold  the  horse  and  got  the  money. 

On  cross-examination,  the  plaintiff  admitted  that  young 
Robson,  the  son  of  the  elder  Robson,  told  him  that  he 
look  the  horse  away  from  the  statical.  He  also  admitted 
that  he  was  told  he  must  get  the  money  from  Robson,  and 
he  had  afterwards  applied  to  him  for  it,  and  had  also  ap- 
plied to  the  defendant  to  get  the  money  from  Robson  for 
him,  as  they  were  near  neighbours.  The  delivery  to  Rob- 
son by  the  railway  company  was  clearly  proved  on  the  9th 
of  February. 

Overend,  for  the  defendant,  contended  that  there  was  no 
sufficient  delivery  of  the  horse  to  the  defendant ;  and  that 
Robson  never  was  the  defendant's  agent,  and  never  bought 
a  horse  for  him.  The  circumstance  of  the  horse  bought 
by  Robson  ^having  been  paid  for  by  the  defendant's  check 
was,  in  fact,  an  advance  made  by  the  defendant  to  Robson 
as  an  accommodation;  and  the  defendant  stated  that  he 
never  received  the  horse,  and  never  bought  a  horse  from 
the  plaintiff;  that  Robson  got  the  horse  at  the  station,  and 
sold  him  afterwards  at  Carlisle  to  Captain  Tate. 

Byles,  J.,  thought  that  the  offer  of  the  5th  of  February 
not  having  received  an  answer,  and  it  being  conditional  on 
an  answer  by  return  of  post,  the  plaintiff  could  not  recover 
on  the  count  for  goods  bargained  and  sold,  and,  there  not 
having  been  a  delivery  proved,  he  could  not  recover  on  the 
count  for  goods  sold  and  delivered ;  he  would  not,  however, 
stop  the  case,  and  left  it  to  the  jury  with  a  direction  in 
accordance  with  this  view. 

Verdict  for  the  defendant  (a). 

(a)  Moved  in  Q.  B.  but  rule  refttted. 
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1859. 

Judged  Chamhen,  coram  IKfl,  J. 

RUCK  V.  STILLWELL. 
STILLWELL  v.   RUCK. 

In  cnm  ac-       -^  HESE  were  cross  acdons ;  the  first,  in  die  Q.  B^  being 


KmUtel^^Du  ^°^  *^^  trespass  and  fiilse  imprisonment^  for  keeping  the 

fined  in  a  lo-  plaintiff  unlawfully  confined  in  a  lunatic  asylum ;  die  second 

for  falM  im-  Q^  Ezch.),  by  the  keeper  of  the  asylum,  for  die  expense  of 

•n?bytbe^  maintenance  therein. 

keeper  for  the        In  the  first  action  an  application  was  made  for  inspec- 

eznenses  oi 

maintenance,     tion  of  the  defendant's  books,  &C.9  on  the  following  aflGldaTit 

pSSd^fthe   Of  the  plaintiff :- 

k^t^^  2.  That  this  action  is  brought  by  me  the  said  ]daintiff 

ai yimn,  imt       against  the  said  defendants  to  recover  damages  for  an  assault 

■pection  tobe'  &nd  illegal  detention  by  the  said  defendants  of  me  the  said 

pu^^^yinff  plaiJ^tiff  at  Moorcroft  Lunatic  Asylum,  in  the  parish  of 

in  any  evenL     Hillingdon,  in  the  county  of  Middlesex,  and  there  keeping 

and  detaining  me  for  and  during  a  period  of  ten  months, 

contrary  to  law. 

3.  That  I  am  advised  and  believe  that  I  have  a  good 
cause  of  action  against  the  said  defendants. 

4.  That  I  am  advised  and  believe  that  in  order  to  main- 
tain this  action  it  is  necessary  that  I  the  said  plaintiff  by 
myself  or  my  attomies,  should  inspect  and  take  copies  of 
the  following  books  and  documents,  and  certain  entries 
therein,  namely — 1st.  The  book  of  admission  kept  by  the 
said  defendants  at  the  said  Moorcroft  Asylum,  in  compliance 
with  the  8  &  9  Vict  c.  100,  s,  60.  2ndly.  The  book  of 
entries  of  the  removal  and  discharge  of  patients  from  the 
said  asylum,  required  to  be  kept  by  sect  54  of  the  said  Act 
3rdly.  The  medical  visitation  book,  kept  in  compliance 
with  the  59th  section  of  the  said  Act  4thly.  The  case 
book,  kept  in  compliance  with  the  60th  section  of  the  said 
Act  dthly.  The  visitors'  book,  for  the  result  of  the  in- 
spection and  inquiries  of  the  visiting  commissioners  and 
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visitors,  required  to  be  kept  by  the  66th  section  of  the  said 
Act  6thly.  The  patients'  book,  required  to  be  kept  by  the 
said  66th  section,  containing  the  said  visiting  commissioners 
and  visitors*  observations  respecting  the  state  of  mind  or 
body  of  the  patients.  7thly.  The  licence  under  which  the 
said  defendants  are  licensed  to  and  allowed  to  keep  the  said 
asylum  called  Moorcroft  Lunatic  Asylum.  And  lastly.  The 
ledger  or  book  of  account  and  other  documents  containing 
or  showing  the  accounts  between  the  defendants  and  one 
John  Conolly,  M.D.,  and  the  particulars  of  fees  paid  or 
allowed  to. the  said  John  Conolly  by  the  said  defendants. 

5.  That  all  such  books  and  documents,  or  certain  entries 
therein,  relate  to  this  action,  and  are  in  the  possession, 
power  or  control  of  the  said  defendants  or  of  one  of  them, 
and  relate  to  and  form  part  of  my  case,  and  I  cannot  safely 
proceed  to  the  trial  of  this  cause  without  copies  of  the 
same. 

The  learned  Judge  would  only  order  inspection  of  the 
books  of  admission ;  the  plaintiff  to  pay  the  costs,  whatever 
the  result. 

The  plaintiff  then  made  the  same  application  in  the  cross 
action,  in  which  he  was  defendant,  but  the  Court  refused 
to  entertain  it  until  the  order  of  Hill,  J.,  had  been  varied 
in  Q.  B. 

Thereupon  another  application  was  made  by  the  plaintif!^ 
before  the  same  learned  Judge,  on  a  new  affidavit  of  his 
attorney,  containing  these  additional  statements : — 

6.  That  all  such  books  and  documents,  or  certain  entries 
therein,  relate  to  this  action,  and  are  in  the  possession, 
power  or  control  of  the  said  defendants  or  of  one  of  them, 
and  relate  to  and  form  part  of  the  plaintiff's  case,  and  he 
cannot  safely  proceed  to  the  trial  of  this  cause  without 
copies  or  extracts  of  the  same. 

7.  That  on  the  said  inquiry,  upon  the  application  of 
Counsel  for  the  said  plaintiff,  the  defendant  George  Still- 


1859. 


Ruck 

V, 

Stillwbll. 
Stillwell 

V. 

Ruck. 
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1859.  well  was  required  to  produce  the  laid  cash  book  and  the 

1^^^^  said  book  in  which  the  commissioners  in  lunacy  entered  the 

«.  state  of  the  respective  patients. 
Stillwbll        ^'  "^^^^  ^^P^**  *^®  production  of  the  said  books  the  case 

_  «>  of  the  plaintiff  was  therein  stated,  and  also  the  said  com- 

Ruck.  ...  .  .  .,,..«. 

missioners  remarks  upon  the  said  plaintin. 

9.  That  the  defendant  George  Stillwell  was  examined  (m 
behalf  of  the  petitioner  on  the  said  inquiry,  and  upon  cross- 
examination  stated  that  the  said  Dr.  Conolly  attended  at 
the  said  asylum  called  Moorcroft  House^  and  was  paid  by 
fees ;  and  I  believe  that  the  account  of  such  fees  appears  in 
the  books  kept  by  the  said  defendants. 

10.  That  the  said  case  book  and  book  oontainiog  the 
statement  of  the  conmiissioners  of  the  health  and  state  of 
the  plaintiff  were  used  on  the  said  inquiry  on  his  behalf^ 
and  will  be  necessary  to  be  used  and  given  in  evidence  on 
his  behalf  on  the  trial  of  this  cause,  and  will,  as  I  verily 
believe,  prove  a  great  part  of  the  plaintiff's  case. 

11.  That  although  this  action  is  one  of  trespass,  and 
such  books  would  not  be  necessary  for  the  plaintiff's  case 
in  the  first  instance;  yet  one  important  point  to  be  tried 
will,  I  believe,  be  one  of  excess  of  detention,  and  the  said 
several  books  will  assist  in  the  proving  of  the  plaintiff's 
case  in  the  following  manner: — 

IS.  The  book  of  entries  of  removal  and  discharge  of 
patients  will  show  the  day  on  which  the  plaintiff  was  dis* 
charged  from  the  said  asylum. 

13.  The  medical  visitation  book  contains  an  entry,  as  I 
verily  believe,  made  about  three  weeks  after  the  said  plain- 
tiff was  first  admitted  into  the  said  asylum,  viz.:  "  That  the 
plaintiff  was  much  better  and  would  shortly  be  discharged." 
And  I  found  such  belief  upon  the  cross-examiiuition  of  the 
defendant  George  James  Stillwell  upon  the  said  inquiry; 
in  which  he  stated  that  he  had  about  three  weeks  after  the 
plaintiff  had  been  confined  at  Moorcroft  Asylum  repre* 
sented  such  fact  to  the  visiting  commissioners  in  lunacy, 
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and  in  consequence  thereof  the  said  conunissioners  made 
an  entry  to  the  following  purport  or  eflfect:— "  Dr.  Stillwell 
informs  us  Mr.  Ruck  is  much  better^  and  will  shortly  be 
discharged;*'  and  I  say  I  consider  that  in  the  medical 
visitation  book  the  same  entry  will  appear  in  Dr.  Stillwell's 
own  handwriting. 

14.  The  case  book  will  show  that  the  detention  was  upon 
wrong  grounds,  as  it  will  therein  appear  that  the  plaintiff 
was  detained  on  the  ground  of  hereditary  insanity  in  his 
femily,  and  upon  the  representation  that  he  had  threatened 
to  murder  somebody*  On  the  said  inquiry  I  saw  the  said 
book  containing  the  said  entries,  which  were  to  the  above 
efiect;  and  the  truth  of  the  said  entries  were  on  the  said 
inquiry,  and  will  be,  if  necessary,  in  this  action,  disproved ; 
and  upon  cross-examination  the  said  George  James  StiU- 
well  admitted  that  he  could  not  vouch  for  the  truth  of  the 
said  entries ;  and  such  book  will  be  evidence  to  show  that 
the  grounds  upon  which  the  plaintiff  was  detained  were 
untrue,  and  that  his  detention  was  illegal  and  excessive. 

15.  That  I  require  the  production  of  the  visitors'  book 
or  patients'  book,  one  of  which  contains  the  entry  men- 
tioned in  the  1 3th  paragraph  of  this  affidavit,  and  also  con- 
tains an  entry  made  by  the  commissioners  upon  the  visitation 
to  the  said  asylum  next  after  that  hereinbefore  mentioned,  to 
the  following  effect : — "  Mr.  Ruck  is  gcme  out  for  a  walk ;" 
and  will  be  evidence  to  show  that  the  said  defendant  was 
kept  from  seeing  the  commissioners,  when  probably,  had 
he  seen  them,  he  might  have  been  discharged.  This  entry, 
coupled  with  the  fact  that  the  plaintiff  states  he  will  prove 
that,  had  he  been  out,  he  was  bound  to  be  in  at  stated 
times,  and  that  he  was  in  the  said  asylum  before  the  commis* 
sioners  left  the  said  asylum,  will  be  evidence  for  the  plaintiff 
in  this  action. 

16.  I  say  that  I  require  the  ledger  showing  the  accounts 
between  Dr.  Stillwell  and  Dr.  Conolly,  because,  from  the 
information  hereinbefore  set  forth,  that  payments  to  Dr. 
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Conolly  therein  appear,  coupled  with  the  evidence  set  forth 
in  the  9th  paragraph  of  this  affidayit,  I  shall  be  able  to 
give  evidence  that  the  said  Dr.  Conolly  was  the  medical 
attendant  to  said  asylum  within  the  meaning  of  the  statute 
in  that  behalf. 

17.  That  the  said  plaintiff  was  detained  at  the  said  asylum 
about  ten  months. 

18.  That  I  have  no  copies  or  extracts  of  any  of  the  above* 
named  books  or  documents. 

The  learned  Judge  then  made  the  order  as  prayed,  but 
on  the  terms  that  the  inspection  was  to  be  had  and  copies 
taken  in  the  presence  of  the  defendant's  attorney,  and  only 
to  be  so  far  as  related  to  the  detention  of  the  plaintiff  in 
the  defendant's  asylum ;  and  the  costs  of  the  inspection  and 
application  to  be  plaintiff's  (Ruck's)  costs,  in  any  event 

Fisher  for  the  plaintiff. 

Banyman  for  the  defendant 


Batter  Term, 

When  a  docu- 
ment it  ten- 
dered in  evi- 
dence for  the 
purpofe  of 
contradiction 
— and  it  ii 
disputed  whe- 
ther it  waa 
written  by  the 
party — a  colla- 
teral inue  of 
facty  whether  it 
was  so,  is 
raised. 


Guildhall,  coram  Wightman,  J. 

COOPER  V.  DAWSON. 

Action  on  a  biU  of  exchange  alleged  to  have  been 
drawn  by  J.  H.  Dawson  and  accepted  by  the  defendant 

Plea :  non  accepit. 

Henry  James  for  the  plaintiff. 

Temple  for  the  defendant 

The  drawer,  John  H.  Dawson,  swore  that  he  sent  the 
bill  to  the  defendant,  his  mother,  to  accept,  and  that  she 
returned  it  to  him  accepted,  and  that  a  certain  anonymous 
letter  in  the  possession  of  his  mother  was  not  written  by 
him. 

Mrs.  Dawson,  the  defendant,  swore  that  she  never  saw  or 
signed  the  bill,  and  that,  to  the  best  of  her  belief,  an  anony- 
mous letter  which  she  produced  was  in  the  handwriting  of 
her  son. 
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Temple,  for  the  defendant,  tendered  the  letter  in  evidence,        1859. 
for  the  purpose  of  contradiction,  under  the  Common  Law 
Procedure  Act,  1854. 

Henry  James,  for  the  plaintiff,  objected,  denying  that  the 
letter  was  "  genuine." 

WiGHTMAN,  J. — Before  the  letter  can  be  read,  the  col- 
lateral issue  must  be  decided  (a) ;  whether  or  not  it  was 
written  by  Mr.  John  Huntingdon  Dawson. 

A  witness,  who  had  opportunities  of  seeing  Mr.  J.  H. 
Dawson  write,  said  that  the  letter  was  written  by  him,  and 
that  the  signature  to  the  bill,  though  an  imitation,  was  not 
his  mother's. 

Another  witness,  who  discounted  the  bill,  and  was,  in 
tactf  the  real  plainti£f^  as  he  would  have  to  make  good  to 
Cooper  the  amount  Cooper  had  advanced  in  the  event  of 
the  plea  of  forgery  being  substantiated,  said  that  he  had 
for  years  had  frequent  opportunities  of  seeing  J.  H.  Daw- 
son write ;  that  the  letter  was  not  written  by  him. 

The  jury  were  about  to  withdraw  when  it  was  suggested, 
and  agreed,  that  the  question  should  be  decided  by  his 
Lordship  (&). 

WioHTMAN,  J.,  said  he  was  of  opinion  that  the  anony- 
mous letter  was  written  by  Mr.  John  H.  Dawson. 
The  letter  was  then  read.  It  commenced — 
"  Mother, — You  have  neglected  to  answer  my  letter, 
although  the  ruin  of  myself  and  &mily  depends  on  your 
doing  immediately  what  I  requested."  It  went  on  to  admit, 
that  the  writer  had  used  Mrs.  Dawson's  name  to  a  bill,  and 

(a)  By  the  Judge,  BoyU  ▼.  Witt-  aud  such  writings,  and  the  evidence 

man,  24  L.  J.,  £xch.  284 ;   Bart'  of  witnesses  respecting  the  same, 

kit  V.  Smith,  11  M.  &  W.  483.  may  be  submitted  to  the  Court  and 

(6)  "  So,  comparison  of  a  dis-  jury  as  evidence  of  the  genuine- 

puted    writing  with    any  writing  ness  or  otherwise  of  the  writmg 

proved  to  the  tatirfaction  of  the  in  dispute."     See  Birch  v.  Rie/g- 

Judge  to  be  genuine,  shall  be  per-  way,  ante,  p.  270. 
mitted  to  be  made  by  witnesses ; 
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1859.        thai  if  it  were  not  renewed  it  would  be  in  the  power  of 
some  penon  to  tnmsport  him. 

A  juror  was  withdrawn. 


WestmmsUr,  coram  Williams,  J, 
HUNTLEY  V.  WARD. 

Buter  Terwu     nn 

Certificate         -L  HIS  was  an  action  for  libel^  brought  bj  an  ironmonger 
fu^^^a     against  a  house  agent     There  was  a  count  fiyr  slander  in 


libel  wM  mall-  the  declaration^  but  this  was  abandoned.     It  seems  that  in 

ciouSy  altfaoaffh 

the  jury  had  the  course  of  last  year  some  disputes  had  arisen  between 
^2^y^  the  plaintiff  and  the  defendant  with  referoice  to  the  suj^ly 
of  some  stoves  and  the  liquidation  of  the  account  f<Hr  them. 
These  disputes  gave  rise  to  proceedings  in  the  County 
Court,  and  in  the  month  of  July  the  defendant  wrote  the 
following  letter  to  the  plaintiff's  attorney : — 

*'  Sir, — If  you  knew  all  the  circumstanees  you  would  be 
ashamed,  as  a  respectable  solicitor,  to  have  anything  to  do 
with  such  a  man  as  Huntley.  I  admit  there  was  once 
a  trifling  amount  due  to  this  man ;  but  he  has  been  paid 
by  cash  and  work  done.  He  surely  cannot  remember  Ae 
extras  in  Westboume  Park  Road,  which  he  gave  me  the 
order  for  before  witnesses.  Tell  him  to  look  at  my  esti- 
mate, and  then  put  bis  considering  cap  <m.  He  knows  as 
well  aa  I  do  that  he  is  justly  in  my  debt  Perhaps  it  would 
be  well  to  refresh  this  fellow's  memory  about  this  trans- 
action of  the  stoves.  With  r^[ard  to  Mr.  Rogers,  the 
particulars  of  which  are  only  just  come  to  my  knowledge, 
I  can  only  add,  if  I  were  guilty  of  half  the  disgraceful 
conduct  of  this  impudent  and  ignorant  man,  I  should  be 
ashamed  to  show  my  fiice  anjrwhere.  As  far  as  his  trans- 
actions in  business  matters  generally  are  concerned,  he  is 
made  a  perfect  laughing-stock  of  in  all  the  neighbourhoodji 
and  his  disgusting  tricks  are  looked  upon  by  all  respectable 
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men  with  scorn.  He  may  proceed  with  me  as  fiist  as  he  1359^ 
chooses,  and  I  shall  be  happy  to  have  the  opportunity  of 
publicly  exposing  this  miserable  attempt  at  imposition. 
I  will  bring  up  a  host  of  witnesses  he  has  endeavoured  to 
serve  in  the  same  manner,  and  afterwards  commence  an 
action  against  him  for  slander.     I  am,  &c., 

«  Thomas  N.  Ward." 

Parry^  Seijt,  and  Le  Breton^  were  for  the  plaintiff. 

CoU  appeared  for  the  defendant 

It  transpired,  in  the  course  of  the  trial,  that  an  action  is 
now  pending  at  the  suit  of  the  now  defendant  against  the 
now  plaintiff  to  recover  damages  for  slander. 

Williams,  J.,  left  the  case  to  the  jury,  especially  (on 
the  question  of  privilege)  as  to  malice. 

The  jury  found  a  verdict  for  the  plaintiff, 
damages  one  farthing ;  and  that  there 
was  no  malice. 

Parri/j  Serjt.,  applied  to  the  learned  Judge  to  certify  for 
costs,  on  the  ground  that  there  was  malice. 

Williams,  J.,  said  he  would  consider  about  it;  and  next 
day  gave  the  certificate. 

A  rule  to  enter  the  verdict  for  the  defendant,  on  the 
ground  that  the  letter  was  privileged,  reftised.     C.  P. 


Coram  Pollock^  C.  B. 
CRAIG  V.  SHEDDEN  (a).  ^^^^ 

-pw  Trinity  Term. 

JL/ETINUE  for  four  documents.     Second  count  on  a  con-  Kfnty  to  a 
tract  to  return  them ;  that  in  consideration  that  the  plain-  Ja/ned'from  wi 
tiff,  at  the  request  of  defendant,  delivered  to  him  certain  own  attorney  or 

agent  docu- 
(a)  This  case  if  reported  on  account  of  the  case  which  follows  it.  ^^^  In  cus- 

tody of  a  Court, 
and  by  the  Court  entrusted  to  the  agent,  on  hu  undertaking  to  return  them,  keldf  that  the 
agent  was  entitled  to  maintain  either  detinue  or  assumpsit  against  his  employer  to  recover 
them. 
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1858.        papers,  the  defendant  promised  him  to  redeliver  them  on 
request 

Pleas  :  non  detinet ;  not  possessed,  and  non  assumpsit. 

Lush  for  the  plaintiff. 

Maccnday  for  the  defendant 

The  plaintiff  being  agent  for  the  defendant  in  a  suit  in 
Scotland,  was  entrusted  with   certain  documents    by  the 
Court  of  Session,  on  his  undertaking  to  redeliver   them. 
The  defendant's  daughter,  (he  being  party  to  a  suit  in  this 
country,  in  which  it  was  necessary  to  produce  the  docu- 
ments,) obtained  them  from  the  defendant,  signing  a  memo- 
randum in  her  own  name,  that  they  were  to  be  returned. 
She  gave  them  to  her  &ther'8  agent  (not  the  plaintiff")  in 
London;  and  the  defendant  gave  that  London  agent  an 
acknowledgment  that  he  had  the  documents  ''  left  with  him 
by  my  daughter.*'     The  plaintiff  had  been  required  to 
replace  them,  and  had  written  to   the  defendant  to  that 
effect     But  the  documents  had  not  been  returned. 

Macaulay  objected  that  the  plaintiff  could  not  maintain 
detinue,  as  his  possession  was  that  of  his  employer^  the 
defendant 

Sedper  Pollock,  C.  B. — That  is  not  so,  as  between  the 
plaintiff  and  the  defendant  The  plaintiff  is  personally 
liable  to  the  Court  upon  his  undertaking,  as  in  the  common 
case  of  an  attorney  in  this  country  obtaining  documents 
from  a  Court  on  his  undertaking  to  return  them. 

Macaulay  then  objected  that  there  was  no  privity  be- 
tween the  plaintiff  and  defendant,  as  the  daughter  obtained 
the  documents  from  the  plaintiff,  and  the  defendant  obtained 
them  from  his  own  agent,  not  the  plaintiff^s. 

Sed  per  Pollock,  C.  B. — There  is  ample  evidence  of 
her  agency  for  her  father  in  the  matter.  Even  if,  without 
the  receipt,  there  would  not  be,  that  makes  it  sufficient 

Macaulay  objected  that  notice  was  necessary. 
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Pollock,  C.  B.,  held  the  letter  sufficient  1858. 

Macavlay  next  objected  that  there  was  no  evidence  of 
a  promise  by  the  defendant  to  return  the  documents^ 

Sed  per  Pollock,  C.  B. — There  is  sufficient  evidence 
of  an  implied  promise.  A  man  who  borrows  undertakes  to 
return. 

Mctcaulay, — There  is  no  evidence  that  the  defendant  was 
the  borrower  from  the  plaintiff. 

Pollock,  C.  B. — I  think  there  is.  If  the  plaintiff  can 
maintain  the  first  count  he  can  sustain  the  second.  There 
is  evidence  on  both  counts.  The  only  question  is  as  to  the 
value  of  the  documents. 

Lush  stated  that  they  were  of  no  intrinsic  value,  and  that 
the  plaintiff's  only  object  was  to  protect  himself  by  securing 
their  return.  But  a  value  must  be  assessed  proformA^  and 
at  such  an  amount  as  to  secure  their  return. 

Macatday  objected  that  it  must  be  the  true  value,  which 
was  nominal. 

Sed  per  Pollock,  C.  B. — If  that  be  so  go  to  the  jury 
upon  the  value. 

Mctcaulay  declined  to  do  so,  and  stated  that  his  client 
was  willing  to  return  them  if  only  he  could  be  sure  that 
they  would  be  forthcoming  when  required  at  an  appeal  to 
the  Lords. 

Pollock,  C.  B. — After  verdict  and  judgment  an  appli- 
cation may  be  made  to  the  Court  to  stay  proceedings  upon 
certain  conditions. 

Verdict  for  the  plaintiff  on  both  counts, 
value  of  each  document  assessed  at 
1,000/.,  and  50/.  general  damages 
on  both  counts  for  detention  (a). 

(a)  Pollock,  C.  B.,  at  once  TTiieman,  an^«,  p.  45 ;  Pri^rAarcl  v. 
stayed  execution.     See    Rotix  v.      Blick,  ante,  p.  404. 
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1859. 
^■^^""^  Coram  Watmm,  B. 

SANDS  V.  SHEDDEN. 
AScoickarait  UeTINUE :  foT  certam  documents  ddiTered  to  the  de- 


faad  far  fendant  by  die  pladnti£  The  second  count  in  the  declaia- 
SioBill"*"  ^  ^^^  aDeged  that,  in  consideration  of  the  plaintiff  delirering 
^^uncd  doca.  certain  documents  (not  stating  that  they  were  his)  to  him, 
Ae  coModj  at  the  defendant  promised  to  redelirer  them  to  the  plaintiff  on 
^^^^te^  request;  but,  though  requested,  he  had  fiuled  in  doing  so. 


<*^^<<»  "^  whereby  the  plaintiff  was  Uable  to  be  apmehended  under  a 

turn  tlmBy 

keu,  eotided  warrant  issued  by  the  Court  of  Session  in  Scotland,  and 

'^'*  had  been  put  to  considerable  trouble  and  expense  thereby. 


fo^drt^        The  defendant  pleaded,  first,  that  he  did  not  detsin  the 
tMaoTthca.     papers;  that  he  did  not  promise,  as  allied ;  that  the  papers 
were  not  the  papers  c^  the  plaintiff;  and  that  he  had  not 
been  requested  to  return  them,  as  alk^ed. 

lauh  and  Field  for  the  plaintiff. 

J.  Wilde  and  Beasley  for  the  defendant 

It  appeared  that  the  jdaintiff  was  a  writer  to  the  ^  Signet,** 
in  Scotland,  and  the  defendant  was  a  person  whose  name 
has  been  firequently  before  the  public  The  defendant, 
having  instituted  a  suit  in  the  Court  of  Session,  required 
certain  documents  then  in  the  custody  of  and  forming  part 
of  the  records  of  that  Court  The  plaintiff  obtained  them 
from  the  Court  on  giving  an  undertaking  to  return  them, 
under  penalty  of  being  imprisoned  in  de&ult  of  so  doing. 
He  then  handed  them  to  Mr.  Shedden  upon  his  promising  to 
return  them  on  demand.  The  plaintiff  having  been  unable 
to  obtain  them  from  him  had  been  in  great  danger  of  being 
apprehended  in  accordance  with  his  undertaking. 
At  the  conclusion  of  the  plaintiff's  case, 
Wilde  objected  that  the  action  was  not  maintainable. 

Watson,  B.,  ruled  that  it  was,  die  plaintiff  having  a 
special  property  in  the  documents ;  and,  accordingly,  a  ver- 
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diet  was  entered  for  the  plaintiff  for  50/.  for  each  of  the        1859. 
five  documents  detained  by  the  defendant,  and  SOL  damages; 
the  verdict  to  be  reduced  by  250/.,  upon  the  documents 
being  returned  (a). 

(a)  The  case  was  moved  (in  stay  eKecution  upon  terms.  See 
£zch.)i  hut  not  for  misdirection,  the  report  of  the  case  in  28  L.  J., 
and  the  Court  granted  a  rule  to      Ezch. 


Coram  Wightman,  J. 
WILLIAMS  V.  BANKS. 

-Hj-  Batttr  Term, 

Malicious  prosecution.  in  an  action 

The  declaration  stated  that  the  defendant  falsely  and  p^ain"^^^^^ 

maliciously,  and  without  any  reasonable  or  probable  cause  theplaintiflFfor 

whatever,  charged  the  plaintiff  with  a  misdemeanor  (to  wit),  goods  from  the 

that  the  plaintiff  did  falsely  pretend  that  he  the  plaintiff  was  fabcTprlnenoes, 

sent  by  Mr.  Hills  to  the  defendant  for  some  paper,  and  that  ^ere  having 
■'  .  .      "**"  conside- 

the  bill  was  to  be  sent  to  Mr.  Hills,  by  means  of  which  said  rable  delay  on 

false  pretences  the  plaintiff  did  then  unlawfully  obtain  from  defendant  be- 

the  defendant  five  pieces  of  paper  of  the  defendant's  of  a  Inycha^* 

certain  value,  with  intent  to  defraud ;  whereas,  in  truth  and  ^^f  t^»J  al- 
though the 
in  (act,  the  plaintiff  had  not  been  sent  by  the  said  Mr.  Hills  goods  had  been 

for  any  paper,  nor  was  any  bill  to  be  sent  by  the  defendant  uie*defendTnt 

to  the  said  Mr.  Hills ;  and  upon  such  charge  the  defendant  ^y  ^*^"^  l^"-.. 
'  ^  °  tences,  sull,  if 

falsely  and  maliciously,  and  without  any  reasonable  or  pro-  the  jury  were 
bable  cause  whatever,  caused  and  procured  the  said  justice  the  defendant, 
to  grant  his  warrant  for  the  apprehending  and  taking  of  J^fore^h^ma- 
the  plaintiff,  and  for  bringing  the  plaintiff  before  him,  &c. ;  gistrate  and 
and  maliciously,  and  without  any  reasonable  cause  what-  pUint,  did  not 
ever,  caused  and  procured  the  said  plaintiff  to  be  arrested  iJ^e'lhat'the 
by  his  body  and  to  be  imprisoned,  and  afterwards,  &c.;  and  P'*|jjS^'°r 
&lsely  and  maliciously,  and  without  any  reasonable  or  pro-  fraud  him, 
bable  cause  whatever,  indicted  and  caused  and  procured  to  absence  of 
be  indicted  the  plaintiff  upon  and  for  the  said  pretended  "^.we^^^ 
charge,  &c. 

VOL.  I.  P  P  F.F. 
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1859.  Plea:  notguOtj. 

BaOamtime,  Serft,  and  Griffitt^  for  the  plaintiff 

Jama,  Q.C.,  and  C.  G.  AdSmm,  for  the  defendant. 

The  defendant's  evidence  showed  that  when— on  the  27th 
May — the  phuntiff  obtained  the  paper  from  him,  lie  stated 
that  the  paper  was  for  Mr.  Hills  the  baker;  and  that  he 
desired  the  assistant  to  make  oat  the  bill  to  ^t»  HiUs; 
that  the  bill  was  accordingly  made  oat,  in  the  plaintiflTs 
presence,  in  Mr.  Hills's  name,  and  delivered  to  the  plaintiff^ 
who  took  it  away  with  him. 

Notice  to  produce  this  bill  haTing  been  given,  a  copy  of 
it  was  read,  and  debited  Mr.  William  Hills. 

The  assistant  staled  that,  having  some  misgivings  about 
the  matter,  he  followed  the  plaintiff  out  into  the  street  to 
see  whether  he  went  to  Mr.  Hills,  and  met  there  Mr.  Hills's 
son  Alfred,  and  told  thelatterthat  the  plaintiff  had  got  seme 
paper  in  hu  fether^s  name.    It  fbrdier  appeared  that  the 
assistant  shortly  afterwards,  on  the  same  day,  mentknied 
the  transaction  to  the  defendant,  who  debited  Mr.  HiUs 
with  the  amoont  of  the  paper  in  the  day-book,  and  sent 
the  assistant  to  Mr.  Hills  to  communicate  to  him  what  had 
taken  place ;  and  that  Mr.  Hills,  on  hearing  that  the  plain- 
tiff had  got  the  paper  in  his  name,  said  he  had  never  au- 
thorized him  to  do  it ;  that  it  was  a  bad  job,  and  that  the 
defendant  would  never  get  his  money.     It  further  appeared 
that  the  plaintiff  had  been  insolvent  shortly  before  this 
transaction,  and  that  he  had  no  credit.    And  though  the 
defendant  knew  that  Mr.  Hills  repudiated  the  transaction 
the  very  day  that  it  occurred  (27th  May),  he  did  nothing 
until  the  3rd  September,  when  he  made  the  charge. 

The  defendant,  in  explanation,  said  he  foigot  all  about  it 
until  one  morning  he  was  going  through  his  books  to  make 
up  his  accounts,  when  he  saw  this  entry  standing  against 
Mr.  Hills,  and  then  was  determined  to  have  the  matter 
settled,  and  so  went  up  to  Mr.  HiUs  and  saw  him,  and  said 
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to  him,  "  How,  now,  Mr.  Hills,  about  that  paper?**  and  1859. 
Mr.  Hills  said,  '*  I  told  your  young  man  I  never  authorized 
Williams  (the  plaintiff)  to  get  the  paper.  I  shan't  pay  for 
it."  Then  the  defendant  went  down  to  the  magi8trate*8 
clerk  and  told  him  what  had  happened,  and  he  said  it  was 
a  case  of  fitlse  pretences,  and  that  the  defendant  had  better 
get  out  a  warrant,  and  he  did  sa 

WioHTMAN,  J.,  subsequently  handed  to  the  jury  two 
questions  in  writing  to  be  answered  by  them. 

1.  Did  the  plaintiff  obtain  the  paper  from  the  defendant's 
servant  in  the  name  and  on  the  credit  of  Mr.  Hills  ? 

2.  Did  the  defendant,  at  the  time  he  went  before  the 
magistrate  and  made  his  complaint,  and  caused  the  warrant 
to  be  issued,  believe  that  the  plaintiff  intended  to  defraud 
him  of  the  price  of  the  paper  ? 

The  first  question  was  answered  in  the  affirmative,  and 
the  second  in  the  negative. 

WiGHTMAN,  J.,  then  said,  that  he  was  of  opinion,  on  the 
finding,  that  there  was  no  reasonable  and  probable  cause 
for  the  prosecution. 

Verdict  for  the  plaintiff  (a). 

(a)  At  thf  suggestion  of  the  learned  Judge,  for  the  expenses  out  of 
pocket  only. 


Coram  Pollock,  C.  B. 

KEYZOR  AND  ANOTHER  V.  NEWCOMB.        '  ^^^' 

^  HUary  Terwi. 

XjIBEL.     The  declaration  set  forth  the  alleged  libel,  In  an  action 
which  appeared   in  the  defendant's  paper  (of  26th  No-  against  a  news- 
vember)  as  advertisements,  addressed  to  **  The  Surgeons  JJEtor'^^in- 
of  Lincoln,"  and  running  thus : —  serting  an  ad- 

"  Gendemen, — You  have  been  called  upon  by  some  li-  alluding  to  the 

plaintiff  ss  a 
licensed  hawker  and  quack  in  spectacle  secrets,  held,  that  evidence  that  this  was  true  would 
be  admissible  under  the  general  issue,  as  showing  that  the  advertisement  was  not  a  libel. 

ff2 
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censed  hawkers  calling  themselves  opticians  and  spectacle- 
makers,  and  representing  that  they  have  made  a  new  dis- 
covery in  spectacles.  I  should  not  have  felt  myself  publicly 
caUed  upon  to  notice  them  had  they  not  adopted  the  device 
of  calling  upon  members  of  your  profession  to  obtain  your 
sanction  for  their  pretended  discovery.  Now,  gentlemoi,  I 
fairly  assert  that  these  men  have  made  no  such  discovery 
that  they  lay  claim  to,  and,  further,  that  they  are  not  able 
to  supply  the  public  with  any  articles  in  the  form  of  spec- 
tacles that  cannot  be  obtained  from  any  respectable  optician 
in  England.  Providing  the  surgeons  of  Lincoln  would  like 
to  know  where  these  great  professors  have  bought  their 
spectacles,  since  they  declined  selling  steel  pens  and  trinkets 
of  jewellery,  they  can  do  so  by  fiivouring  me  with  a  call  at 
tiie  Monson's  Arms  Hotel,  Lincoln,  on  the  26th  inst.  and  the 
the  3rd  of  December. 

**  I  remain,  gentlemen,  your  obedient  servant, 

"  Barron  Taylor,  Oculist  and  Aurist 

''  P.S.  Mr.  Kirk,  High  Street,  Lincoln,  keeps  a  better 
assortment  of  spectacles  than  any  Jew  hawker  who  visits 
the  city.  See  Barron  Taylor's  advertisement  in  the  *  Mer- 
cury.'" 

This  letter  was  republished  upon  a  subsequent  occasion, 
with  the  following  additions : — 

"  Barron  Taylor  would  respectftdly  solicit  a  persual  of 
the  following  extracts  of  letters  recdved  by  him  from  some 
of  the  most  eminent  opticians  in  the  universe : — 

"  *  From  Charles  Dixey,  Esq.,  New  Bond  Street,  London, 
Optician  to  the  Queen. 
"  *  I  beg  to  say  that  spectacles  upon  the  principle  you 
have  described  have  been  made  for  the  last  fifly  years,  and 
I  am  not  aware  that  the  persons  you  have  alluded  to  have 
made  any  improvement  under  any  circumstances.' 

"  '  From  G.  DoUond,  Esq.,  Optician,  57,  St.  Paul's  Church- 
yard,  London. 
" '  Sir, — The  best  answer  I  can  give  to  your  inquiry 
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is,  that  the  spectacles  you  describe  were  made  by  this  esta*        1859. 
blishment  more  than  half  a  century  ago.'  Kbisob 

"  '  From  G.  Cox,  Esq.,  Optician,  3,  Barbican,  London.       •"^  ^^^^^^ 

"  *  Sir, — The  party  is  well  known  in  the  vicinity  of  Nbwcomb, 
Norwich.  The  array  of  great  names,  and  dubbing  himself 
optician  to  Royalty,  are  all  nonsense.  Mr.  Dixey,  Bond 
Street,  is  the  only  appointed  optician  to  the  Queen.  I 
showed  up  these  quacks  in  spectacle  secrets  and  their  arti- 
fices some  time  since.  We  made  the  spectacles  fifty  years 
ago.*" 

Plea:  not  guilty. 

Parry,  Serjt,  and  Barnard,  for  the  plaintiff. 

Skinner  and  Francis  for  the  defendant 

Keyzor  was  called,  and  swore  that  he  succeeded  Mr. 
Harris  in  business  in  1855,  who  was  optician  to  the  Queen 
and  the  Board  of  Ordnance,  and  that  he  supplied  the  Admi- 
ralty ;  that  he  visited  Lincoln  in  November  last,  and  took 
apartments  for  two  months,  and  ordered  advertisements  to 
be  put  into  the  defendant's  paper  up  to  Christmas;  that 
his  first  advertisement  appeared  on  the  19th  of  November, 
stating  that  the  plaintifis  were  opticians  to  her  Majesty  and 
the  Board  of  Ordnance,  and  that  they  had  invented  a  par- 
ticular species  of  spectacles ;  and  that  when  the  second  one 
appeared,  on  the  26th  of  November,  Mr.  Barron  Taylor's 
advertisement,  in  the  form  of  the  letters  complained  of,  im- 
mediately followed  it. 

Skinner  cross-examined  as  to  whether  the  plaintiffs  had 
any  direct  appointment  firom  the  Admiralty,  which  it  ap- 
peared that  they  had  not 

But  no  evidence  was  given  that  the  plaintiffs  were  quacks 
or  hawkers,  and  they  denied  that  they  were;  and  stated 
that  they  had  invented  the  spectacles  in  question. 

Pollock,  C.  B.  (to  the  jury). — No  evidence  has  been 
given  that  the  plaintiffs  are  hawkers  or  quacks.    This  is 
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and  Another 

V. 

Nbwcomb. 


a  very  diffisrent  case  from  those  which  ordinarily  come 
before  you  in  the  form  of  actions  for  libel — it  is  a  libel 
which  does  not  require  any  plea  of  justification,  if  true — 
there  is  nothing  in  the  alleged  libel,  if  it  had  been  true, 
that  might  not  have  been  given  in  evidence   under    the 
general  issue.    An  editor  is  bound  to  make  some  inquiries 
before  he  publishes  anything  imputing  fraud  or  crime  to 
another ;  but  this  is  a  very  difierent  case  from  that.      If  the 
plaintifis  really  were  licensed  hawkers,  and  if  the  documents 
that  are  put  in  are  genuine  documents,  then  this  alleged 
libel  would  be  no  libel  at  all,  if  honestly  published.      If  you 
say  of  a  man  who  is,  for  instance,  carrying  on  the  business 
of  a  merchant,  or  of  a  professional  man,  that  he  is  a  night- 
man, and  this  is  said  with  a  view  to  disparage  him  in  the 
estimation  of  others,  it  would  undoubtedly  be  libelloos, 
but  it  is  not  necessarily  libellous  to  say  of  a  man  that  he  is 
a  nightman,  when  he  is  so  in  tacL    If  you  look  upon  the 
editor  as  a  person  who  has  published  a  libellous  advertise- 
ment incautiously,  of  course  he  is  liable. 

Verdict  for  the  plaintiffs,  damages  one  fiuthing. 


Cortun  l£(iriiMf  B» 


Eaiter  Term, 

In  an  action 
for  money  had 
and  received,  a 
count  in  trover 
added  at  the 
trial. 


CORNISH  V.  ABINGDON. 

Money  had  and  received. 
Plea:  never  indebted. 

PrejiticB  for  the  plaintiff. 

Powell  for  the  defendant 

The  fiicts  were  found  to  require  a  count  in  trover ;  and 
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Prentice  applied  to  the  learned  Judge  to  add  such  a        i860, 
count;  to  which  ^^^ 

Martin,  B.,  assented  (a).  Aukohon. 

(a)  This  wat  upheld  by  the  ftill  two  counts,  with  reference  to  plea 

Court  in  T.  T.     See  Btiekimmd  v.  of  judgment  recovered.    See  as  to 

Jo&aioa,   24  L.  J.,    C.  P.    204,  amtttdmeDt,  Robmm  ▼.  TiamMl, 

as  to  the  mutual  relation  of  the  otUe,  p.  365.    See  the  next  case. 

Coram  Channell,  B. 

ROLES  V.  DAVIS. 

XHIS  was  an  action  on  a  warranty  in  the  sale  of  a  public  in  an  action 
house  business ;  that  it  amounted  to  1002.  per  week.  Second  preaentation 
count,  on  a  fiJse  representation  to  the  same  eflfect  ^urfit  k^  so" 

Plea:  not  guilty.  much,decla. 

ration  amended 
Pitrry,  Serjt,  and  LaxUm,  for  the  plaintiff.  ^^^  ^^ 

8hee,  Serjt.,  and  Orady,  for  the  defendant 

The  first  count  £uled. 

It  appeared  that  the  representation  as  laid  was  made,  but 
with  this  addition  *'  over  the  counter.** 

Parry,  Seijt.,  applied  to  amend  by  adding  those  words 
to  the  second  count ;  and 

Channell,  B.,  assented  (a). 

(a)  In  £.  T.  the  iuU  Court  ap-      and  also  Ram$dale  ?.  Greciiacnf, 
proved  of  the  amendment.  Cornith      ante,  p.  61. 
V.  Abingdon,  ut  itqtra,  was  cited, 


A  t  Judges'  Chambers,  coram  Crompton,  J. 

MILLER  V.  MYNN  and  others.  Defendants. 
HELLING,  Garnishee. 
XHIS  was  an  application  to  set  aside  an  order  nisi,  ob-  A  debt  due  to 
tained  by  the  plaintiff  for  the  attachment  of  a  debt  due  to  thm  de^nd- 

two  of  the  defendants  out  of  three.  ants  allowed  to 

be  attached. 


th9  emmUr** 
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1859.  Tarrant  Harrisanf  for  the  garnishee,  applied  in  support 

of  the  application. 

Joyce  for  the  plaintiff. 

Harrison  insisted  that  the  debt  could  not  be  attached 
under  the  60th  sect  of  the  Common  Law  Procedure  Act, 
1854(a).  The  garnishee  was  not  indebted  to  the  judgment 
debtor.  He  referred  to  the  interpretation  clause,  and  urged 
that  whether  the  words  of  the  section  were  read  in  the  sin- 
gular or  the  plural  number,  in  no  sense  could  the  garnishee 
be  said  to  be  indebted  to  the  judgment  debtor  or  debtors. 
He  cited  and  relied  on  Dinglty  v.  Robinson  (ft). 

Joyce  put  in  an  affidavit  disclosing  the  bankruptcy  of 
the  third  defendant  after  judgment  (c).  The  attachment  was 
in  the  nature  of  an  execution.  The  plaintiff  is  without 
remedy  except  as  against  the  two  defendants,  who  have  not 
been  bankrupt  This  is  a  debt  due  to  the  two  defendants. 
If  it  had  been  a  bond  in  money  belonging  to  the  two,  it 
might  have  been  seized  under  a^.  fa.  The  clear  meaning 
of  the  statute  is,  the  debt  of  any  judgment  debtor  may  be 
attached. 

Crompton,  J, — I  have  no  doubt  about  it  There  will 
be  no  order ;  but  I  will  give  the  garnishee  leave  to  move 
the  Court 

Joyce  asked  for  costs. 

Crompton,  J. — I  think  it  was  fit  for  Counsel,  and  I  have 
so  indorsed  the  summons,  but  I  ought  not  to  give  costs 
against  a  garnishee.     He  was  right  in  taking  my  opinion. 

No  order  (d). 

fa)  Finlason'i  C.  L.   P.  Acts,  Finlason'sC.  L.  P.  Acti( Append.), 

p.  411—413.  p.  479. 

(6)  26  L.  J.,  Exch.  65.  (d)  See  Slackwood  v.   Damn,  8 

(r)  See  3  &  4  Will.  4,  c.  42,  •.  9 ;  Q.  B.  822. 
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1856. 

Ouildhallf  coram  Willes,  J. 
SMITH  V.  HARRISON. 

—^  Trinity  Term. 

XhIS  was  an  action  against  the  printer  of  the  Times  for  The  nmeg 

a  libel  contained  in  the  letter  from  its   Crimean  corre-  Ushlldin^De- 

spondent,  stating  that  "  the  agent  or  representative  (mean-  ona^tairor**'*^ 

ing  the  plaintiff)  of  a  celebrated  military  tailor  in  London"  stating  that  he 

had  been  flogged  for  an  assault  on  one  of  the  Provost  flogged  (which 

Marshal's  men,  "  after  dining  out,"  by  means  of  which  the  be™^>ure'  ^ 

plaintiff  has  been  disgraced  and  injured.  fabrication), 

■^  ,  ®  •'  and  having, 

Plea :  not  guilty.  although  it  was 

complained  of 

Montagu  Chambers  for  the  plaintiff.  at  once,  and 

they  heard  of 

Shee,  Serjt.  for  the  defendant.  thefaUehoodof 

*'  the  statement, 

The  plaintiff  was  traveller  to  Messrs.  Buckmasters,  the  delayed  pub- 

'  '      ^     lishing  any 

celebrated  military  tailors,  and  at  the  time  of  the  publi-  contradiction 
cation  of  the  libel  was  in  the  Crimea  as  their  agent ;  and  tion,  these 
was  the  only  representative  there  of  any  military  tailor  of  ^*ere  kJ^^^th 
any  note.  jury  as  eW- 

The  Provost  Marshal  at  once  wrote  a  certificate  that  gence,  and  a 
there  was  "  not  a  word  of  truth"  in  the  story,  and  that  i^gl^'^l^^ 
"  no  such  circumstance  had  occurred."  '^H."j'l"\. 

turbed.  Sembte, 

It  appeared,  however,  that  the  story  had  got  wind,  and  that  in  such  a 
that  every  one  applied  it  to  the  plaintiff,  so  that  he  was  u^er  Lord* 
everywhere  taxed  with  it.  So55l^!iu^w'-' 

The  libel  was  published  on  the  4th  December,  and  im-  able, 
mediately  complained  of  to  the  editor  by  the  plaintiff's 
employer,  but  nothing  was  done  beyond  referring  him  to 
the  Times'  correspondent,  (who  happened  then  to  be  in 
this  country,)  but  he  disclaimed  its  authorship,  and  said  it 
must  have  been  written  by  a  locum  tenens. 

In  April  the  Times  was  appealed  to :  and  the  at- 
torney for  the  proprietors  expressed  his  regret,  but  "de- 
clared that  he  could  give  no  information  until  he  had 
written  out  to  the  Crimea  about  it ;  and  in  the  meantime 

VOL.  I.  Q  Q  F.F. 


.  -•"'-r     ■»  -; 


*.;<t    >    *:**.  i:i«fr'...n   v    Hit    *. 

^'^       #'    M   »   V'*^.    t'Ui'jt   tuidC      {*u«    iisx-r'soas:    aaii  z  cSbk^ 
M^4   iw   •  rvi*  vv    r*gC'wjt   tue      tii      mr  k  irmMi 
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1958. 

Coram  Martin^  B, 
HARRISON  r.  PEARCE. 

X  1    .  t  ^    *         TrMty  Term. 

IjIBEL.    The  actioD  was  tgaiost  the  publieher  of  the  in  an  action  bv 

Sheffield  Daily  Tekgraph.    The  writ  waa  issued  the  day  SewJ^fp^c™ 

arter  publication.     And  the  declaration  stated   that  the  against  a  riyal 

plaintiff  was  a  printer  and  publisher  at  Sheffield,  and  the  proprietor,  for 

proprietor  of  a  daily  newspaper  called  the  Sheffield  ZKimi^  ^jQ^d  io"he 

and  another  called  the  Sheffield  Daily  News,  and  of  a  'j^^^^'' 

weekly  paper^  called  the  Sheffield  Times,  and  employed  ciety,  pub- 

printers  in  his  business.    The  libel  was  an  advertisement,  defendaut'a 

published   in  the  defendant's  paper,  under  the  heading  ^I^^J^^nt, 

"The  Press  trampling  on  the  Rights  of  Labour."    And  it  ^^^'f^^^^ 

ran   thus  :-*^"  To  the  public  of  Sheffield  and  its  neigh-  with  oppressive 

bourhood.     A  dispute  having  taken  place  with  Mr.  Har-  ^"^i^his*^ 

rison,  proprietor  of  tlie  Sheffield  Times,  which  involves  f^"**^'  f^' 

the  sacrifice  of  the  whole  of  the  journeymen  printers  in  his  were  not  bound 

employ,  the  committee    of  the   Letter    Press  Printers  consideration 

SacUty,  at  Sheffield,  deem  it  important  to  lay  the  following  |2ltu>n?were 

statement  before  the  public.*'    The  statement  character-  pending 

against  other 

iced  the  plaintiff  as  '^one  of  those  unscrupulous  employers  parties  whobad 

who  think  that  they  have  a  right  to  dictate  to  those  in  their  MmeliM,  but 

employ  any  terms  their  caprice  or  selfishness  may  suggest,"  **?J^  ^^^  ^^^^^ 

charged  him  with  ''  various  schemes  to  take  advantag'e  of  plaintiff  in  this 

those  in  his  employ,  by  evading  the  rules  and  regulations  damages  as 

of  the  Society,"  and  with  threats  to  make  bis  office  an  ^^S^^^f"^ 

''outlaw"  (t,  e.,  to  exclude  the  "Society  men").    After  from  the  de- 

^        '  .  cline  of  circu- 

stating  that  the  plaintiff,  to  get  rid  of  them,  had  given  lation,  even 

notice  to  them,  it  went  on  to  state,  "that  the  rest  of  the  theac^donand 

men  in  his  employ  immediately  gave   notice,   and  that  Sunaae  ^*'^"' 

this  would  show  the  detestation  in  which  he  was  held  by 

those  who  knew  him.    This  is  the  gratitude  he  shows  for 

the  kindness  he  received  from  many  of  the  men  he  now 

scorns.     'Oh,  shame,  where  is  thy  blush?'  if,  after  this, 

he  can  meet  the  public  gaze,  or  expect  to  renew  the  sup- 

Qq2 
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Habkisoh 


1858.        port  of  the  inhabitants.     We  do  not  know  the  working 
classes  if  they  do  not  with  one  voice  condemn  soch  highly 
disreputable  conduct/'     Then  alluding  to  his  various  news- 
papers, the  statement  went  on  thus : — ''  The  public  do  not 
know  the  various  schemes  that  are  resorted  to  in  order  to 
cheat  them  of  news,  by  filling  up  spaces  with  what  are 
called   'dummy  advertisements/    never  ordered  or    paid 
for  (a).     But  we  are  in  possession  of  these  and  many  other 
facts  as  to  his  present  position,  which  would  astonish  the 
public" (i).    It  then  went  on  to  speak  nominally  of  the 
*'  honorable  means  by  which  the  plaintiff's  right  to  grind 
down  his  workmen  to  the  lowest  level,  and  thus  to  keep  his 
head  above  water,"  and  it  earnestly  exhorted  '*  all  who  bate 
humbug,  tyranny  and  oppression,  to  withdraw  their  sup- 
port from  the  newspapers  of  the  plaintiff,  who,  it  was 
said,  for  the  sake  of  expediency,  advocated  all  sorts  of 
politics  and  religion/'     This  was  signed  by  W.  Bingham, 
president  (c). 

The  damage  was  laid  thus : — By  means  of  which  the 
plaintiff  became  and  was  much  injured  in  his  reputation 
and  character,  and  in  his  said  business,  and  the  circulation 
of  his  said  netospapers  became  and  was  lessened,  and  the 
value  of  his  property  therein  diminished. 

Plea :  that  the  said  alleged  libels  were  true  in  substance 
and  in  fact  (d). 

The  address  was  sent  by  the  President,  Bingham,  to 
one  Hinchcliffe,  to  be  printed  as  a  placard,  and  about 
6,000  copies  were  thus  printed  and  circulated,  and  it  was 

(a)  Videpoti  as  to  particulars.  libel.     And  in  the  particulars  de- 

(6)  As  to  this,  particulars  were  livered,    it  being  stated  that  the 

ordered,  vide  pott.  plaiutiff  resorted  to   all    sorts  of 

(r)  An    action     was     pending  contrivances  to  bring  up  his  papers, 

against  him.  particulars   were   likewise  ordered 

(d)  Under  this  plea,  Channell,  of  those  "  contrivances."    See  Co/- 

B.,  made  an  order  for  particulars  lia»    y.    Yates,  27  L.  J.,    Ezch. 

of  the   << other  facts"   as  to   the  150. 
plaintiflTs  position  mentioned  in  the 
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also  sent  to  the  defendant  to  be  and  it  was  inserted  in  his        1858. 
paper  as  an  advertisement. 

Two  actions  were  pending^  against  Bingham  as  writer, 
and  HinchclifTe  as  publisher,  of  the  statement. 

The  defendant  failed  to  prove  his  justification. 

It  was  proved  that  after  the  publication  of  the  libel,  as  a 
placard,  and  as  an  advertisement,  the  circulation  of  the 
plaintiff's  papers  had  greatly  declined. 

Montagu  Chambers  objected  to  this  evidence,  1,  because 
it  was  evidence  of  damage  arising  after  action  brought; 

2,  because  it  was  in  the  nature  of  special  damage,  and 
not  laid  as  such  nor  admissible  under  this  declaration; 

3,  because  it  did  not  necessarily  arise  from  the  defendant's 
publication. 

Martin,  B.,  admitted  the  evidence. 

Montagu  Chambers^  for  the  defence,  contended  that  the 
decline  of  circulation  was  partly,  if  not  principally,  to  be 
ascribed  to  the  placard,  for  the  publication  of  which  the 
present  defendant  was  not  responsible;  and  that  as  another 
action  was  pending  for  that  injury,  the  jury  could  not  con- 
sider it  in  this. 

Sed  per  Martin,  B. — One  wrongdoer  cannot  avail 
himself  of  the  wrong  of  another  in  that  way,  where  it  is 
impossible  to  distinguish  the  causes  of  damage.  The  jury 
cannot  take  into  account  the  other  action.  The  plaintiff 
has  a  right  to  recover  against  this  defendant  all  the 
damage  which  the  jury  think  arose  from  his  wrongful 
act  (a).  They  are  not,  of  course,  to  assume  that  all  the 
damage  arose  from  the  defendant's  publication.  But 
neither  are  they  to  assume  that  no  damage  arose  from  it. 
It  is  for  them  to  judge  how  far  the  greater  damage  was 

(a)  Had  it  been  9l  joint  publi-      plead  nonjoinder,  even  in  abate- 
cation,  each  defendant  would  have      ment. 
been  liable  for  all,  and  could  not 
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wjoiamL   X. 


_      ^  ZIPSY  su  HILL. 

I&  «B  aer^m  iy  X  HIS  wm  SB  actkn  br  sL~*er  «^Bst  sfckiuwu,  Tlie 
■£..fA«^.  ^^Ersl  cocDt  sUtedy  tiz2t  the  p^abiuff  shipped  ia  good  order 
fncnkTe^Tac  ^^-^  cocfii^a,  m  th«  stesB-^h  p  of  the  dHendaBfes*,  six 
5l*  "^  •^  twxcs  cf  seammoQY,  to  be  deSrercd  br  the  de^ettduts  to 


■oc  arxir^  b?m,  for  rewd,  13  the  I-ke  e^'od  order  and  ctmJiliiJM  at 

ttyieii  ama,  Loodoo  (the  act  of  God  aod  accidents  frooi  BachnefT, 

kr«a^^  ^  boiiera,  steam  or  anj  otiH-r  acrideots  of  the  acaa^  imia  and 

'''^'*^^' ^^  atean  naTi^atisii,  of  vhaterer  oatare  aoticr,  exerpiedr-, 

^ax  ne  w9c<m  aod  that  tbe  dele&danta  aceepled  the  gooda  to  he  carried 

rooneo^W  OD  these  terms;  not  to  be  answerable  lor  farcakage  or 

W^^tT^"*  leakaee,     Arermeot  of  all  things  to  happes  or  be  per- 

wMtd  in  cb^  fermed  on  tbe  plaintidTs  part.     Breach,  that  the  defend* 

tank  a&3n 

coals.  ar.d  that  aots,  thoQgh  oot  prerented  by  anj  of  the  ezeepled  < 
^^"^      had  not  so  debrer^  tbe  goods,  fa^t  had  delmied 
Ma-vatcr  and    ^  damacred  and  deteriorated  state. 

coaUdutt.   The 

judigt  told  the  The  second  coont  stated  that  the  defeadaatay  h&^ng 
mmlt  htJfor     received  the  goods  on  tbe  terms  in  tbe  first  coont  men- 

the  defendants 

00  tbe  first  count,  and  that  ther  fhoald  Gnd  for  tbem  upon  the  kcdckI.  if  ihcr  Aoocht  ^bat, 
undtrr  tbe  circnmtyanrea,  what  bad  been  doce  was  ihc  best  that  ooaid  be  doae.  Aad  Ae 
Court  couid  not  agree  to  act  aaide  this  direction. 
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tiouecly  so  carelessly,  negligently  and  improperly  stowed  185a. 
the  goods  in  their  ship^  that  in  consequence  of  such  care^ 
Ie8snes9>  kc-,  improper  stowage^  the  goods  during  the 
voyage  were,  and  continued  to  be,  wetted  with  sea<-water 
and  bilge-water,  and  thereby  became  damaged  and  de- 
teriorated. 

Pleas:  1.  To  the  first  count,  that  the  deFendants  were 
prevented  from  delivering  the  goods  in  good  order  and 
condition  by  reason  of  accidents  of  the  seas  and  other  exr 
cepted  causes.    2.  To  the  second  count,  not  guilty. 

The  case  for  the  plaii^tiflT  was,  that  the  goods  arrived  in 
bad  order,  and,  it  was  admitted,  in  a  state  of  bad  stowage. 
The  report  of  the  surveyor  was,  that  the  six  boxes  of  seam- 
mony  were  much  damaged  by  sea-water,  being  stowed  in 
an  iron  tank  upon  one  foot  of  coal,  without  means  of 
pumping  it.    This  was  on  the  31st  March,  I8o7. 

But  the  case  for  the  defendants,  was,  that  the  damage 
did  not  arise  from  bad  stowage,  and  that  the  bad  stowage 
took  place  not  at  Smyrna,  the  port  of  original  shipment, 
but  by  reason  of  the  perils  of  the  seas  in  the  course  of  the 
voyage. 

It  appeared  that  the  steam-ship  was  new,  this  being  her 
first  voyage,  and  she  left  Smyrna  on  the  9th  of  December, 
18&7 ;  the  scammony  being  then  stowed  vpon  'Hhe  tank,'' 
(a  part  of  the  hold  in  the  centre  of  the  vessel,)  and  coals 
being  stowed  at  the  bottom  of  it  There  was  foul  weather, 
and  on  the  17th  December  the  steamer  put  in  at  Malta, 
where  some  trifling  repairs  took  place.  On  the  20th  De- 
cember 9he  left  Malta,  the  weather  still  continuing  foul ; 
and  on  the  25th  the  crew  were  so  worn  out  that  the  cap- 
tain put  back  again  to  Malta.  On  the  27th  she  arrived 
there.  On  the  4th  January  he  and  all  of  the  crew,  except 
two,  were  invalided  and  went  to  the  hospital,  leaving  the 
mate  in  charge  of  the  vessel.  On  the  8th  January  there 
w%s  thi«  entry  in  the  log-book,  (whiqh,  in  substance,  was  in 
accordance  with  the  other  evidence,  and  was  taken  to  be 
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1858.  correct):--''  Sixteen  men  employed  in  removing  the  carga 
from  the  sides^  and  stowed  it  in  the  tank;  drainaged  (a> 
with  coals ;  with  mats  to  cover  the  drainage."  [But  it 
was  stated  that  there  was  a  thin  layer  of  pieces  of  wood 
placed  crossways  over  the  coals,  then  the  mats,  and  upon 
them  the  cargo  re-stowed,  comprising  the  six  boxes  of 
scammony.]  It  appeared  that  the  stock  of  coals  taken  in 
at  Smyrna  was  small,  and  on  the  19th  January  more  coaJ 
was  purchased  at  Malta,  and  formed  the  bulk  of  the  coal 
used  for  **  drainage**  in  the  re-stowage.  The  shifting  of 
the  cargo  was  completed  on  the  16th  January,  and  there 
was  evidence  that  the  re-stowage  was  badly  done.  Oo 
that  day  the  steamer  put  to  sea  again,  but  the  weather  con- 
tinued bad,  and  on  the  27th  January  she  was  forced  to 
put  into  Gibraltar,  whence  she  sailed  again  on  the  Ist 
March.  On  the  voyage  home  she  was  ''  strained,"  and 
made  a  good  deal  of  water.  On  the  12th  she  arrived  in 
the  port  of  London ;  on  the  Nth  she  commenced  un- 
loading. The  scammony  was  found  to  be  damaged,  owing 
to  its  being  impregnated  with  bilge-water,  or  sea-water 
mixed  with  coal-dust.  And  on  the  31st  the  plaintiff's  sur- 
veyor made  the  report  already  stated.  There  was  evidence 
on  one  side  that  the  tank  was  the  best  place  in  which  to 
put  the  scammony,  because  it  was  dry,  and  that  more 
water  would  have  come  in  elsewhere  during  the  bad 
weather ;  and  on  the  other  side  it  was  contended  that  the 
stowage  of  the  scammony  among  the  coals  was  negligence 
and  had  caused  the  damage,  because  it  had  exposed  the 
drug  to  the  contamination  of  sea-water  impregnated  with 
coal-dust. 

There  was  no  evidence  as  to  whether  it  was  usual 
to  stow  drugs  in  the  tank,  or  along  with  coals;  nor  why  it 
was  necessary  to  do  so  on  this  occasion.  But  there  was 
evidence  that  it  was  necessary  to  shift  the  cargo,  and  that 
it  was  done  under  the  direction  of  Lloyd's  surveyor  at 
(a)  That  U  to  nay  packed,  the  coals  being  placed  under  the  scammony. 
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Malta.    There  was  some  contradiction  as  to  whether  the        1858. 
necessity  for  shifting    and   re-stowing    the  cargo  arose 
from  the  repairs  done  there,  or  from  the  addition  to  the 
stock  of  coals. 

The  Lord  Chief  Baron  directed  a  verdict  for  the  de- 
fendants on  the  first  count;  and  directed  the  jury  that 
they  should  find  for  them  on  the  second  also,  if  they 
thought  that  the  best  that  could  be  done,  under  all  the  cir- 
cumstances, had  been  done  at  Malta ;  as  what  would  be 
bad  stowage  at  Smyrna,  the  port  of  original  shipment, 
might  be  reasonably  good  stowage  at  Malta  under  the 
circumstances.  That  it  was  a  question,  in  the  first  place, 
whether  the  **  tank"  was  a  fit  place  to  put  the  scammony ; 
but  eyen  if  it  was  not  so,  the  defendants  would  not  be 
liable,  supposing  that,  under  the  circumstances,  the  goods 
could  not  have  been  put  in  any  other  or  better  place. 

The  verdict,  under  this  direction,  was  for 
the  defendants  on  both  counts  (a). 

.  (a)  A  rule  was  obtained  to  set  to  the  liability  of  the  defendants  for 
aside  the  verdict,  and  for  a  new  the  deterioration  of  the  goods  occa- 
trial,  on  the  ground  of  misdirection,  sioned  by  the  coal-dust,  of  which 
in  that  the  Lord  Chief  Baron  had  there  was  evidence  to  go  to  the 
directed  the  jury  to  find  for  the  de-  jury :  and  that  if  there  was  evi- 
fendants,  if  they  thought  that  their  dence  that  the  whole  of  the 
master,  at  Malta,  had  stowed  the  damage  was  occasioned  solely  by 
goods  as  well  as  they  could  under  the  causes  excepted  in  the  bill  of 
the  circumstances,  whereas  there  lading,  that  question  was  not  left 
was  no  evidence  of  any  circum-  to  the  jury.  The  case  was  argued 
stances  exonerating  the  defendants  in  Trinity  Term,  1858,  and  the 
from  liability  for  any  damage  occa-  Court  took  time  to  consider  their 
sioned  to  the  goods  by  such  stow-  judgment ;  but  before  it  was  de- 
age  ;  and  also  that  his  lordship  with-  livered,  the  case  was  settled, 
drew  from  the  jury  all  question  as 
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185a  Ccram  Lord  Campbell,  C.  J. 

""^^"^  HANDLEY  and  WiFE  v.  STAGEY. 

On  an  issue  j_SSUEy  devisamt  vel  noUf  directed  by  the  Court  of  Cban- 

the  will  being  cery  :  the  plaintiffs  affirming  that  a  certain  wnting,  oated 

lh*e^u^d**°  16th  December,  1863,  was  not,  the  defendant  that  it  was, 

that  testator»8  the  last  wiU  of  ThoiMs  Eldridge. 

mind  was  ^ 

Sh^, ^d  '^^^^^ ^^''J'' *"^  Needham, for  the  defendant,  the  deoUee. 

3ue"fn"  Edwin  James  and  Gates  for  the  plaintiffs,  the  testator's 

fluence  on  the  gister  (and  heir-at-law)  and  her  husband. 

part  of  the  de-  ' 

fiimii  "*  niw  ^^^  Campbell,  C.  J,,  directed  that  ibe  defendanjt,  the 

that  though  he  devisee,  should  begin,  as  he  affirmed  the  validity  of  the 

was  proved  to         ... 
have  been  ad-     WUi* 

ing,  and  to  '  Janus  Stated  that  the  plaintiffs  impeaiched  the  will  on 
^Humtlt^    the  ground  that  the  testator's  wvaA  had  beooiwe  impskmd 

a  few  days  be-   by  drinking,  uBtil  be  was  iaoompetent  to  make  any  testa- 
fore  the  alleged     ^  ,7        .  .  .     ,  .  J     .  . 
will,  the  ques-   mentary  disposition,  and  also  on  the  ground  that  undue 

th^er  he^wM^'    influence  had  been  exercised  upon  him. 

"hi*  '"^d'^bf        '^'^®  t^^  attesting  witnesses,  Carpenter  (a  tanner)  and 

to  understand    Wilkinson  bis  foreman,  both  respectable  persons,  were 

contents  of  the  examined,  and  proved  the  execution,  as  stated  by  Stacey, 

wben\t w^as™^  the  devisee,  the  defendant,  who  was  also  examined  and 

executed.  And  stated  that  he  had  known  the  testator  (who  was  a  car- 

although  It  was  -  .  i  •  «.     . 

drawn  by  a  son  peuter)  for  thirty  years,  and  had  been  a  tenant  of  his. 

(an  old  friend)  '^^^^    '^^    1S50    the    testator   spoke    to  him  about  his 

hous^^^M  will,  and  said   that   he  wished  it  made   in  a  particular 

that  if  the  manner,  as  his  father  had  made  his.     [And  those  expres- 

testatorhad  <•         «    •        i  -n  *  ^'       -i         a 

really  re-  sions   were  found   in  the   will    now    m  question.]      An 

3oira^nd  i?  ^"^  acquaintance    had     sprung    up    with    the    defendant's 

was  his  volun-   daughter,  and,  in   1852,  the  testator  asked   his  consent 

tary  and  spon-  o         /  ^  '    .  ^ 

taneous  act,       for  a  marriage  with  her.    The  witness  said  he  should  not 

sfraint,  free°""  object,  "  if  he  could  keep  sober."  The  witness  knew  that 
^^^J^^  ®f     he  had  been  addicted  to  drink,  and  had  seen  him  intoxi- 

fraud,  from  im-  ' 

position  or  cated  ;  but  when  not  so,  he  was  an  acute,  sensible  man. 
the^rwas  no  He  collected  rents  for  his  sister,  and  the  witness  paid  him 
ence^aiTd^SJe     ^®"^-     '°    '*^3,   he  became  urgent  that  the  marriage 

will  was  valid. 
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should  take  place.  On  the  19ih  November^  1853,  he 
showed  a  certificate  of  the  Superintendent  of  Marriages 
for  bis  marriage.  But  he  had  then  broken  a  teetotal 
pledge,  and  used  to  be  drunk  a  week  at  a  time»  and  the 
defendant  told  him  that  he  could  not  consent  until  he 
was  a  sober  man.  In  1863,  the  testator  (who  lived  with 
his  sister  (the  plaintiff)  not  very  happily)  was  con- 
stantly at  the  house  of  the  defendant.  He  subse- 
quently spoke  about  bis  will.  He  said  he  did  not 
desire  to  go  to  bis  mother's  soli<»tor  (not  being  on  good 
terms),  and  finally  resolved  not  to  have  it  made  by  an 
attorney  at  all.  The  defendant  then  suggested  that  he 
should  go  with  him  to  his  (the  defendant's)  son^a  derk 
in  the  Court  of  Bankruptcy.  This  was  on  the  16th  De- 
cember. The  defendant  said  that  the  testator  produced 
the  will,  with  blanks  in  it ; — having  been  sober  two  days 
previously,  but  feeling  unwell.  The  defendant's  son  stated 
that  he  had,  in  1852,  prepared  two  wills  for  the  testator, 
dividing  the  property  between  his  sisters,  bat  these  were 
not  executed.  And  the  testator  subsequently  desired 
to  settle  property  on  the  younger  sister.  He  said  he 
asked  what  was  to  be  done  with  the  residue  of  the  pro- 
perty ;  and  the  testator  said  his  (the  witness's)  father  had 
been  a  friend  to  him,  and  he  would  leave  the  rest  to  him. 
The  son  took  the  will  to  the  testator,  at  the  house  of 
defendant,  and  there  it  was  read  to  him. 

The  body  of  the  will  was  in  the  handwriting  of  the 
defendant's  son.  The  blanks  were  filled  up  in  the  presence 
of  the  defendant.  The  testator  desired  the  attesting  wit- 
nesses to  be  sent  for.  The  defendant  said  he  knew  the 
will  was  in  his  favour;  that  the  testator  had  told  him  so. 
[The  will  lefl  100/.  a  year  to  the  daughter,  and  the  rest  of 
the  property  to  the  defendant,  her  father.]  The  daughter 
said  he  told  her,  on  the  15th  December,  that  he  had 
provided  for  her. 


1S5S. 


Handlbt 
•Dd  Wife 

o. 
Stacbt. 
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1858. 


Hahdlet 
and  Wife 

V. 

Stacet. 


One  of  the  witnesses  for  the  defendant  said  that  tbe 
testator  had  a  fit  of  delirium  tremens  in  1853,  but  that  was 
a  week  before  the  I6th  December,  the  date  of  the  will.  He 
had  ceased  drinking. 

A  respectable  witness  deposed  to  his  having  seen  the 
testator  between  December,  1863,  and  August,  1864,  and 
to  his  being  generally  sober  and  sensible;  also  to  his 
having  said  that,  when  sober,  he  made  the  defendant's 
house  his  home.  Another  witness  stated  that  in  Septem- 
ber, 1863,  the  testator  spoke  about  his  will,  and  asked  the 
defendant's  son  to  make  it. 

The  case  for  the  plaintiffs — the  heirs-at-law— was,  that 
at  the  time  of  the  will  the  testator  was  labouring  under 
the  effects  of  drinking;  that  he  had  hardly  recovered  from 
a  fit  of  delirium  tremens;  and  made  the  will  under  the 
dictation  of  the  Staceys.  The  medical  man  deposed  that 
he  had  a  fit  on  the  3rd,  and  was  delirious  down  to  the 
10th  December,  and  was  not  tken  in  a  fit  state  to  execute 
any  document.  He  did  not  carry  his  evidence  further; 
and  though  there  was  a  great  deal  of  general  evidence  that 
the  testator  was  deemed  a  ''  mad  kind  of  person,"  ''a fool," 
''  a  drunken,  dissipated  man,"  and  the  like,  no  evidence 
pointed  to  his  condition  on  the  day  of  the  date  of  the  will, 
except  that  of  the  heir-at-law,  the  plaintiff,  his  sister,  who 
swore  positively  that  he  was  delirious  on  that  day,  and  a 
friend  of  hers,  who  resided  with  her  in  her  house,  and 
deposed  to  his  having  been  in  a  **  delirious  mad  state " 
down  to  the  16th  December.  This,  however,  was  not  very 
consistent  with  the  evidence  of  the  medical  man. 

The  testator  died  in  1863. 

Lord  Campbell,  C.  J.  (to  the  jury). — ^The  question 
is  as  to  the  state  of  the  testator's  mind  on  the  16th 
December,  1863. 

Do  you  believe  that  he  had  a  sound  and  disposing 
mind  on  the   16th   December;  that  he  knew   what  the 
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contents  of  the  will  were^  and  approved  of  a  will  having 
those  contents ;  and  that  he  voluntarily  and  spontaneously 
executed  it?     If  so,  then  find  in  favour  of  the  will. 

But  if  you  believe  that  he  was  not  on  that  day  in  a  fit 
state  to  execute  the  will,  or  that  he  was  under  constraint, 
and  that  it  was  not  done  by  him  voluntarily,  so  as  to  be 
his  oum  act — then  you  will  find  a  verdict  against  the 
will. 

There  is  little  question  as  to  his ^en^a/ capacity.  There 
is  strong  evidence  that  he  was  treated  as  a  sensible  person, 
and  that  he  had  such  a  degree  of  intellect  as,  if  fully  and 
properly  exercised,  would  have  enabled  him  to  dispose  of 
his  property  by  will,  although  he  was  lamentably  under 
the  degrading  habit  of  intoxication,  and  frequently  was  in 
a  state  wholly  incompetent  to  make  a  will.  As  to  his 
condition,  however,  in  the  early  part  of  December,  1853, 
and  particularly  on  the  15th,  the  evidence  is  conflicting, 
and  raises  the  question  whether  he  was  really  allowed  to 
exercise  his  own  judgment,  or  was  under  a  sort  of  restraint 
exercised  by  the  Staceys. 

The  material  question,  then,  is  as  to  his  state  on  the 
15th  December;  whether  he  was  9ictmg  voluntarily  or  under 
constraint.  And  you  must  look  to  the  dates,  and  all  the 
attendant  circumstances. 

If  you  believe  the  evidence  of  the  Staceys,  it  will  show 
that  there  was  no  fraud,  no  imposition,  no  force,  no  decep- 
tion, no  importunity;  but  that  the  will  was  the  voluntary 
and  spontaneous  act  of  the  testator.  If  their  evidence  be 
true,  he  asked  them  to  get  his  will  prepared ;  and,  if  so, 
it  was  his  spontaneous  act.  If  you  believe  their  evidence, 
then,  without  any  undue  influence  he  voluntarily  and 
spontaneously  asked  them  to  prepare  the  will. 

Verdict  for  the  defendant,  t.  e.,  in  favour 
of  the  will. 


1858. 


Handley 
and  Wife 

Stacet. 
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Liverpool,  coram  CratwtO,  J. 
EARL  OF  SEFTON  and  Another  c.  HOPWOOD. 

Spring  Atnu9» 

wUiCidf  by  .  *^^'^  *^  *"  '"*^  directed  br  the  Coort  of  Chaaeer^  to 
penon  oftesu-  ascertain  whether  certain  documents  dated  the    12th  of 
city,  it  u  Dot     April  and  the  14th  of  Mmy,  1853,  were  i««pectif«lj  the 
r^^d  trihTt  it  <:odicil  and  will  of  Robert  Gixsgge  Hopwood. 
is  Dot  such  a  It  appeared  that  Mr.  Hopwood  was  the  owntr  of  «■ 

will  as  a  sen-  ^^  ^ 

Bible  Dcnon  ancient  family  estate  called  Hopwood  Hall,  and  of  xsAmst 
or^thatTis^'  fieehold  property,  inclading  a  colliery,  natned  Hopwood 
h^rsh.  capri.     Colliery,  and  that  at  the  times  of  making  hia  codicil  and 

Clous  or  unjust ;  ^ '  ^ 

nor,  oD  the        faig  will,  and  of  his  death,  he  had  an  eldest  son,  the 

other  hand,  is 

it  enough  to  defendant,  who  was  nmrrted  and  had  a  son  and  four 

^ind  o?un.^  daughters,  and  he  had  also  two  other  sons  and  adnnghter, 

that  u^u  ^'  By  the  codicil  Lord  Sefton  was  appointed  ekecntor,  and 

made  under  by  the  will,  which,  like  the  codicil,    was  dnawn  and 

actsofatten-  witnessed  by  the  family  solicitor,  Mr.  Hopwood  revoked 

ne«*"buuht"  '*>^™*''  testamentary  dispositions,  in   order  to  mark   his 

influence  or  indignation  against  the  defendant,  appointed  the  plaintiffs 

importunity         .  .  ,  i     i      •      j    a  • 

must  be  such  nis  ezecotors  and  trnstees,  and  devised  nis  estates  apon 
the^  tMUtor'of  ^^^'^^  ^^^  ^^  eldest  or  only  son  of  the  defendant  by  hia  then 
the  free  exer-     ^ife,  who  shoold  first  attain  the  age  of  twenty*one  yoars, 

ciseofhiswilL  '  ,  °   .    .  . 

The  testament-  and  to  be  an  interest  vested  on  attaining  that' age;  and  in 
howeverrin'  <^^^*^  ^^  ^^'^  ^'^^  ^^  the  defendant  should  live  to  attain  that 
thin'ThTmcre  •S^  *^°  ^  ^^*  Hopwood's  second  son;  and  if  he  should 
fact  of  recog-     be  then  dead,  on  certain  oth^  trusts  in  fevoar  of  his  issue 

nizing  familiar         •*»»▼*•  «•  i  •!  i  i    i    •    . 

persons  or  ob-    and  of  Mr.  Hopwood  8  younger  children  and  their  issue* 
pns'aLnd       Mr.  Hopwood  died  in  July,  1654,  at  the  age  of  more  than 
disposing  eighty  years.      For  the  plaintifia  it  was  shown  that  Mr. 

mind,  that  18  to   „ 

say,  a  power  of  Hopwood  was  an  oM  man  gradually  becoming  more  and 

the  nature  of^  more  infirm,  bis  health  impaired,  having  received  three  or 

andVh^faini'l  ^^^^  shocks  of  paralysis  more  or  less  severe;  that  the  de- 

and  the  effect  fendant,  having  by  his  desire  in  the  year  1846,  taken 
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the  ttvatiagevnent  of  ike  <iollieryi  was  reqoegted  by  the 
youtiger  hfothers,  who  then  mostly  lived  with  the  father^ 
to  takb  charge  of  the  estate  ulso ;  that  be  did  so,  but  at 
the  aanM  time  entered  upon  a  <roorse  of  interference  with 
domestic  arrangements  wholly  inconsistent  with  the  free 
action  of  the  fkther,  or  the  recognition  of  his  capacity  to 
manage  himself  and  his  affairs:  that  a  remonstrance  took 
place  with  the  defendant^  that  instead  of  yielding  to  that 
temonstmnce  it  only  seemed  to  give  a  fresh  impetus  to  his 
desire  to  take  charge  of  everything;  that  he  then  at- 
tempted to  get  from  his  father  a  signature  to  a  paper  whicb 
would  have  been  a  recognition  of  his  incapacity  to  control 
bis  own  expenditure  and  manage  bis  own  concerns ;  and 
that  after  that,  when  angry  and  unpleasant  correspondence 
had  taken  place,  be  published  a  document  which  so  irri- 
tated the  father  that  be  determined  to  alter  his  will  in  a 
manner  which  produced  the  one  in  dispute.  On  the  part  of 
the  defendant  it  was  said  that  he,  seeing  his  father  growing 
gradually  more  and  more  infirm  and  incomfx^tent  rk  the 
transaction  of  business,  at  the  desire  of  his  brothers  inter- 
fered, not  only  in  the  mai^agement  of  the  estate,  bat  in  the 
management  of  the  household  also;  that  then  they  thought 
fit  to  quarrel  with  him  for  having  so  interfered,  and  then 
entered  upon  the  system  of  excluding  him  from  his  father's 
sight,  practising  upon  the  father's  mind,  so  as  to  produce 
gtieat  irritation  against  him,  and  then  proceeding  by 
degi^es  to  work  upon  the  father  until  they  prevailed  upon 
him  to  sign  a  will  which  was  not  the  emanation  of  his  own 
mind,  and  which  he  was  incompetent  to  understand,  and 
which  had  the  eflfect  of  depriving  the  defendant  of  the 
estates  which  otherwise  would  hav«  devolved  to  him  upon 
his  father's  death. 

Cresswell,  J.,  directed  the  jury  as  to  the  law,  thus  : — 
It  is  not  sufficient  in  order  to  make  a  will  that  a  man 
should  be  able  to  maintain  an  ordinary  conversation  and 
to  absvipef*  familiar  tind  easy  questions.    He  must  have 
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Earl  of 

Septon 

and  Another 

HOPWOOD. 


more  mind  than  suffices  for  that.     He  must  have  what  old 
lawyers  have  called  "a  disposing  mind;"  he  must  be  able 
to  dispose  of  his  property  with  understanding  and  reason. 
That  does   not  mean  that  he  should  make  what  other 
people  may  think  a  sensible  will,  or  a  reasonable  will,  or  a 
kind  willy  because,  by  the  law  of  this  country,  a  man  has 
absolute  dominion  over  his  own  property,  and  if  he  being 
in  possession  of  his  faculties  thinks  fit  to  make  a  capricious 
will,  a  harsh  will,  or  cruel  will,  you  have  no  right  to  set  it 
aside  on  that  ground,  for  that  would  be  interfering  with  the 
liberty  which  the  law  gives  him,  that  would  be  to  make 
his  will  for  him  and  not  to  allow  him  to  make  his  will. 
But  he  must  be  able  to  understand  his  position ;   be  must 
be  able  to  appreciate  his  property ;  to  form  a  judgment 
with  respect  to  the  parties  whom  he  chose  to  benefit  by- 
it  after  his  death,  and  if  he  has  capacity  for  that  it  suffices. 
I  had  supposed,  during  a  great  portion  of  this  trial,  that 
would  be  the  sole  question  you  would  have  to  deal  with, 
but  towards  the  close  of  the  Attorney-General's  address,  I 
apprehend  that  he  meant  to  raise  another  question  with 
which  I  shall  therefore  think  it  necessary  to  trouble  you, 
namely,  the  question  of  whether,  assuming  Mr.  Hopwood 
had  capacity  to  dispose  of  his  property,  this  was  his  will  or 
not.      The  subject  of  wills  procured  by  influence  has  been 
a  good  deal  discussed  of  late  years,  and  I  think  that  the 
law,  as  at  present  understood,  has  somewhat  modified  the 
earlier  opinions  on  the  subject.     I  take  it,  that  in  order 
to  invalidate  a  will  on  the  score  of  influence,    it  is  not 
sufficient  that   you   should    think  the  testator  has  been 
persuaded  into  making  a  will  of  a  particular  kind,  that 
he  has  been  persuaded  to  benefit  this  or  that  person  to 
a   certain   extent,    for   in   that  case   I   fear  that  a  vast 
number,    if  not    the    greater   proportion,   might    be  set 
aside,    and  what  is  the  sort  of  influence    that   is  to  set 
aside    a    will  ?     Is  it  the  influence  exercised  by  acts  of 
attention  and  kindness  ?     Is  it  the  influence  acquired  by 
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showing  devoted  affection  ?  Certainly  not.  And  yet 
how  many  wills  are  niade  under  the  influence  of  feelings 
so  excited.  It  must  be  an  inflaence  depriving  the  party 
of  the  exercise  of  bis  judgment  and  his  free  action ;  it 
must  be  such  an  influence  as  induces  you  to  think  that 
the  willy  when  executed,  is  not  the  will  he  desires  to  ex- 
ecute,  that  he  does  not  benefit  the  parties  whom  he 
would  wish  to  benefit,  but  that  he  is  doing  that  which 
is  not  bis  desire,  and  therefore  not  his  will. 

Verdict  for  the  defendant. 

Sir  Frederic  Thesiger,  WUkins^  Serjt.,  Tkomoi  Jonei^ 
and  R.  A.  Cross^  for  the  plaintiffs. 

The  Attorney-General  {Sir  A.  E.  Cockburn\  Hoggins, 
Q.  C,  Atherton,  Q.  C,  Cowling  anH  ^iolland,  for  the  de- 
fendant. 

(Attornies. — Slater  and  Heelis,  and  WortAij^ton  and 
Earle.) 
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V, 
HOPWOOD. 


Aylesbury  J  coram  Erie,  J. 

LOVETT  V.  LOVETT,  Clbrk. 

JL  HIS  was  an  issue  directed  by  Wood,  V.C,  to  ascertain 
whether  Elizabeth  Lovett  did  by  certain  writings,  dated 
respectively  the  16th  of  May  and  Hth  of  October,  1863, 
and  16th  of  June,  18£5,  and  purporting  to  be  her  wills 
and  codicil,  devise  her  real  estate. 

The  facts  were  as  follows : — Miss  Elizabeth  Lovett  was 
the  surviving  daughter  and  heiress  of  Sir  Jonathan  Lovett, 
Bart.,  and  the  possessor  in  fee  of  Liscombe,  which  bad 
belonged  to  herself  and  her  ancestors,  in  the  male  line, 
since  1304.    Her  heirs-at-law  were  the  daughters  of  her 

faculties  have  been  lo  impaired  as  to  submit  to  that  control,  so  that  he  has 
free  agent,  and  has  quite  succumbed  to  the  po^er  of  that  controlling  wiU. 


VOL.  I. 


R  R 


1857. 
Spring  Jitixes. 
Undue  in- 
fluence, to  de- 
feat a  will,  made 
by  a  person 
otherwise  of 
testamentary 
capacity,  must 
not  be  such  as 
arises  from  the 
influence  of 
gratitude, 
affection  or 
esteem,  but  it 
must  be  the 
control  of 
another  will 
over  that  of  the 
testator,  whose 
ceased  to  be  a 

F.P. 
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1857.  ancle,  the  Rev.  Dr.  Lovett^  whom  she  had  always  disliked, 
from  which  cause,  and  from  a  desire  that  the  estate  should 
go  in  the  male  line,  she  made  several  wills  in  favour  of 
more  distant  male  relations.  In  1846,  she  made  a  will  ia 
favour  of  an  elder  brother  of  the  defendant's,  and  in  1851, 
she  made  one  in  favour  of  the  defendant  and  his  issue. 
By  the  will  of  16th  of  May,  1853,  she  devised  her  estate 
to  the  plaintiff  for  life,  remainder  to  his  sons  in  succession 
in  tail  male,  with  remainder  to  the  defendant  for  life,  and 
remainder  to  his  sons  in  succession  in  tail  male,  and  on 
failure  of  such  issue  to  her  right  heirs.  By  the  will  of  8th 
October,  1853,  the  testatrix  devised  her  estate  to  the 
plaintiff  for  life,  remainder  to  his  sods  in  succession  in  tail 
male,  and  on  failure  of  such  issue  to  her  right  heirs.  By 
the  codicil  dated  16th  June,  1855,  she  gave  certain 
legacies,  and  confirmed  her  will  of  8th  of  October,  1853. 
She  died  in  August,  1855,  at  the  age  of  eighty-one  years. 

The  plaintiff  called  the  solicitor  who  had  prepared  and 
witnessed  all  the  wills  and  codicil,  the  other  witnesses  to 
the  last  two  wills  and  codicil,  the  medical  attendant, 
banker,  steward,  several  friends,  acquaintances,  and  ser- 
vants of  the  deceased,  as  well  as  Miss  Marianne  Lovett,  who 
had  resided  with  her,  and  who  was  a  niece  of  the  defend- 
ant. Some  of  the  correspondence  between  the  defendant 
and  the  testatrix,  after  the  dates  of  the  documents  in  dis- 
pute, were  put  in  to  show  that  he  treated  her  as  of  sound 
mind,  and  as  under  no  influence.  The  defendant  relied  on 
alleged  incoherent  expressions  in  letters  of  the  testatrix, 
giving  instructions  for  her  wills,  on  the  weakness  of  mind 
incident  to  age  and  illness,  and  on  the  influence  of  his 
niece,  who  he  supposed  disliked  him. 

Erlb,  J.,  directed  the  jury  thus : — ^The  case  for  the 
defendant  is,  that  her  mind  had  been  impaired  by  the 
advance  of  age,  and  in  particular  by  the  access  of  disease 
in  the  year  1852,  and  that  after  her  mind  had  been  so  im- 
paired she  became  under  the  control  of  another  person. 


LOVETT 
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namely,  Marianne  Lovett^  and  was  so  much  under  the        1857. 
control  of  that  person  that  at  the  time  when  she  was 
making  these  wills  she  made  them  under  control,  coerced  o. 

by  her,  not  a  free  agent  herself  at  that  time  in  disposing  of 
her  property,  but  expressed  as  her  will  that  which  was 
really  the  will  of  the  party  so  said  to  be  influencing  and 
controlling  her. 

The  question  is,  whether  the  will  was  so  made  under  that 
undue  influence,  and  the  law  bearing  on  this  subject  is 
uncontested  ;  between  these  parties  the  undue  influence 
which  has  been  referred  to  is  not  from  any  motive  of  gra- 
titude, or  any  esteem,  or  affection,— a  will  arising  from 
that  influence  is  not  the  question  here ;  the  undue  influence 
I  am  speaking  of  is  nothing  of  that  sort,  but  it  is  the  con- 
trol of  another  will  over  a  person  whose  faculties  have 
been  so  impaired  as  to  submit  to  the  control  of  such  other 
person,  so  that  the  party  making  the  will  has  ceased  to  be 
a  free  agent,  and  has  adopted  the  will  of  the  controlling 
party. 

Verdict  for  the  plaintifil 

ByleSf  Serjt.,  Oeo.  Lake  Russell^  David  Power^  and 
Douglas  Brown  for  the  plaintifil 

Sir  Frederic  Thesiger,  (XMalley^  Q.C.,  and  David 
Keane  for  the  defendant. 

(Attornies,  White  and  Broughton  and  Walter  White.) 
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Atajfvrd,  coram  Bjflet,  J. 

Summer  SWINFEN  V.  SWINFEN. 

Attixet.         fw^ 

On  an  issue       XHI8  waa  an  issue,  devisanit  vel  non,  directed  by  the 
devisamt  vei      jjiaster  of  the  Rolls,  to  ascertain  whether  Samuel  Swiofen. 

noHt  It  appear-  ^  ' 

ing  that  at  the   the  testator.  at  the  time  of  making  the  will  (dated  7ftb  July. 

time  of  the  ^ 

will  the  testa- 
tor was  in  ex- 
treme old  age, 
and  in  the  last 
stage  of  bodily 
infirmity,  bed- 
ridden, utterly 
helpless,  and 
dependent  on 
the  care  of  the 
plaintiff,  (sole 
devisee  of  the 
realty,)  and  a 
nurse,  (the 
only  legatee,) 
and  a  physic 
cian,  an  at- 
testing witness, 
and  an  inti- 
mate friend 
of  the  devisee. 


1854),  was  of  sound  mind  and  memory. 

The  plaintiff  was  the  devisee  of  the  real  estate  under  the 
will 

The  defendant.  Captain  Swinfen,  was  the  testator's  heir- 
atrlaw. 

Kennedy y  Gray,  Cripps  and  Macnamara  for  the  plaintiffl 
Edwin  James,  Huddleston,  and   Henry  James  for   the 
defendant. 

The  testator,  who  was  eightyat  the  timeofhis  will,  became 
possessed  of  the  family  estate,  called  Swrnfen,  m  1828. 
He  had  a  brother  John  (a  lunatic),  and  a  son  named  Henry, 
who,  with  his  wife  (the  plaintiff),  in   1851,  then  came  to 


torne7(ano'ther  ^'^^  ^^  Swinfen  Hall,  and  by  degrees  the  bob  took  the 
hav^r^^'re  management  of  the  testator's  affairs.  In  1851 ,  his  writing 
pared  the  will,  was  tremulous  with  age.  In  1852,  the  testator  devised  the 
-  "^'*  estate  to  his  son,  who  had  previously  devised  all  his  pro- 
perty to  his  wife,  the  plaintiff.  Down  to  1852,  he  ap- 
peared to  understand  business,  but  in  October,  1853,  he 
had  ceased  to  have  the  power  even  of  writing  cheques,  and 
his  son  always  after  that  signed  them  for  him.  In  Novem- 
ber, 1853,  the  testator,  who  was  now  very  infirm,  took  to 
his  room,  and  afterwards  to  his  bed,  and  from  that  time 


tions  elicited 
by  himself 
from  the  tes* 
tator  by  inter- 
rogatories, they 
having  a  few 
days  before 
represented 
him  as  '*  quite 
incapable  of 
managing  hit 
oum  affairs f  or 

taking  care  of  his  person ;"  and  it  being  admitted  that  two  or  three  days  before  he  was  not 
competent  to  make  the  will,  yet  the  jury,  being  told  that  if  he  understood  the  state  of  his 
property,  and  his  family,  and  the  effect  of  the  will,  and  if  be  had  free  volition,  and  the  will 
was  really  in  accordance  with  his  intentions,  and  there  being  evidence  that  it  was,  a  verdict 
in  favour  of  the  will  was  not  disturbed. 


Swiiireif*^ 
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hardly  any  on^  but  the  plaintiff  and  her  husband,  the  1858. 
nurse  (Mrs.  Taylor,  a  legatee  under  the  will),  and  Dr.  ^^[^"^Twi 
Rowley  (an  intimate  friend  of  plaintiff),  ever  saw  him.  He 
was  unable  without  their  aid  to  discharge  the  common 
offices  of  nature,  and  was  totally  helpless  and  dependent 
on  their  assistance.  On  the  15th  of  June,  1854,  the  tes^ 
tator^s  son  Henry  (his  heir)  died ;  and  there  was  evidence 
that  the  testator  was  aware  that  hi^  son  had  made  a  will) 
devising  all  he  had  to  his  wife,  the  plaintiff.  Soon  aftet 
the  death  of  the  plaintiff's  husband,  Mr.  John  Charlea 
Simpson  came  to  stay  at  the  hail,  and  remained  there  until 
after  the  will.  On  the  18th  of  June  Mrs.  Rowley  (wife 
of  Dr.  Rowley,  who  saw  the  testator  daily)  wrote  to  a 
friend,  ^*  He  (the  testator)  is  happily  spared  the  affliction  of 
this  mournful  event  (his  son's  death),  being  through  great 
loss  of  memory  not  able  to  dwell  many  moments  on  the 
same  subject."  On  the  19th  he  underwent  a  painful  ope-* 
ration,  by  which  he  was  quite  prostrated,  after  which  hd 
was  described  as  making  incoherent  ejaculations  from  time 
to  time.  On  the  20th  the  plaintiff  consulted  her  solicitor, 
Mr.  Simpson,  about  her  position,  an^  he  told  her  it  was 
altered,  that  the  testator's  former  devise  was  lapsed  by  her 
husband's  death,  and  that  her  husband's  will,  leaving  hei* 
all  his  property,  was  of  course  inoperative  to  pass  the 
estate*  Dr.  Rowley  stated :—'' About  three  days  after  the 
son's  death  the  testator  spoke  to  me,  and  was  anxious  tb 
make  his  will.  He  frequently  said,  '  Poor  Henry!'  H^ 
likewise  said,  'I  wish  to  provide  for  Mrs.  Swinfen.'  I 
asked  him  what  be  meant  to  give  her  ?  His  answer  was, 
'  I  shall  give  her  Swinfen.'  I  said,  '  For  her  life  I  sup- 
pose, sir.'     He  said,  *  I  shall  give  her  Swinfen.' " 

On  the  26th  Simpson  saw  the  plaintiff  and  the  testator's 
brother,  and  they  had  conversation  on  the  subject.  Simpson 
admitted  that  he  then  had  an  impression  that  the  testator 
was  childish,  and  incompetent  to  manage  his  own  affairs, 
and  it  was  agreed  that  be  should  consult  his  agents.     He 
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1858.        then  wrote  to  them  forwarding  a  ''case/'  in  ivbich  it  was 
stated  that  the  testator  had  become  gradually  ''quite  incapor 
ble  of  managing  his  affairs^  or  taking  care  of  his  person  ;  that 
he  had  been  in  this  state  some  months ;  but  that  there  were 
moments  when  he  recognized  familiar  persons."  The  aoswer, 
received  on  the  28th  June^  suggested  that  it  was  a  case  of 
senile  imbecility^  and  that  it  would  be  well  to   have  the 
certificates  of  two  medical  men.    This  was  shown  to  Dr. 
Rowley,  a  medical  man,  who  had  known  the  testator  for 
twenty  years,  and  who  attended  him  then  and  down  to  his 
death.    Dr.  Rowley  said,  Simpson  spoke  to  me  on  the  28tb. 
He  declined  to  certify  unsoundness.     Dr.  Evans,   another 
medical  man,  saw  the  testator,  with  Dr.  Rowley,  on  the  2ad 
July,  and  both  declined  to  certify  unsoundness.       On  the 
3rd  July,  Dr.  Rowley  mentioned  the  matter  of  a  will,  and 
Simpson  wrote  to  his  agents  that  the  testator  was  **  roused" 
by  the  death  of  his  son,  and  was  anxious  to  make  some 
provision  for  his  family,  and  that,  with  occasional  fits  of 
apathy  and  eccentricity,  he  was  competent  to  make  a  will. 
On  the  4th  July,  Simpson  saw  both  the  doctors  who,  wbea 
asked  if  the  testator  was  incompetent  to  make  a  will,  said, 
"  Not  physically,  but  he  is  of  feeble  mind."     Dr.  Evans 
thought  the  **  instructions  must  be  postponed." 

Dr.  Rowley  said,  "  On  the  2nd  July,  when  Dr.  Evans 
came  and  saw  him  in  bed,  I  said,  '  I  understand  you  wish 
to  make  your  will,  sir.'  I  don't  think  he  replied  at  alL 
Dr.  Evans  repeated  the  question,  and  spoke  very  loudly. 
There  was  no  answer.  I  leaned  on  the  bed  and  said,  *  Do 
you  wish  to  provide  for  Mrs.  Swinfen,  sir,'  and  he  made  no 
answer.  Dr.  Evans  then  turned  to  me  and  said,  '  You 
must  not  put  the  question  in  that  form.'"  The  witness  said. 
**0n  the  4th,  Dr.  Evans  saw  the  testator  again,  and  said 
that  the  case  must  be  postponed.  On  the  5th,  Simpson  said 
the  testator  was  not  in  a  humour  to  communicate  with  him. 
On  the  7th  the  will  was  read  to  him  distinctly,  and  he  was 
asked  if  it  was  what  he  meant,  and  he  said  distinctly,  'Yes.'  *' 
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On  the  6th  July,  Simpson  saw  the  testator  and  "  took  ^^^^ 

instructions  "  for  the  will,  of  which  his  notes  in  pencil  swinfbm 

were  as  follows:-  g^;;„^ 

July  5th,  1854. 

Mr.  Swinfen  says  he  wishes  to  provide  for  Mrs.  Taylor  (the  Durse), 
not  more  than  £20. 

Mrs.  Swinfen  (the  plaintiff)  not  the  personalty. 

Not  Swinfen  ? — I  don't  know. 

Mrs.  Taylor  £20  a-year. 

Will  you  give  Mrs.  Martin  anything? — No. 

Was  she  honest? — No. 

When  shall  he  come  again? — When  we  come  again. 

Will  you  have  the  will  made  ?— Yes,  very  good. 

Will  you  do  it  ?— Yes,  Mrs.  S. 

Is  Mrs.  Swinfen  £.— Any.  Will  you  give  her  Swinfen,  hut  how  ?— 
Not,  I  mean  (yes)  (a). 

Very  good. 

Then  again  on  the  following  day  the  notes  were  : — 

July  6th,  1854. 

Do  you  wish  to  see  Mr.  Bacon  ? — No. 

Mrs.  Taylor  very  attentive  to  me. 

Yesterday  you  said  you  would  leave  her  £20  a-year. 

Very  well ;  I  think  that  is  not  too  much. 

Have  you  seen  Mr.  Cbawner  lately  ? — No.    Frank,  a  scamp,  at  Lapley. 

Is  Mrs.  Swinfen  below  ? 

Oh  !  dear  roe  (6). 

I  am  Sony  to  give  you  so  much  trouble. 

I  gave  him  his  former  will  to  read,  and  showed  him  his  signature.  He 
said,  I  know  that. 

I  wish  to  give  all  this  property. 

I  wish  Mrs.  Swinfen  to  have  S. 

I  wish  Mrs.  Taylor  to  have  £20  a-year.    I  wish  Mrs.  Taylor-^ 

Do  you  want  her  ? — Yes. 

Shall  I  fetch  her  for  you  ?— Thankey. 

Mrs.  Taylor  having  come  up,  he  said  to  her, — Is  not  £20  a-year  about 
the  mark? 

She  brought  some  strawberries  and  went  away.    He  ate  them. 

The  unfortunate  (death). — Yes. 

(a)  5ic  in  the  original;  strikingly  (b)  Obviously  an  ejaculation  of 

showing  how  incoherent  and  unin-      pain  or  of  uneasiness, 
telligible  the  instructions  were. 
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I>:  Tzc  W3IC1  SOT  zs  sLi^d  i=  i^  pLicef — I  don't  kaov. 

M;^  5.  irr  7^zz.r*  »?v.  srrc  acr,  grre.     Uc  plittd  kii  iagcr  «b  Aeiv 

I>:  ^  :a  w^sc  >LrL  Sw-^f<B  ae  2iiff«  the  fum-tm^  ad  MovcaUes  ? — I 

He  pcrzcad  mai  s^ — R»d  it. 

1  reoti  'iie  f^rsal  pars  :c  a  w?.  asd  t!Kii  tfe  bc^BHl  to  If n.  Tajior. 

I  Bji.  ^  jcG  dierKxsC  tras  ? — To. 

HjV  BCarft  2ATV  TCB  £-rfA  »  Mm..  TatLcT? £30. 

i^  »-5«v ! — To.    Thia  tsaze  to  Mn.  Svisifca. 

Dc  T«8  >ATe  ta  V n  Svtrfcn  this  otxte ! — To^ 

T^  Svi^ifc  esciie  ? — Yo^ 

He  mi. — ^*Z,  vhjr  i^re  yx  pet  dc va  !    I  toid  liim  what  I  bad  pot 
dcva.  jcd  t2j£  Mn.  He:i?T  S  vi::5sc  a  to  have  it  at  your  death  ? — Yw^ 

Tbe  vidav  o^  toot  icc  f — Ccrtaail j. 

Tbc  ptetarei  ! — YesL 

Where  s  rocr  fe'her  ! — Belcv. 

WhoB  da\w  makeeatoiof,  Mn.  S.  ar  Mr.  C,  at  ha&!— NatbaA, 
hat  I  dcc't  mizd  vhidi. 

I  a3k  e^^  to  Mr.  S^  can  I  do  asTthin^  §at  joq  ? 

No»  I  tf-irk  Tco. 

Open -^e  (k>^.     Mn.  Swi:^fes  eaaa.    1  aiad  I  vooU  eava  ^ais  be- 
tween 10  MiA  11  OB  the  BBaROW(«\. 

He  sjd, — VefT  w>efi. 

BcAn  she  m^  he  aid.  wheal  propaaadlbaaaatUBfr«-I  «■■!  to 
get  rid  of  k. 

The  writer  of  the  above  notes^  the  mitornej  of  the 
plaintiff,  was  of  coarse  called  as  a  witaess  for  het,  aad  bad 
to  gire  explaoatioas  and  iDteq>relations  of  the  notes,  often 
(as  will  be  seen)  unintelligible.  He  stated  that  he  went  to 
him  between  ten  and  ekeTeo  on  the  7thy  and  that  the  will 
was  then  read  orer  to  him,  and  executed  in  the  prescBee  of 
the  witnesses,  and  that  he  understood  k.  The  witness's 
words  were,  ''  On  that  day  I  did  not  ohsenre  anything 
defective  in  his  mind.     I  thought  hia  »ad  was  im  a  per- 

(a)  Sic,  thoogh  the  paper,  h  will  "I  went  between  10  and  11  on 

be  leen,  waa  dated  on  the  7th  July,  the  7th,  and  read  the  wiU  ofcr  to 

Amd  to  was  the  will     And  jet  in  the  teatator  on  that  day.** 
hia  evidence   the    witneai  stated. 


■1 
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fectly  competent  state  to  transact  any  businees  I  could  ex-      ^  }^^^ 
plain  to  him.     I  asked  him  what  he  wanted  to  do  with  his 
money,  and  told  him  that  if  he  did  not  bequeath  it,  it 
would  be  divided  among  his  next  of  kin.     He  said,  *  very 
well/  or  *  very  good/  " 

The  will  was  as  follows : — 

"  I,  Samuel  Swinfen,  Esq.,  of  Swinfen  Hall,  Staffordshire,  make  this  my 
last  will  and  testament  I  gire  to  Mrs.  Taylor,  who  lives  with  me,  £20 
a-year  for  her  life.  J  give  to  Mrs.  Swinfen  my  estate  at  Swinfen,  or  thereto 
adjoining,  also  all  furniture  and  other  moveable  goods,  unto  her,  her  heirs, 
executors,  administrators,  and  assigns.  And  I  appoint  her  executrix. 
Witness  my  hand  this  7th  July,  1854. 

SAMUEL  SWINFSH. 

Witnessed  by  ue  all  present  at  the  same  time  by  Mr.  Swisfen's  request 

Thomas  Rowlbt,  M.D. 

Charlbs  Swinfbn  (testator's  brother). 

Charles  Simpson  (the  plaintiff 's  attorney.)" 

The  testator  signed  the  will  with  difficulty.  Mr.  Charles 
Swinfen,  his  brother,  was  called  for  the  plaintiff,  and  spoke 
to  his  capacity,  and  to  the  execution  of  the  will.  So  did  Dr. 
Rowley.  Mrs.  C.  Swinfen  was  not  called :  her  eridence  was 
read.  Mrs.  Taylor,  the  nurse,  mentioned  in  the  will,  was 
likewise  a  witness  for  the  plaintiff,  and  stated  that  on  the  7tb, 
after  the  execution  of  the  will,  (before  which  she  had  been 
in  the  room,  as  mentioned  in  the  *'  notes,"  and  heard  that 
a  will  was  being  made,  in  which  she  was  a  legatee,)  Mrs. 
Francis  Swinfen,  the  mother  of  the  defendant,  had  called, 
and  having  asked  to  see  the  testator,  the  plaintiff,  Mrs. 
Henry  Swinfen,  called  in  the  witness,  and  said :  **  Tell 
Mr.  Swinfen  that  Mrs^  F.  Swinfen  desires  to  see  him, 
if  he  would  like  to  see  her,"  upon  which  the  witness 
went  out  of  the  room  and  soon  after  returned,  without 
having  gone  to  the  testator,  saying :  *^  Mr.  Swinfen's 
compliments,  and  he  can't  see  anybody,"  which  the  wit- 
ness accounted  for  by  saying  it  was  between  three  and 
four  o'clock,  and  be  was  going  to  bed,  asF  he  usually 
did  at  that  time. 


-i#i  »!.;**  ^'  !.!•>.•— w'^xi  VCR  i:r:»x3.  Kill.     Tic  ^«r 

•w  jiva  i»iii  rr.m  ii-ic  le  ioca  ir^mnt  ^Mxhted 
tilt  v^'i'iir  ijiiioi  ar  -Jiar  ilh*  wiat  ^  vas  ^ciae. 

aifji  -rz^  wii  Li  'Jut  -LfcS  sLfcz^  ic  iccllj  i:iir«.'tT,  be 
I'- :  cc  irjt  Zl^  whi  n  1a:: rtr ;   aid  ^ed  WTtrt.a  a 

J'/ii^  ti>*a  tie  nft*r-*i-i»w,  Cjed,  by  vik^  evesc  C2k 
<ftf^£.dis.*  tecase  the  bsr.  3^:>  pn-ijsco  bad  beea  asKle 
fcr  J'/n-  :s  ti-?  w  ... 

A>Lsc^b  ooe  or  two  frjeaii  cl  Hie  plthitl^  as  «^  as 
the  pla.r.tlf  bsTielf^  d-rpcecd  to  tire  tcsUtor's  kariicg,  dcnz^ 
bf  i<e<>.«>s<i  cp^tairs,  expreeaed  his  intentioa  to  leav« 
Swinfea  to  r^er,  tlat  was  ocIt  after  her  hosfaaod^s  deaiii; 
aiui  dnrir.g  that  sh^rt  period  do  ooe  eke  besides  tke  ooise 
atd  the  p'.aiir.uc's  attonver  feem  to  liave  seen  him,  he 
b^:ng  ccr^^aed  to  Lis  led,  ocaine  to  moYe,  and  scaitely 
able  to  §peak« 

For  the  defer.daiit  seTeral  witcesees  who  had  hecn  ser- 
TanU  io  the  hou^e  deposed  to  the  testator's  childishness  in 
1%'>'M,  and  one  of  them  suted  that  Mrs.  Taylor,  the 
nurse,  had  declared  in  Jane,  1ho4,  that  ''be  had  known 
no  DTiore  of  what  went  on  in  the  house  for  a  twelremoDth, 
than  if  he  had  been  a  child."  Dr.  Eraos  was  a  witness 
for  the  defendant,  and  stated  that  on  the  2Dd  of  Jnly  he 
had  examined  the  testator,  and  arrired  at  the  conclosioii, 
from  his  incoherent  answers  to  plain  inquiries  (which  he 
described),  that  he  was  not  in  a  state  to  make  a  will,  and 
that  he  told  the  plaintiff  so.  He  saw  the  testator  again  on 
the  5th,  and  thas  describes  his  then  condition :  ''  He  looked 
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like  a  feeble  old  man :  he  hung  his  head  down  and  took  1858. 
no  notice  of  me  at  all.  I  asked  him  if  he  knew  me.  There 
was  no  reply,  only  a  very  indistinct  articulation.  I  asked 
him  about  his  health.  No  reply.  About  his  property.  He 
spread  his  arms  about,  and  said,  *  Yea,  yea,  yea/  or  some- 
thing like  it.  I  asked  him  about  the  names  of  other  mem- 
bers of  his  family.  .He  mentioned  the  name  John."  Dr. 
Rowley  informed  me  that  was  the  name  of  his  brother,  a 
lunatic.  As  the  result  of  my  judgment,  I  thought  he  was 
not  capable  of  making  a  will.  I  asked  him  to  whom  he 
intended  to  leave  his  property?  He  said,  "to  Henry" 
(testator's  deceased  son).  I  told  the  plaintiff  and  Dr. 
Rowley  the  opinion  I  had  formed.  The  witness  would 
not  positively  pledge  his  oath  from  what  he  saw  on  the 
2nd  and  the  4th,  that  the  testator  was  not  on  the  7th  com- 
petent to  make  a  will,  but  thought  it  highly  improbable. 

Btlbs,  J.  (to  the  jury). — ^The  case  for  the  defendant  is, 
that  the  testator's  mind  had  been  gradually  decaying,  it 
had  become  feeble  and  fatuous,  so  that  at  the  time  of  the 
execution  of  the  will  he  was  on  that  ground  incompetent 
to  make  it.  And  that  is  the  sole  question  in  the  case : 
whether  he  was,  upon  the  evidence  you  have  heard,  compe- 
tent to  make  this  will  ? 

The  law  is  this.  To  constitute  a  good  testamentary 
disposition,  the  testator  must  retain  a  degree  of  under- 
standing to  comprehend  what  he  is  doing — to  have  a 
volition,  or  power  of  choice ;  so  that  what  he  does  really 
be  his  own  doing,  and  not  the  doing  of  anybody  else. 

The  faculties,  in  those  two  great  divisions,  of  the  under- 
standing and  the  tcill,  must  still  exist.  They  have  de- 
clined from  their  former  comprehensiveness  and  vigour  : 
they  may  be,  and  often  are  on  such  occasions,  weak, 
and  actually  on  the  point  of  being  extinguished :  still, 
though  they  may  be,  as  it  were,  flickering  in  the  socket, 
yet,  if  they  suffice  to  show  the  genuine  and  last  behests 
of  a  rational  creature,  and  a  free  agent,  that  is  a  good  will 
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1^-  ^      in  point  of  law.    Wills  are  too  frequently  flMde  bj   dbe 
tick  and  dying :   tbe  degree  of  onderatandingy  therefefv, 
which  the  law  reqoirea,  ia  aoch  as  may  reaaonably  be  ear- 
pected  from  persona  in  that  condition.     It  ia  not  < 
that  a  testator  is  able  to   answer   familiar  and 
qoestioos.    That  has   always  been  laid    down  {a).     He 
most  be  able  to  exercise  a  competent  understanding  as 
to  the  general  nature  of  the  property.    As  to  the  state  of 
his  family,  and  as  to  the  general  condition  and  claims  of  the 
objects  of  his  bounty;  as  to  the  nature  of  the  instmnftenC 
which  he  executes,  and  as  to  the  general  nature  and  general 
objects  of  the  prorisions  which  it  contttns ;  if  he  cn»  do 
that,  though  he  may  be  very  feeble  and  debilitated  in  under- 
Standing,  and  be  at  the  point  of  death,  it  is  enough  (ft). 
The  inquiry  here  mainly  relates  to  the  state  of  the  fen* 
tator^s  mind  after  he  was  confined  to  his  room  in  Norember, 
1853.     Probably,  if  he  had  made  the  will  brf&re  then,  it 
would  have  been  unquestionably  valid  after  he  went  up- 
stairs.   There  was  no  particular  disease  aifecting  the  head. 
He  was  subject  to  the  debilitating  and  oblitorating  in- 
fluence  of   age  (c).     He  is  ofleutimea  confined  to  his 
room :   rises  at  ten,  goes  to  bed  at  four :  a  condition  ia 
which  the  intellectual  faculties  are  likely  to  get  wedier 
and   weaker.     In   this  period  of  the  few  months  from 
November  to  July,  the  evidence  for  the  plaintiiT  is  scanty. 
Few  of  the  witnesses  saw  tbe  testator  during  the  last 
few  months.     Mrs.  Charles  Swinfen  was  the  wife  of  Mr. 
C.  Swinfen,  one  of  the  principal  actors  in  the  transaction. 
The  plaintiff  herself,  her  position  having  been  so  altered 
by  the  death  of  her  husband,  was  under  drcumstanoes  of 
strong  temptation.     There  lay  the  old  man  in  the  house, 

(a)  Vide   Srftan  v.    Hopwood,  previoaicommentton  tbeevidtfoee, 
ante^p^SBO,  p.  591. 

(b)  That  is,  it  is  to  be  presumed,  (e)  And,  therefore,  far  less  aUe 
as  to  underttanding ;  there  might  to  resist  influences  which  might  be 
still  be  a  want  of /r«f  tct//.     That  brought  to  bear  upon  him. 
was  suffieitntly  pointed  out  in  the 


— H 
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who  could  by  a  stroke  of  bis  pen  undo  the  miBchief.  1858. 
The  parties  who  were  alooe  with  hor  in  the  bouse  were 
Mr.  and  Mrs.  Charles  Swinfeo.  As  to  Mr.  C.  Swinfen's 
so  dealing  with  the  money  and  tlie  shares,  is  worthy  of  the 
most  severe  reprehension.  And  it  appears  that  he  was  at 
that  time  zealously  aiding  the  plaintiff  in  the  transactions 
which  took  place.  Ue  was  aiding  her  in  the  matter,  and 
he  attested  the  wilL 

Mr.  Simpson's  letter  to  his  agent  is  a  fact  beyond  dis- 
pule.  He  referred  to  the  16  &  17  Vict.  c.  70,  aod  wanted 
the  authority  of  the  Court  of  Chancery.  For  what  7  To 
manage  the  affairs  of  a  man,  who  it  is  now  said  was 
competent  to  make  this  will. 

Then  there  is  the  **  case "  in  which  Mr.  Simpson,  on 
behalf  of  the  plaintiff  and  Mr.  Charles  Swinfen,  stated 
that  the  testator  bad  become  ^  quite  iucapable  of  manag- 
ing bis  affairs  or  taking  care  of  his  person."  The  first 
expression  applies  of  course  to  capacity  for  business.  As  to 
what  passed  on  the  examinations  by  the  medical  men  the 
evidence  is  contradictory.  As  to  the  notes  pf  instructions 
taken  by  Simpson,  the  dry  h^nm  were  clothed  with  flesh, 
by  his  evidence.  It  is  difficult  to  find  in  the  notes  the 
words,  ^'  I  wish  Mrs.  Swinfen  to  have  Swinfen/'  Indeed, 
he  says,  that  on  the  5th  he  did  not  think  he  could  take 
the  instructions  in  a  satisfactory  manner,  and  probably  you 
will  agree  with  him.  Then  as  to  the  evidence  on  the  6th, 
and  the  notes  then  taken,  it  does  not  appear  whose 
words  are  given,  **  Do  you  wish  her  to  stand  in  his  place  ?  " 
was  a  question  to  the  testator.  ''  I  don't  know,"  [The 
learned  Judge  commented  on  the  interrogative  form 
in  which  these  instructions  appeared  to  have  been  taken, 
and  on  the  unintelligible  nature  of  the  notes].  Simpson 
said,  that  though  incompetent  on  the  6th  he  was  competent 
on  the  6th  ;  but  it  may  be  said  on  the  other  side,  that 
if  incompetent  on  the  first  day,  he  was  most  likely  as 
incompetent  on  the  second.    He  says,  "  the  testator  was  on 
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zif»  :  ^:i;:x  ^«»  w^  A-mr  fti:  tiisr.'^-^^   xi    ^i*^  2^:- 

if*r  iir.«i-Li.iL     Hill   a:-=;r^£  u  Tri»«-ii*    flf^   itc       ^*   •'■ 

p-hj  naiii*   le  vis^  nn  raLT»25::2iZ.   imi  £■»*    ^sw  ^"^  •-- 
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I> .<:  i>e  uL.dersu:>d  the  cut^ire  ftr>d  eSect  of  the  dispostioo 
itftde  ID  the  mi:  ?  D:d  be  trier^Uod,  foe  icstftzic^  tie 
<2:*t;=<rtioQ  between  leaTin^  the  estftte  for  life  ftod  in  fee 
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simple?     If  he  understood   all   these   things,  give  your        1858. 


verdict  for  the  plaintiff  (a). 

Verdict  for  the  plaintiff  (&). 

(a)   Volition  was  not  here  men-  tion  for  the  jury.     And  the  Master 

Uoned,  although  alluded  to  at  the  of  the  Rolls,  also,  on  that  ground, 

outset.  See  Lord  Campheirs  charge  declined  to  disturb  the  verdict  by 

in  Handley  ▼.  Stacey.  directing  a  new  trial  of  the  issue, 

(6)  With    which    the    Learned  declaring  himself  satisfied  with  the 

Judge  did  not  deem  it  his  duty  to  result;     but    his    Honor    hardly 

certify  that  he  was  dissatisfied,  con-  alluded   to  the  question  of  undue 

ceiying  that  it  was  entirely  a  ques-  influence;  28  Law  J.,  Chan.  809. 


SWINFEN 

V. 
SWINFBN. 
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Newcastle,  coram  Willes,  J. 

BLACK  V.  ELLIOT.  1859. 

^^  Lent  Jtrizes. 

XHE  declaration  stated,  that  in  consideration  that  the  in  an  action 
plaintiff  would  buy  of  the  defendant  fifteen  packets  of  g^nstR^ 
sheep-dipping  composition,  to  be  used  for  dipping  sheep,  c***™."*  ^^ 
according  to  certain  printed  directions  of  the  defendant,  sheep  wash 
and  also  a  certain  quantity  of  soft  soap,  the  defendant  his  sheep,  the 
promised  the  plaintiff  that  the  composition  was  and  should  SJatltwas*"*^ 
be  reasonably  fit  and  proper  for  the  purpose  of  dipping  ^^^  accwding 
sheep  therein  and  therewith,  according  to  the  said  printed  ant's  direc- 

J.       ..  tions,  and  that 

d  irec tions.  the  sheep  died 

That  the   plaintiff  bought  the  same  respectively,  but  ^^\^^^f^ 
that  the  same  werenot  reasonably  fit  and  proper,  but  unfit  arsenic  con- 
and  improper  for  the  said  purpose,  and  by  reason  thereof  although  it 
the  plaintiff,  confiding  in  the  defendant's  promise,  having  ^ow*n'Siatthe 
dipped  860  of  his  sheep  in  the  composition,  according  to  f*^®."***^ 
the  said  directions,  the  sheep  became  poisoned,  and  died,      by  the  de- 
Pleas  :  denying  the  defendant's  promise  and  the  breach,  many'yeara, 

Manisttfj  Overend  and  Davison  for  the  plaintiff.  impunity, 

thejunr  were 
directed  that  they  might  find  for  the  plaintiff  upon  this  evidence ;  and  they  having  done 
BO,  their  verdict  was  sustained. 
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185f.  AiUrim  and  T.  Jmtg  for  the  defendaDt 

The  plaiDtiff,  a  Tanner,  bought  fifteen  packets  of  the  de- 
fendant's composition,  taking  the  following  directionSy  and 
telling  him  that  he  wanted  it  for  thirty-fiire  score  of 
sheep : — 

Superior  Bath  for  Sheep,  prepared  by  J.  Elliot,  Chemiat  and  DmggiaL 
Poor  npoo  each  packet  3  or  4  gaDoos  of  boilmg  water,  and  atir  veil  lor  the 
space  of  ten  miootes;  add  about  45  gaHons  of  cold  water,  and  dinolTe  in 
the  mixture  4Ibs.  toft  toap ;  the  preparation  will  then  be  completed,  and 
the  quantity  sufficient  to  dip  50  hogs.  The  solution  must  be  pat  into  a 
tub  or  other  vessel,  sufficiently  large  to  allow  the  sheep  (except  the  head) 
to  be  immersed  in  it,  without  running  over.  When  the  sheep  la  taken 
oat  it  must  be  placed  in  another  vessel,  and  the  liquid preuedjrom  the  wool, 
and  returned  again  into  the  dipping  vesaeL 

The  plaintiff  was  not  aware  of  the  nature  of  the  ingre- 
dients, and  gave  the  composition  and  soap  to  his  servants, 
who  used  it,  as  they  said,  in  the  usual  way,  and  according 
to  the  above  directions.     Fourteen  packets  were  used,  and 
860  sheep  dipped,  out  of  which  800  died.     [The  fourteen 
packets,  it  will  be  observed,  contained  enough,  according 
to  the  defendant's  calculation,  for  only  700  sheep ;  so  that 
the  solution  designed  for  700  was  used  for  860.]    After 
being  dipped,  the  sheep  were  at  once  turned  out  to  grass. 
The  dipping  was  on  the  Saturday,  16th  August,  and  many 
of  the  sheep  died  on  the  Tuesday  and  Wednesday,  with 
symptoms  of  poisoning  by  arsenic.    The  sheep  continued 
to  die  off  all  through  September.  Sheep  ro£  dipped,  though 
in  the  iavie  pmture,  did  na£  die.    There  was  positive  evi- 
dence that  forty-five  gallons  of  cold  water  was  put  into  the 
tub  with  each  packet,  after  mixing  its  contents  with  four 
gallons  of  fiQt  water,  and  four  pounds  of  soft  soap.    The 
powder  in  the  packet  not  used  was  analysedi  and  fouad 
to  contain  1  ^  lb.  of  arsenic  ;  and  scientific  witnesses  who 
had  seen  the  skins  of  the  sheep,  and  analysed  portions  of 
their   carcases,    stated   that  arsenic   might   be  absorbed 
through  the  skin,  and  that  in  their  belief  it  had  been  so 
absorbed  in  the  process  of  dipping,  and  that  arsenic  could 
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be  traced  in  the  coats  of  the  organs,  though  not  in  the  '  1859. 
contents  of  the  stomach.  About  seventy-five  sheep  had 
been  dipped  in  an  hour,  or  five  sheep  in  four  minutes. 
The  evidence  was,  that  five  or  six  grains  of  arsenic, 
absorbed  through  the  skin,  would  kill  a  sheep;  and  it 
will  be  seen  that  there  were  in  each  dipping-tub  for  fifty 
sheep,  1  i  lb.  of  arsenic* 

At/ierton,  for  the  defendant,  submitted  that  there  was 
no  case. 

WiLLKS,  J. — My  opinion  is,  that  the  manufacturer  war- 
rants that  the  mixture  is  reasonably  fit  for  use.  But,  if 
necessary,  I  should  amend  the  declaration  as  to  the  state- 
ment of  the  liability. 

Evidence  was  called  on  the  part  of  the  defendant  to 
show  that  the  mixture  was  the  same  as  he  had  sold  before, 
and  had  been  repeatedly  used  with  perfect  impunity;  and 
he  suggested  that  the  sheep  had  been  dipped  with  undue 
celerity;  and  that  the  solution  had  not  been  properly 
pressed  from  their  skins,  and  that  they  by  licking  each 
other  might  have  imbibed  it,  or  that  it  had  dropped  upon 
the  pasture. 

The  defendant  staled  that  he  had  sold  enough  of  those 
powders  to  dye  nearly  120,000  sheep,  and  that  he  had  never 
known  of  any  other  instance  of  injury  arising  from  their  use. 
It  was,  in  answer  to  this,  stated  by  the  scientific  witnesses 
on  the  other  side,  that  arsenic  was  a  ''  capricious"  poison, 
acting  differently  at  different  times,  although  under  appa- 
rently similar  circumstances  and  on  similar  subjects. 

[The  value  of  the  sheep  was  stated  at  21.  a  head.] 

WiLLEs,  J.,  presented  all  these  considerations  to  the 
jury,  leaving  the  case  to  them,  telling  them  that  the  de- 
fendant was  bound  to  supply  a  composition  which  was 
reasonably  fit  and  proper  for  the  purpose  for  which  it  was 
supplied,  but  that  it  was  for  the  plaintiff  to  make  out  to 
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1859. 
Black 

V. 

Elliot. 


their  saiisraetioD  that  it  was  not  so,  and  that  its  use^ 
according  to  bis  directions,  had  caused  the  death ^of  the 
sheep. 

Verdict  for  the  plaintiff,  damages  l,400/.(a). 


(a)  Aifierion  next  Term  moved 
(in  Exchequer)  for  a  new  trialy  ad- 
mining  that  he  could  not  ask  a 
nonsuit,  nor  the  damages.  He 
threw  out  that  as  the  compositiou 
was  sold  for  700  sheep,  the  jury 
could  not  find  damages  for  more, 
hut  at  it  did  not  appear  that  they 
had,  and  the  Court  were  strongly 
against  him  upon  that  point,  he 
did  not  press  it.  Neither  did  he 
quarrel  with  the  direction  given  to 
the  jury:  hut  he 'contended  that 
there  was  no  evidence  to  sustain 
their  verdict,  as    it  was   for  the 


plaintiff  to  make  out  that  the  use 
of  the  solution  necessarily  caused 
the  death;  and  it  was  consistent 
with  the  evidence  that  it  might 
have  been  owing  to  tlie  want  of  due 
care  in  its  use.  The  rule  was 
granted  on  that  ground,  and  argued 
in  Trinity  Term,  coram  Pollock, 
C.  E.,  Martin,  B.,  Bramwsll, 
B.,  and  Watson,  B.,  but  was  dis- 
charged, Uie  Court  considering  their 
judgment,  and  being  unammous  in 
it,  the  learned  Judge  certifying 
that  he  was  not  dissatisfied  with  the 
verdict. 


Lent  Jttizes, 

The  14  &  15 
Vict.c.l9,8.1J, 
giving  any  per« 
son  the  ri^ht  to 
apprehend 
persons  com- 
mitting: indict- 
able offences  in 
the  night  ap- 
plies to  persons 
night  poaching 
within  the 
meaning  of  the 
9  Geo.  4,  c.  69, 
8.  9,  although 
the  night  is  de- 
fined to  begin 
and  end  at 
different  times 
in  the  two  sta- 
tutes. 


REGINA  V.  SANDERSON  and  othbrs. 

X  HE  prisoners  were  indicted  for  wilful  murder. 
Monky  Q.C.,  SegaTy  Q.  C.  and  Kay^  for  the  prosecution. 

A.  Cross  derended  the  prisoner  Sanderson ;  Campbell 
Foster  the  prisoner  Parker;  and  Tindal  Atkinson  tlie 
prisoner  Holden. 

It  appeared  that  the  deceased  was  gamekeeper  to  the 
Rev.  Mr.  Whalley,  and  on  the  night  of  the  13th  of  De- 
cember he  was  out  with  a  number  of  assistants  watching 
game  on  the  manor  of  Whalley.  About  1 1  o'clock  the 
three  prisoners  and  several  other  men  (against  two  of  whom 
the  grand  jury  had  ignored  the  bill,  another  was  admitted 
approver^and  one  was  not  in  custody)  were  heard  in  a  field 
poaching.  They  were  armed  with  sticks,  had  two  dogs 
and  a  gun.     The  keepers  and  watchers  rushed   into  the 
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field,  and  a  violent  conflict  between  them  and  the  poachers 
immediately  ensued,  in  the  course  of  which  the  deceased 
was  knocked  down  and  beaten  about  the  head,  and  re- 
ceived injuries  of  whicli  he  shortly  after  died.  In  the 
course  of  the  case  it  appeared  that  the  field  in  question 
was  in  the  occupation  of  a  farmer,  and  that  part  of  the 
manor  belonged  to  a  brother  of  thfe  Rev.  Mr.  Whalley, 
who  was  allowed  by  him  to  sport  over  it.  The  game* 
keeper  and  his  assistants  were  in  the  service  of  the  Rev. 
Mr.  Whalley. 

At  the  close  of  the  case  for  the  prosecution,  no  evidence 
having  been  tendered  to  show  the  Rev.  Mr.  Whalley  to 
be  **  owner  '*  of  the  field  in  question  or  of  the  manor,  and 
it  having  been  proved  on  cross-examination  that  he  was 
not  the  "occupier*' (a),  so  as  to  give  his  servants  authority 
to  "seize  and  apprehend"  the  prisoners,  who  in  the  absence 
of  any  lawful  authority  to  apprehend  them,  would  be  jus- 
tified in  resisting  their  apprehension,  and  would  only  be 
responsible  for  excess  of  violence  in  so  doing.  The 
learned  counsel  for  the  prosecution,  apparently  resting  on 
the  authority  of  the  recent  stat.  14  &  16  Vict.  c.  19, 
the  11th  section  of  which  provides — "And  whereas  doubts 
have  been  entertained  as  to  the  authority  to  apprehend 
persons  found  committing  indictable  offences  in  the  night, 
for  remedy  thereof  be  it  enacted,  that  it  shall  be  lawfui 
for  any  person  whatsoever  to  apprehend  any  person  who 
shall  be  found  committing  any  indictable  offence  in  the 


(a)  9  Geo.  4,  c.  69,  8. 2,  "Where 
any  person  shall  be  found  upon  any 
land  committing  any  such  offence 
as  is  hereinbefore  mentioned,  it 
shall  be  lawful  for  the  owner  or 
occupier  of  such  land,  or  for  any 
person  having  a  right,  or  reputed 
right,  of  free  warren  or  free  chase 
thereon,  or  for  the  lord  of  the 
manor,  or  reputed  manor,  wherein 
such  land  may  be  situate^  and  also 


for  any  gamekeeper  or  servant  of 
any  of  the  persons  herein  men* 
tioned,  or  any  person  assisting  such 
gamekeeper  or  servant,  to  seize  and 
apprehend  such  offender  upon  such 
land,  or  in  case  of  pursuit  being 
made  in  any  other  place  to  which 
he  may  have  escaped  therefrom, 
and  to  deliver  him  as  soon  as  may 
be  into  the  custody  of  a  police 
officer,"  &c. 


1859. 
Reoina 

0. 
SANDEaSON 

and  Others. 
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1859.        night,  and  to  convey  him  or  deliver  him  to  some  constable 
Reoina       ^^  other  peace  officer  in  order  to  his  being  conveyed  as 
«•  soon  as  conveniently  may  be  before  a  justice  of  the  peace, 

and  Others,     to  be  dealt  with  according  to  law."     And  the  13tb  section, 
which  provides  that  ''  the  time  at  which  the   night  shall 
commence  and  conclude,  in  any  offence  against  the  provi- 
sions of  this  Act,  sh'^rll  be  the  same  as  in  cases  of  burglary.'* 
The  prisoners'  counsel,  supposing  the  counsel  for  the  pro- 
secution relied  on  the  1 1th  section  of  this  statute  of  Victoria, 
wished  to  take  his  Lordship's  opinion  whether  it  applied  to 
a  case  like  the  present,  and  gave  authority  to  apprehend 
the  prisoners,    so  as   to  make  their  resistance   unlawful, 
and  render  them  liable  for  all  consequences.      They  sub- 
mitted that  there  was  nothing  in  this  statute  of  Victoria 
which  indicated  that  its  provisions  were  intended  to  inter- 
fere with  the  Night  Poaching  Act,  9  Geo.  4,  c.   69.     The 
11th  section  seemed  intended  to  apply  to  numerous  cases 
where  the  authority  of  persons  to  arrest  offenders  in  the 
night-lime  was  the  subject  of  doubt ;  but  no  such  doubts 
arose  under  the  2nd  section  of  the  9  Geo.  4,  for  there  au 
express  authority  was  given  to  certain  persons  to  arrest, 
and  the  parties  so  authorized  were  as  clearly  defined  as 
language    could    express.      The  authority  to  apprehend 
night  poachers  could  not,  therefore,   be  such  a  case  of 
doubt  as  was  contemplated  by  this  statute.     Again,  by 
the  13th  section  of  the  14  k  15  Vict.  c.  19,  the  night  was 
enacted  to  be  the  same  as  in  cases  of  burglary,  which  was 
from  9  p.m.  to  6  a.m.      But  under  the  Night  Poaching 
Act  of  9  Geo.  4,  c.  69,  the  night  was  defined  by  section  12 
"to  commence  at  the  expiration  of  the  first  hour  after 
sunset,  and  to  conclude  at  the  beginning  of  the  last  hour 
before  sunrise."     Under  this  latter  statute,  night  in  winter 
time  would  begin  at  5  or  6  o'clock,  and  end  at  7  in  the 
morning,  so  that  it  must  frequently  happen  that  the  4th 
section  of  the  statute  of  14  k  15  Vict,  could   not  apply 
to  offences  committed  under  the  9  Geo.  4,  c.  69.     On 
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these  grounds  it  was  contended  that  the  statute  of  Victoria 
was  not  intended  to  apply  to  these  offences  at  all,  as  its 
application  must  be  variable  and  uncertain.  It  must  apply 
altogether  or  not  at  all. 

WiLLKS,  J.,  said  he  had  had  his  attention  directed  to 
this  section  of  the  statute,  and  had  considered  it  with 
reference  to  this  case.  As  to  the  first  part  of  the  argument 
any  one  who  consulted  Burn's  "Justice  of  the  Peace" 
on  the  subject  would  see  that  there  were  many  cases  re- 
ferred to  where  the  right  to  apprehend  persons  out  poaching 
was  deemed  questionable;  but  this  11th  section  of  the 
statute  of  Victoria  applied  to  all  persons  whatever  "  found 
committing  indictable  offences  in  the  night."  The  ordi- 
nary rule  of  construction  must  therefore  apply,  the  statute 
of  Victoria  being  passed  not  to  restrain  but  to  extend  an 
existing  power  of  apprehending  offenders  "  committing 
indictable  offences  in  the  night."  Then  was  this  an  in- 
dictable offence.  The  9  Geo.  4,  c.  69,  s.  9, enacted  "that 
if  any  persons  to  the  number  of  three  or  more  together, 
shall  by  night  unlawfully  enter  or  be  in  any  land,  whether 
open  or  inclosed,  for  the  purpose  of  taking  or  destroying 
game  or  rabbits,  any  of  such  persons  being  armed  with 
any  gun,  crossbow, fire-arms,  bludgeon,  or  any  other  offen* 
sive  weapon,  each  and  every  of  such  persons  shall  be  guilty 
of  a  misdemeanor,  and  be  liable  to  be  transported  for  four- 
teen years."  There  were  more  than  three  persons  together 
armed  in  the  field  in  question,  and  the  facts  proved  left  no 
doubt  that  they  were  there  for  the  purpose  of  taking  game. 
This  was,  therefore,  an  indictable  offence,  and  the  time 
proved  when  the  offence  was  committed  being  near  mid- 
night, lefl  no  doubt  as  to  the  application  of  the  statute  of 
Victoria.  He  thought  this  statute  extended  to  all  cases  of 
doubt. 

Verdict,  guilty  (a). 


1859. 


(fl)  See  Rfgina  v.  Wrtley,  ante,  p.  528. 
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Judges'  Chambers,  coram  Willes,  J. 

ROCHFORD  V.  DANIEL. 
A  cheque  held   ^CTION  upon  a  cheque  drawn  by  the  defendant  in 

within  the  Bills   -  _  t^«ii  i  ii  i-  t  ^^t_ 

of  Exchange      favour  01  one  rritcbardy  and  payable  to  his  order.     Ooeque 

^^^'  endorsed  to  the  plaintiff.     Action  brought  under  the  Bills 

of  Exchange  Act,  18  &  19  Vict.  c.  67.  Summons  calling 
upon  the  plaintiB'  to  show  cause  why  tl>e  writ  and  proceed- 
ings should  not  be  set  aside,  on  the  ground  that  the  action 
was  upon  a  cheque,  and  not  within  the  remedy  provided 
by  the  stat.  18  &  19  Vict.  c.  67. 

Tompson  Chitty  for  (he  plaintiff. 

H.  F.  Gibbons  for  the  defendant,  in  support  of  sum- 
mons, contended,  that  although  a  cheque  was,  generally 
speaking,  a  bill  of  exchange,  yet  the  legislature  had  at- 
tached another  meaning  to  the  word,  and  created  a  dis- 
tinction between  the  two,  which  did  not  previously  exist 
By  the  Bills  of  Exchange  Act,  the  speedy  remedy  was 
given  to  holders  of  bills  of  exchange  and  promissory  notes, 
and  upon  those  instruments  by  those  names  the  legislature 
had  required  an  ad  valorem  stamp  to  be  previously  affixed, 
without  which  they  would  not  be  valid  instruments,  while 
by  the  21  Vict.  c.  20,  the  legislature  had  designated  cheques 
as  "  drafts  or  orders  for  the  payment  of  money,"  and  made 
them  chargeable  with  the  stamp  duty  of  one  penny  only. 
If  the  cheque  in  question  were  a  bill  of  exchange,  it  should 
have  had  an  ad  valorem  stamp.  Having  only  a  penny 
stamp  affixed,  it  was  valid  only  as  a  draft  for  the  payment 
of  money,  and  therefore  not  within  the  meaning  of  the 
statute. 

Chitty  was  not  called  upon. 

Willes,  J. — The  distinction  was  merely  for  fiscal  pur- 
poses;   and  it  was  never  intended  that  the   holders   of 
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cheques  should  not  be  entitled  to  as  summary  a  remedy  1859. 

as  the  holders  of  bills  of  exchange,  eo  nomine,  and  promis-  «*^''^^'^ 

®    '                                                 ^  ROCHFORD 

sory  notes.  v. 

No  order.  Daniel. 


Coram  Martin^  B. 
ADAMS  V.  ASTON  and  others. 

p-p^  Trimiiy  Term. 

JLHIS  was  an  action  against  a  Joint    Stock    Banking  In  an  action 
Company,  by  a  customer,  for  money  had  and  received,  and  by"' customer* 
the  particulars  claimed  to  recover  "  6,293Z.  due  to  them  on  bau*n"e"he*** 
a  balance  of  their  banking  account  with  the  defendants'  question  being 
g^  ••      ri    /•  1       1-  1  **  ^  alleged 

Ooropany.       Before  pleadmg,  a  summons  was  taken  out  overcharges  by 

on  behalf  of  the  defendants,  for  further  and  better  par-  co*untJin"crest 
ticulars  of  the  plaintiff's  demand.  ^?^  commis- 

,  .  .  sion,  the 

The  application  was  made  upon  an  affidavit,  stating  that  plaintiffhaving 

.1  ..  1  1  .    i  Ai  i.       r  before  action 

the  action  was  brought  to  recover  the  amount  of  some  applied  for,  but 

alleged    overcharges    by    way  of  interest,  discount,   and  [*jj  **'j^°g°''.^"*"' 

commission  ;  and  that  the  defendants  were  ignorant  of  the  formation  than 
II         1  1  -  *    1  1111         was  afforded  by 

alleged  overcharges.     [A  long  correspondence  had  taken  his  pass-book, 

place  before  action,  in  which  the  plaintiff  had  asked  to  be  SeiiveJed"*^ 

allowed  to  inspect  the  books  relatinc:  to  his  account,  and  fi:en«™l  pa^i- 

■^  o  '  culars,  claim- 

had  been  allowed  to  do  so  only  as  regarded  the  last  half-  ing  the  whole 

year  up  to  June  (when  the  account  was  closed),  the  claim  gross  balance, 

extending  back  to  the  commencement  of  the  account  in  ^^^^chMnot 

1855].  entitled  to  any 

further  or 

Lloyd,  for  the  defendants,  in  support  of  the  summons,  better  parti- 
How  can  they  meet  the  action,  or  prepare  their  defence,  plaintiff  was 
unless  informed  what  the  alleged  overcharges  are?  entitled  to 

Finlason  for  the  plaintiff.     How  can   he   furnish   any  gross  charges 
better  information  than  he  possesses,  which  is  only  derived  anV***commii^ 
from  the  pass-book  made  out  by  the  defendants  ?  "<>""  (<>)•] 

Martin,  B.,  took  that  view  and  made 

No  order. 

(a)  See  the  next  report  of  the  same  case,  coram  Blackburn,  J. 


and  "commis- 
Bion.' 
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1859. 
^^^"^^^  Coram  Blackburn,  J, 

ADAMS  V.  ASTON  and  others. 

In  Che  same  X  HE  defendants  having  pleaded  the  general  issue  and  a 

made  that  the  set-ofF  (for  interest,  commission  and  discount),  except  as 

■ho3d"deliver  ^  ^  small  sum  paid  into  Court,  a  summons  was  taken  ofit 

particulars  of  on  behalf  of  the  plaintiff  for  leave  to  inspect  the  books 

gross  charges  .  ,   ,.  • 

for  "  interest"   relating  to  his  account,  or   to  deliver  interrogatories   to 

the  defendants,  as  to  the  rates  at  which  they  had  charged 

in  each  half-year  for  discount,  interest  and  commission, 

and  the  principle  on  which  such  charges  had  been  made, 

or  for  further  and  better  particulars  of  the  set-off. 

The  defendant  added  to  the  usual  formal  affidavit  an 
allegation,  that  when  he  inspected  the  books  for  the  last 
half-year,  he  found  that  the  entries  or  memoranda  therein 
disclosed  the  rates  in  ink  or  pencil  mark,  at  which,  during 
that  half-year,  such  charges  had  been  made.  The  plain- 
tiff also  stated  that  he  had  taken  for  granted  the  charges 
were  usual  and  reasonable,  but  had  now  reason  to  believe 
otherwise. 

The  affidavit  of  the  defendants  in  answer  stated,  that 
according  to  the  usual  course  of  business  the  pass-book 
had  been  delivered  and  returned  half-yearly;  and  that  the 
charges  for  discount  were  entered  as  separate  items,  with 
the  names  of  each  bill,  so  that  no  further  information 
could  be  given.  And  that  no  objection  had  been  made  to 
any  of  the  charges  until  the  present  year^  when  the  accounts 
were  closed. 

The  affidavit  of  the  plaintiff  in  reply  stated,  that  (as 
appeared  by  the  pass-book  produced)  there  were  at  the 
end  of  each  half-year,  gross  charges  for  "  interest"  and 
**  commission,"  and  that  his  accountant  could  not  get  at 
the  mode  in  which  these  charges  were  made.  He  further 
stated,  that  he  had  never  in  fact  examined  into  these 
charges. 

[The  affidavit  on  the  part  of  the  defendants  stated,  that 
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the  books  would  sometimes  disclose  on  the  same  pages  the 
accounts  of  other  persons  as  well  as  of  the  plaintiffs.] 

Finlason  for  the  plaintiff^  in  support  of  the  summons. 
The  inspection  has  been  conceded  as  to  the  last  half-year : 
and  as  to  the  objection  that  the  accounts  as  to  previous 
half-years  are  closed,  that  goes  rather  to  the  right  of 
action;  but  in  truth  it  is  unfounded;  for  even  an  account 
stated  may  be  re-opened  on  the  ground  of  error ;  Thomas  v. 
Hawkes(a)\  whereas  here,  it  plainly  appears  that  there 
has  been  no  statement  of  account.  The  right  to  inspection 
is  apparent,  because  the  defendants,  as  the  plaintiff's 
bankers,kept  the  accounts  for  him  as  well  as  for  themselves; 
and,  claiming  a  lien  on  his  money,  which  they  held  as  his 
agents  (&),  were  bound  to  know,  and  state  the  precise 
charges  they  made  of  the  rates  at  which  they  were  made, 
according  to  the  principle  of  Ashmolev.  Wainwrlght  (c)j 
and  that  ckss  of  cases.  No  doubt  the  plaintiff,  the  cus- 
tomer, is  bound  by  the  charges  which  were  reasonable 
and  usual  at  the  time  they  were  made  (cf),  and  so  are  the 
defendants,  the  bankers;  and  the  case  for  the  plaintiff  will 
be  that  they  exceeded  those  usual  rates,  but  that  cannot  be 
shown  until  the  plaintiff  knows  at  what  rates  the  defend- 
ants really  did  charge,  which  he  cannot  know  from  gross 
lumping  items.  The  application  is  within  the  principle  of 
the  latest  cases,  Collins  v.  Yates  [e) ;  Coleman  v.  Tru- 
man if). 

Lloyd,  for  the  defendants,  showed  cause  as  to  the  items 
for  discount ;  they  are  specific,  and  no  further  informa- 
tion can  be  given. 

[Blackburn,  J. — That  is  so,  no  doubt.  As  to  those 
charges  there  is  no  case.] 


1859. 


(a)  9  M.  &  W.  53. 

(6)  See  Brandao  v.  Barnett,  7 
Sc.  N.  S.  332,  and  Potts  v.  Clegg, 
16M.  &  W.  321. 

(r)  2  Q.  B.  Rep.  837. 


{d)  Pott  V.  Bevan,  1  Car.  &  K. 
335. 

(e)  27  L.  J.,  Exch.  150. 
(/)  28  L.  J.,  Exch.  5. 
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1859.  Then  as  to  the  gross  charges  at  the  end  of  each  half- 

^'^^^      year  for  "interest"  and  "commission  :"  in  the  first  place, 
o.  the  return  of  the  pass-book  without  objection  at  the  end 

and  Ocben.  ^^  ^^^^  half-year,  amounted  to  a  statement  of  accoant  and 
a  closing  of  the  accounts :  upon  the  faith  of  which  divi- 
dends have  been  declared,  and  the  rights  of  third  parties 
involved.  The  accounts  cannot  be  re-opened,  except  on  the 
ground  of  fraud  (which  is  not  impated),  or  of  real  mistake. 
But  this  is  not  put  as  a  case  of  mistake :  it  is  a  case  of 
alleged  overcharge. 

[Blackburn,  J. — ^That  would  come  within  the  principle. 
For  the  bankers  having  only  a  right  to  charge  the  usual 
rate  at  the  time  (and  what  is  usual  being  a  question  of 
fact).  Suppose  a  clerk  by  error  calculates  the  interest  a< 
a  wrong  rate,  and  then  the  customer  allows  it  to  pass, 
believing  it  to  be  the  right  rate — that  is  a  mistake  irbich 
IS  remediable  by  re-opening  the  account.] 

Surely  it  comes  rather  to  a  question  of  disputed  charge; 
and  the  customer  is  too  late  to  dispute  the  charge  after 
agreeing  to  it  and  settling  it  on  account,  which  is  the  same 
as  payment.  He  could  calculate  the  rate  from  the  amount 
stated. 

FinlasoTif  in  reply :  Even  if  that  were  so,  why  not  give 
the  information  in  a  plain  form  ?  How  can  it  possibly 
prejudice  the  defendants?  And  is  not  the  plaintiff  enti- 
tled to  know  from  bis  own  bankers  the  rates  of  charges  at 
which  they  claim  to  retain  his  money  ? 

Blackburn,  J. — As  to  the  gross  charges  for  interest 
and  commission,  the  information  must  be  given.  The  most 
convenient  form,  perhaps,  would  be  that  of  particulars  of 
such  charges. 

Ordered  accordingly. 
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1859. 
Coram  Hill,  J. 
MILLS  ».  THE  BRITISH  PROVIDENT  LIFE  AND 

FIRE  ASSURANCE  SOCIETY.  ^ .  ,    ^ 

Trwtty  Term. 

Jb  IRST  count  of  the  declaration  was  "that  in  considera-  A  resolution 

held  not  to  ra- 
tion that  the  plaintiiTy  at  the  request  of  the  defendants,  quire  a  stamp 

would  enter  into  the  employ  of  the  defendants  in  the  "ent."^^^' 
capacity  of  superintendent  of  agencies  and  clerk  for  one 
whole  year,  from  the  28th  October,  1867,  at  and  for  a 
certain  salary,  to  wit,  800/.,  payable  quarterly;  the  de- 
fendants promised  the  plaintiff  to  retain  and  employ  him, 
the  plaintiff,  in  the  capacity  aforesaid,  and  to  pay  him  350/. 
in  cash,  and  also  to  pay  to  the  plaintiff  the  salary  aforesaid. 
And  although  the  plaintiff  afterwards,  to  wit,  on  the  28th 
October,  in  the  year  aforesaid,  entered  into  the  set  service 
and  employ  of  the  defendants,  and  continued  therein  ibr 
the  set  space  of  one  year,  and  although  the  plaintiff  bath 
done  all  things,  and  all  events  have  happened  and  periods 
of  time  have  elapsed  to  entitle  the  plaintiff  to  receive  pay- 
ment of  the  set  sum  of  350/.,  yet  the  defendants  have  not 
paid  the  same. 

"  Common  count  for  work  and  services. 

"  Proof.  A  resolution  in  tfaeCompany*s  minute  book,  in 
the  words  following : 

"28th  October,  1857.— Resolved,  that  the  letter  of  Mr. 
Mills  be  submitted  to  the  Board,  dated  this  day  and  to  the 
following  effect,  be  approved  and  adopted. 

"  John  Sheridan,  British  Provident  Life  and  Fire  Assurance 
Society,  4,  Chatham-place,  Blackfriars,  London. 

"  Dear  Sir, — The  income  of  the  business  of  which  I  have 
handed  you  a  list  and  account,  I  am  prepared  to  render 
every  assistance  in  my  power  to  transfer  to  your  office, 
and  to  devote  my  time  to  the  same,  as  well  as  to  appoint 
the  agents  of  the  above  Company  on  your  behalf,  and 
generally  to  introduce  as  much  new  business  as  possible 
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upon   the  following   understanding: — 1.  A  salary   from 

year  to  year,  but  for  a  year  certain^  300/.  2.  The  sum  of 
350/.  cash. 

(Signed)  "  J,  Mills. 


Mills 

V, 

The  British 

Provident 
Life  AND  Fire        h  r^      '  j  i 

Assurance  Gamed  unanimously. 

Society. 


"  J.  GlMSON." 


Hawkins,  Q.  C,  and  Tompson  ChHty^  for  the  plaintiff; 
and  Edward  James^  Q.  C,  and  H.  F,  Gibbons,  for  the 
defendants. 

Objected  on  behalf  of  the  defendants.  First,  that  the 
resolution  required  a  stamp. 

Second,  that  there  was  a  variance  between  the  contract 
declared  on  and  the  proof. 

HiLLy  J. — As  to  the  want  of  a  stamp,  the  resolution  is 
not  an  agreement,  and  need  not  be  stamped.  As  to  the 
second  objection,  there  is  clearly  a  variance;  but  the 
plaintiff  may  recover  under  the  common  counts.  I  shall 
hold  it  to  be  a  contract  strictly  of  employment.  If  I 
give  leave  to  amend  there  will  be  the  difficulty  as  to  the 
pleas. 

There  were  other  points  in  the  case  which  were  reserved 
for  the  Court. 


Common  Pleas,  coram  Erie,  C.  J, 
HIBBS  (Clerk)  v.  WILKINSON. 

JuIBEL.     The  first  count  complained  generally  of  a  libel 
on  the  plaintiff.     The  second,  of  libelling  him  in  his  cha- 
racter as  clergyman. 
Plea :  not  guilty. 

Hawkins  and  C.  Pollock  for  the  plaintiff. 


Trinity  Term. 

The  plaintiff 
having,  in  the 
course  of  a 
public  contro- 
versy with  a 
third  party, 
published  as 
the  opinion  of 
the  defendant 
upon  that 

party  expressions  more  severe  than  the  defendant  had  employed,  and  the  defendant  havinff, 
m  commenting  thereupon  in  his  newspaper,  charged  the  plaintiff  with  a  "  malice  which 
overcame  his  sense  of  truth  and  honesty,'*  &c.,  the  jury  were  told  that  the  occasion  was 
privileged,  and  the  publication,  unless  malicious ;  and  that  if  the  strong  expressions  used 
were  under  the  circumstances  natural,  although  rash,  they  might  find  for  the  defendant. 
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Lush  and  Walkin  Williams  for  the  defendant.  1859. 

The  plaintiff  was  a  clergyman,  who  had  been  engaged        hibbs 
in  a  controversy  with  a  brother  clergyman,  named  Drum-        ^   ^  ' 
mond,  and   had  published  a  pamphlet,  entitled  "Truth    Wilkinson. 
Vindicated,"  concerning  that  controversy.    The  defendant 
was  publisher  of  the  National  Standard^  and  the  libel 
complained  of  was  contained  in  the  following  paragraphs 
which  had  appeared  therein,  in  a  review  of  that  pam- 
phlet : — 

"Mr.  Druminond  also  inclosed  us  a  printed  document,  which  has 
been  circulated  on  behalf  of  the  Rev.  Richard  Hibbs,  which  purports  to 
be  a  collection  of  *  Opinioiu  of' the  Frest*  upon  this  pamphlet,  and  which 
exonerates  us  from  having  had  any  part  in  getting  up  this  review  ;  for 
after  quoting,  or  rather  misquoting,  the  review  in  the  National  Standard, 
the  following  note  is  appended  to  it  in  parenthesis : — 

''[The  above  notice  of  'Truth  Vindicated'  was  written  by  a  much 
respected  Free  Church  clergyman,  and  submitted  by  him  to  two 
Edinburgh  newspapers,  but  rejected  for  reasons  best  known  to  their 
respective  editors.  Can  it  be  that  newspaper  editors,  unlike  this  their 
correspondent,  *  have  interests  to  serve  other  than  those  of  justice  and 
fair  play  ?'] 

"  Now,  as  we  love  'justice  and  fair  play,'  we  feel  bound  to  state  that 
the  concoctor  of  the  paragraph  purporting  to  be  extracted  from  the 
National  Standard  in  these  *  Opiniont  of  the  Preu,^  has  been  guilty  of 
adding  to  the  article,  which  is  declared  to  be  from  the  National  Standard, 
offensive  and  insulting  expressions,  which  we  never  did  and  never  should 
have  suffered  to  appear  in  that  paper,  and  of  suppressing  other  passages 
so  as  to  alter  the  sense.  For  instance,  in  line  26  of  the  review,  it  is 
stated  that  Mr.  Hibbs  has  been  dealt  with  in  a  way  '  which,  if  not  satis- 
factorily accounted  for,  must  indelibly  attach  to  Mr.  Drummond's  name 
the  odium  of  a  harsh  and  unrelenting  persecution.'  This  was  not  suffi- 
ciently personal  for  the  individual  who  made  the  extracts :  he  must  have 
something  more  spicy ;  and  with  a  malice  which  evidently  overcame  his 
sense  of  truth  and  honesty,  he  changes  the  passage  as  follows : — '  the 
odious  character  of  a  harsh,  unscrupulous,  dogged  and  unrelenting  per- 
secution.' Again,  at  line  48 : — <  Why  he  published  so  unfair  a  state- 
ment,' the  words,  'and  calumnious*  are  inserted  after  'unfair.'  There 
are  no  less  than  eleven  additions  or  omissions  in  the  reprint  of  the 
National  Standard  review.  How  many  there  may  be  in  the  other  extracta 
or  reviews  which  appear  upon  this  paper  we  cannot  pretend  to  say. 

"  We  conceive  it  our  duty  to  give  insertion  to  the  above,  in  justice  to 
Mr.  Drum  mond." 
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1859.  From  the  plaintifi^s  evidence,  it  appeared  that  be  had 

made  the  two  mistakes  above  pointed  out,  though  it  was 
unexplained  how  he  came  to  do  so. 

Eblb,  C.  J.  (to  the  jury). — This  is  an  action  which  is 
not  maintainable  without  malice;  which  means,  in  law^ 
any  wrong  motive.  Nothing  is  more  important  than  to 
draw  th€  line  duly  between  fair  discussion  for  the  promotion 
of  the  truth,  and  publications  for  the  aspersion  of  personal 
character.  The  case  of  a  servant  is  only  an  instance 
illustrating  the  legal  principle  upon  which  defamatory 
words  may  be  justified  by  the  occasion  (a).  This  is  a  kind 
of  case  which  is  more  rare,  but  is  reducible  to  the  same 
general  principle. 

Where  the  plaintiff  and  the  defendant  have  both  had 
recourse  to  the  press,  and  the  libel  has  been  published  in 
the  course  of  a  discussion  in  which  both  parties  have 
been  before  the  public,  and  in  which  the  plaintiff  ^5^ 
had  recourse  to  the  press,  and  made  the  matter  public, 
it  is,  in  such  a  case,  important  to  see  if  malice  is  made 
out  against  the  party  sued,  or  if  he  has  published 
only  what  he  believed  to  be  required  for  the  interests  of 
truth. 

If  you  are  of  opinion,  upon  the  whole  of  this  inquiry, 
that  the  defendant  wrote  what  he  did  for  the  purpose  of 
maintaining  the  truth,  sincerely  having  that  object  in 
view,  without  any  corrupt  motive,  and  that  the  language 
he  used,  even  although  it  may  be  exaggerated,  was 
prompted  by  the  desire  to  maintain  the  truth,  and  that 
the  exaggerated  language  was  provoked  by  similar  lan- 
guage on  the  other  side,  and  which  might  well  have 
accounted  for  the  use  of  strong  expressions,  then  you  are 
at  liberty  to  find  the  defendant  not  guilty.     This  doctrine 

(a^  Vide  Dickion  v.  Lord  Wil-      J,  ia  Eastwood  v.  Hobnes,  antf, 
son,  ante,  and  caeea  there  cited.      p.  347. 
See  alto  the  summing  up  of  Will  es, 
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was  laid  down  long  ago  by  Lord  Ellenborough^  inu  case  i859. 
reported  by  Lord  Campbell  (a),  in  these  terms  : — "  Liberty  "'-^^^rmj' 
of  criticism  must  be  allowed,  or  we  should  neither  have  (cierk) 
purity  of  taste  nor  of  morals.  Fair  discussion  is  essen-  w,i.,^^*j,goN. 
tially  necessary  to  the  truth  of  history  and  the  advance- 
ment of  science.  That  publication  I  shall  never  consider 
as  a  libel  which  has  for  its  object,  not  to  injure  the  reputa- 
tion of  any  one,  but  to  correct  misrepresentations  of  fact, 
to  refute  sophistical  reasoning,  to  expose  a  vicious  taste 
in  literature,  or  to  censure  what  is  hostile  to  morality.'' 
The  plaintiff  here  has  appealed  to  the  public  as  against 
his  brother  clergyman,  and  has  published,  as  the  opinion 
of  the  defendant's  paper,  expressions  more  disparaging 
than  those  which  bad  really  been  used  by  the  editor. 
Now  are  the  expressions  used  by  the  defendant  in  com- 
menting upon  that  so  intemperate  as  to  satisfy  you  that  he 
was  actuated  by  any  improper  motive  ?  or  are  they  such  ex- 
pressions as,,  under  the  circumstances,  were  not  too  strong? 
Was  there  not  ground  for  the  defendant  saying,  '*  How 
is  it  possible  that  this  can  be  a  mere  mistake  T'  Was 
not  that  a  natural,  although  a  rash  conclusion  ?  Was  it 
not  a  natural  desire  to  '^  correct  a  misrepresentation  of 
fact?"  or  was  it  the  malicious  and  improper  motive  of 
injuring  the  plaintiff?  In  the  latter  view  find  for  the 
plaintiff,  in  the  other  view  for  the  defendant. 

Verdict  for  the  defendant. 

(fl)  Tuburt  V.  Tipper,  1  Campb.  N.  S.  350. 
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Coram  Byles,  J. 
FROUDE  V.  HOBBS. 

Trinity  Term,    qp 

A  document  XHIS  was  an  actioQ  brought  to  recover  damage:) 
being  called  for  against  the  defendant  for  not  having  supplied  a  quantity 
produce,  and     of  bricks  according  to   the  terms  of  a  supposed   agree- 

such  a  docu- 
ment being        ment. 

jTbeitTg  alleged       ^"  ^^^  course  of  the  examination  in  chief  of  the  plaintiflT, 

that  it  was  not    Ribton^  who  appeared  for  him,  put  the  following  ques- 

in  question,       tion  : — "  When  you  and  the  defendant  were  making  the 

that^he^must^    bargain  for  these  bricks,  was  any  writing  drawn   up?*' 

decide  whether  Answer :  "  The  defendant  wrote  the  terms  of  the  agree- 

it  was  so  be-  ^  ^ 

fore  he  would  mcnt  in  a  book,  read  what  he  had  written,  and  I  signed 
admissibility  of  it."  Ribtoni  ''We  Call  for  that  book,  notice  to  produce 
dence?"^  ®^*"  having  been  given."  Parry ^  Serj.,  for  the  defendant,  pro- 
duced a  book,  which  the  defendant  said  was  the  only  book 
he  had,  in  which  a  note  was  made  at  the  time  when  the 
contract  was  entered  into.  Ribton,  to  plaintiff:  "  Is  that 
the  book?"  Plaintiff:  "No;  it  was  a  totally  different 
book."  Parry :  "  It  is  the  only  book  we  have."  Ribton : 
"  Then  I  propose  to  give  secondary  evidence  of  the  real 
agreement." 

Byles,  J. — How  can  you  give  secondary  evidence  of 
the  supposed  contents  of  a  document  which  the  defendant 
says  never  existed  ? 

Ribton. — We  say  it  existed;  and  we  prove  that  an 
entry  was  made  in  a  book  which,  though  in  the  defendant's 
possession,  he  refuses  to  produce  pursuant  to  our  notice* 

Parry. — We  cannot  produce  what  we  never  had,  and 
what,  in  fact,  never  existed. 

Byles,  J. — You  say  it  never  existed,  and  Mr.  Ribton 
says  it  did.     Now  it  seems  to  me,  that  before  I  can  admit 
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secondary  evidence  of  a  document,  I  must  be  satisfied 
that  that  document  was  in  existence.  This  is  a  question 
for  me,  but  I  should  like  to  take  the  opinion  of  the  jury. 

Ribton. — I  consent  to  that  course  (a). 

Bylbs,  J. — It  is  the  best  course,  and,  with  consent,  I 
will  take  it  (&). 

Evidence  was  then  given  on  this  collateral  issue,  whether 
or  not  the  book  produced  by  the  defendant  was  the  book 
in  which  the  entry  of  the  memorandum  of  agreement 
alluded  to  by  the  plaintiff  was  made.  Witnesses  were 
called  on  either  side,  and  the  jury  found  that  no  other 
book  than  that  produced  was  used  at  the  time  of  the 
making  of  the  bargain. 

The  plaintiff  then  elected  to  be  nonsuited  (c). 

(a)  That  is,  to  taking  the  opinion  (e)  See  BoyU  r.   Wittman^  24 

of  the  jury  the  better  to  guide  the  L.  J.,  Exch.  284,  and  Cooper  v. 

Judge.  DawioUf  anie,  p.  551. 

(6)  Vide  tupra,  n.  (a). 


1859. 


Coram  Erie,  C.  J. 
FERGUSON  AND  OTHERS  V.  BORRETT. 

m  TrhUtjf  Term. 

X  HIS  was  an  issue  directed  out  of  the  Court  of  Chancery  Fits  of  mania 

by  order  of  the  Master  of  the  Rolls.     The  writ  was  issued  extending  for 

•^  ...  twenty  yean 

in  December,  1858,  and  the  issue  delivered  in  January,  anterior  to.  and 

1869,  stated  that  one  George  Watts  executed  a  certain  in-  year  in  which 

denture  dated    10th  December,   1834,  and  certain  other  c^uterbya 

indentures   (dated  at  various  subsequent  times  down  to  ™»n  found 

some  years 
May,  1837),  and  that  the  plaintiffs  affirmed,  and  the  de-  afterwards  by 

fendant  denied,  that  the  said  George  Watts  was  of  sound  hmaiico^to    * 

have  been  all 
along  iasavey  Held  not  an  answer  to  a  primd  faeie  case  on  aa  issue  as  to  his  sanity  at  the 
time  qf  executing  the  deeds, 

VOL.  I.  T  T  P.F, 
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1859. 


mind,  memory  and  onderstaoding  at  the  said  several  and 
respective  times  when  he  executed  the  said  deeds ;  and  that 
the  Master  of  the  Rolls  was  desirous  of  ascertaining  the 
truth  by  the  verdict  of  a  jury^  and  the  parties  prayed  that 
the  same  might  be  inquired  of  by  the  country,  &c. 

JS.  James,  Lush,  and  H.  James  for  the  plaint!  fis. 

Bovill,  HuddlestoUf  and  J.  Brown  for  the  defendant. 

Watts  had  been  found  a  lunatic  from  1822,  on  a  com- 
mission de  lunatico,  issued  by  his  wife  in  1840,  and  the 
defendant  was  committee  of  the  estate. 

The  plaintiffs  called  the  attornies  who  acted  for  Watts 
in  1833-7,  and  who  acted  for  him  in  the  matter  of  the 
deeds  in  question,  which  were  deeds  of  mortgage.  The 
witnesses  knew  that  Watts  was  subject  to  fits,  during  which 
he  acted  wildly,  and  that  he  was  consulting  medical  men, 
but  saw  nothing  to  lead  them  to  think  that  he  was  unsound, 
and  thought  him  shrewd  in  money  matters.  One  of  the 
witnesses,  about  the  same  time  as  the  first  deed,  drew 
Watts'  will  by  his  instructions.  The  attesting  witnesses  to 
the  deeds  were  also  called,  and  parties  who  bad  dealings 
with  him  in  the  years  in  which  they  were  executed. 

For  the  defendant  medical  and  other  witnesses  could 
prove  that,  from  1 820  to  1 834, Watts  had  been  subject  to  fits, 
in  which  he  acted  as  if  insane,  and  even  mutilated  or  injured 
himself;  that  in  1821  he  chopped  off  his  finger,  and  that  in 
later  years  he  was  put  under  restraint;  that  in  1831  he  bit 
off  another  finger,  and  that  in  1833  he  pulled  out  an  eye. 
When  these  fits  were  upon  him  his  words  indicated  that 
he  was  under  insane  delusions,  and  the  witnesses  spoke  to 
disease  of  the  brain  which  they  believed  permanent. 
They,  however,  did  not  deny  that  he  had  lucid  intervals, 
nor  did  they  bring  down  their  evidence  to  the  year  1834, 
and  later  years,  and  they  had  stated  before  the  commission 
and  now  admitted,  that  in  1834  Watts  had  recovered. 
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Bed  per  Erlb,  C.  J. — If  the  case  cannot  be  carried 
further^  I  must  tell  the  jury^  as  clear  law,  that  whatever 
luay  have  been  the  insanity  of  Watts  during  the  period 
spoken  to,  yet  if  at  the  time  when  these  deeds  were  exe- 
cuted he  knew  their  nature,  and  was  able  to  exercise  a 
will  about  them,  the  jury  are  bound  to  find  for  the  plaintiffs. 
The  evidence  for  the  defendant,  so  far  as  it  goes,  is  quite 
consistent  with  the  plaintiffs'  case. 

The  jury  were  clearly  of  this  opinion,  and  therefore 

Verdict  for  the  plaintiffs. 


1859. 

Ferguson 
and  Others 

V. 
BO&RBTT. 


Coram  Hill,  J. 

LAVANCHY  v.  LEVERSON. 

JLHE  declaration  contained  two  counts.  The  first  stated 
that  the  plaintiff  had  retained  the  defendant,  as  his  attorney, 
to  obtain  his  discharge  from  prison,  in  an  action  in  which 
he  had  been  arrested,  if  he  should  become  supersedable, 
that  he  did  become  supersedable,  and  that  the  defendant 
neglected  to  obtain  his  discharge. 

The  second  count  charged  the  defendant  with  negli- 
gence in  not  duly  putting  in  bail  in  the  said  action,  and 
not  preparing  certain  deeds  for  the  security  of  one  of  the 
bail. 

The  defendant  pleaded,  among  other  things,  that  the 
plaintiff  did  not  become  supersedable.  At  the  close  of  the 
plaintiff's  case,  the  learned  Judge  said  that  there  was  a 
strong  case  made  out  upon  the  supersedeas,  but  none  upon 
the  other  points. 

The  facts  were  these.  The  plaintiff  had  been  arrested 
on  the  16th  March,  1858,  at  the  suit  of  one  Kavanagh, 
and  continued  in  prison  until  the  5th  of  June  following. 
The  issue  was  joined  in  Kavanagh's  action  on  the  25th  of 
March,  but  no  notice  of  trial  was  given  until  the  3rd  of 

T  T  2 


Trinity  Terwu 

The  pendency 
of  a  negotiation 
held  to  excuse 
an  attorney 
from  what 
would  other- 
wise have  been 
neglect  of  duty. 
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1859.        Jane,  for  the  Sittingg  after  Trinity  Term,  1858.     T6e  de- 
fendant had  taken  no  steps  to  obtain  the  discharge  of  the 
plaintiff  by  supersedeas,  hot  on   the  2nd  of  June  the  de- 
fendant had  written  a  letter  to  the  plairitifT,  inforcning  bim 
that  he  would  be  entitled  to  his  discharge,  by  sopersedeas, 
in  about  a  month.     The  plaintiff  then  employed  another 
attorney,  who  applied  for  and  obtained  a  supersedeas  on 
the  5th  of  June,  1858.    This  action  was  brought  for  the 
damage  sustained  by  the  plaintiff  remaining  in  prison  from 
the  Ist  of  May,    when  by  the  operations  of  the    General 
Rule,  Hilary  Term,  1853,  No.  124,  it  was  contended  that 
he  became  supersedable,  till  the  5th  of  June,  when  be 
obtained  his  discharge. 

It  was  contended  on  the  part  of  the  defendant  that  he 
had  been  guilty  of  no  negligence,  inasmuch  as  negotiations 
for  settling  Kavanagh's  action  had  been  going  on  up  to 
within  ten  days  of  the  plaintiff's  dischai^ge,  which  would 
prerent  his  becoming  supersedable. 

Hill,  J.,  told  the  jury  that  although  the  retainer  was 
general,  it  included  the  duty  of  obtaining  the  discharge  of 
the  plaintiff  if  he  became  supersedable,  and  that  an  attorney 
was  properly  expected  to  bring  an  ordinary  degree  of  care 
and  learning  to  the  exercise  of  his  profession,  but  that  if  they 
thought  there  had  been  a  negotiation  going  on  up  to  ten 
days  of  the  discharge  of  the  plaintiff  in  Kavanagh"s  action, 
the  plaintiff  was  not  supersedable,  and  the  defendant  would 
be  guilty  of  no  negligence  in  not  applying  for  a  super- 
sedeas. 

The  jury  found  a  verdict  for  the  defendant  (a)« 

Montague  Chambers,  Q.C.,and  Stammers  for  the  plaintiff* 

Piffott,  Serjt*,  Brewer,  and  Simon  for  the  defendant. 

(Attornies,  Hope  and  Lawley,) 


(a)  See  Shilcock  v.  Papman,  7      Wife.  435;  Pitt  v.  Yalden,4  Burr. 
C.  P.  289;   Walter  v.  Stewart,  8      2060. 
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1859. 

Coram  Crowder^  J, 
PENNELL  AND  OTHERS  (Assignees)  v.  FOX.  ^^^^  ^^^ 

Action  by  assignees  of  a  bankrupt  for  the  balance  of  The  defendant 

J  ^  »  having  bought 

the  amount  of  a  valuation  at  which  the  defendant  had  hay  of  a  fanocr, 
agreed  to  take  the  bankrupt's  farm-stock.    The  first  count  ^^g  farm,  it  not 
set  out  an  agreement  to  take  the  stock,  hay,  &c.,  at  a  ^^^vf,  wd  the" 
valuation.    Averment,  that  the  same  was  valued,  &c.  bankruptcy 

.ii  J  occurring  be- 

Plea  (as  to  loOi.)  for  a  defence  on  equitable  grounds: —  fore  it  was  fit  to 
that  the  said  sum  is  the  amount  at  which  the  hay  was  ^ed*wit**" 
valued,  but  that  it  was  included  in  the  valuation  by  error  ^«  assignees 

',  .     ./r    to  take /Aeirwi- 

and  mistake,  belonging  to  the  defendant :  the  plaintiSs  tere»t  in  the 
having  no  interest  in  it,  and  the  valuer  no  authority  to  alTvaiuation. 
value  it.   l8Bue(a).  Ijitou'/hr* 

The  defendant  was  a  corn  merchant,  and  on  the  28th  knowledge,  in- 

•      1  !••  eluded  in  the 

June  bought  the  hay  of  the  bankrupt,  it  then  being  m  a  valuation,  and 
"  sweating  "  state,  unfit  for  removal.    On  the  6th  August  iS/asJ^^^ew^^ 
the  defendant  had  notice  of  the  adjudication,  and  gave  for  the  amount, 

•'  '  ^  Held  \\ivX\iyf9» 

notice  of  bis  ownership  to  the  assignees.    But  the  landlord  not  a  case  of 
then  interposed,  and  prevented  the  hay  from  being  re-  gMp,  and  That'" 
moved.     Then  the  agreement  was  made  by  which  the  {[i^vliiuatlon 
defendant  was  to  take  all  the  plaintiffs*  interest  in  the  by  error,  they 
farm,  stock,  &c.    The  hay  was  valued  without  his  consent,  tided  to  re- 
and  the  amount  at  which  it  was  valued  was  the  sum  now  ^^''^' 
in  dispute. 

The  Commissioner  in  Bankruptcy  had  made  an  order  for 
the  sale  of  the  hay,  at  the  instance  of  the  assignees. 

The  evidence  was,  that  the  hay  was  not  fit  to  remove  in 
August,  and  could  not  be  until  November. 

Crowdbr,  J.  (to  the  jury). — Real  question,  whether  hay 
in  valuation  by  error  and  mistake  :  and  that  involves 
several  considerations. 

(a)  There  was  a  plea  of  pay-  denial  that  the  sum  pleaded  to  was 
ment.  Query^  whether  the  special  stock,  &c.  in  which  the  plaintifl& 
plea  was  not  good  at  law,  as  a      had  any  '*  interest." 
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1859.  First.    Was  it  the  defendant's  hay  ?  Was  there  a  real 

^^^^'^"^      sale  to  him  ? 

and  Others         Secondly.     Was  the  hay  on  the  farm  with  defendant's 
Fox.         consent,  &c.  ?    Mo  doubt  he  had  claimed  it  at  the  earliest 
moment  upon  the  bankruptcy  ?  (a). 

Thirdly.     Was  there  mistake  in  the  valuation  ? 

As  to  second  question — look  at  the  nature  of  the  pro* 
perty. 

If  in  the  ordinary  course  it  could  be  removed,  and  it  is 
^fif  you  might  infer  the  consent:  but  was  it  so  here? 
Was  it  left  voluntarily  ?  Not  so,  if  it  could  not  be  re- 
moved without  being  spoilt:  and  upon  the  evidence  this 
seems  to  have  been  so.  It  seems  to  me,  that  it  was  not 
left  willingly.  The  reasonable  time  to  remove  must  de- 
pend on  the  nature  of  the  article,  and  could  hardly  be 
until  it  was  Jit  to  be  removed.  Then  as  to  reputed 
ownership  ;  it  is  a  question  of  fact ;  the  custom  is  material ; 
no  act  of  ownership  by  CoUings  is  shown. 

As  to  the  third  question,  the  valuation : — undoubtedly 
defendant's  attorney  acted  as  though  he  did  not  mean 
to  be  bound  by  the  Commissioner's  decision.  But  that 
decision  was  not  on  the  order  and  disposition.  It  was 
between  the  landlord  and  assignees.  The  order  to  sell  was 
formal :  so  that,  as  regards  the  Commissioner's  decision, 
defendant  had  nothing  to  do  with  it  (6). 

(a)  Graham  v.  Furber,  23  L.  J.,  (b)  Rule  granted  on  one  point. 

C.  P.  10. 


Westminster,  coram  Polloch,  C.  B. 

TrHUtyTem.  SMITH  t,.  SYMONDS. 
In  an  action  ^CTION  against  executors  for  breach  of  an  agreement 
executor,  the  by  testator  to  grant  the  plaintiff  a  lease.    The  agreement 
aflowcd  to°°'  was  denied.     It  appeared  that  during  the  testator's  life- 
be  asked  time  the  plaintiff  was  in  possession  of  the  premises. 

had  given  the 

plaintiff  notice  to  quit  by  the  direction  of  the  testator,  but  was  allowed  to  be  asked  whether 

Se  had  toU  th$  plaint^  so. 
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Pigott,  Serjt.,  for  the  defendant,  proposed  to  ask  one        1859 
of  them  whether  he  received  directions  from  the  testator  to 
give  the  plaintiff  notice  to  quit. 

Shee,  Serjt,  objected. 

Pigott,  Serjt.  It  is  a  direction  accompanying  an  act 
done. 

Pollock,  C.  B.  (after  consulting  some  of  the  other 
Judges),  disallowed  the  question.  But  allowed  the  de- 
fendant to  be  asked  whether  he  had  told  the  plaintiff  he 
gave  him  notice  by  the  direction  of  the  testator. 

Verdict  for  defendant. 


Guildhall,  coram  Pollock,  C.  B. 

SWINFEN  V.  LORD  CHELMSFORD. 

JLHE  declaration  set  forth  the  bill  in  Chancery  between  In  an  action 
the  plaintiff  and  Frederick  Swinfen,  the  heir-at-law,  and  rioter  for 
the  issue  directed  to  be  tried  as  to  the  validity  of  the  will  p^jyff^';^ 
of  Mr.  Swinfen,  she  assuming  its  validity.     And  then  it  icntiy  and 

,  without  autho* 

averred  that  the  defendant  was  retained  and  employed  (a)  rity,  and 

by  the  plaintiff  to  act  as  her  leading  Counsel  on  the  trial  ^hu'clien^^ 

of  the  said  issue.     And  as  such  Counsel  to  maintain  and  ^«^^^  ^^.^ 

compromiBe  on 

support  the  affirmative  of  the  issue,  and  to  state,  manage  behalf  of  the 
and  conduct  the  case  of  the  plaintiff  before  the  Court  and  former  pro- 
jury   upon  the  trial  there,  and  to  produce,  exhibit  and  i^J"^^*? 
examine  before  the  Court  and  jury  certain  witnesses,  and  Chancery  as  to 

evidence  prepared  and  collected  by  and  on  behalf  of  the  estate),  held, 

that  if  the  de- 

(a)  This  is  in  the  legal  sense  of      fee,  and  that  it  is  a  mere  prnent  ^*"f?^'o^**^(i 

a  contract;  but  could  this  be,  con-      or  honorarium  ^   It  is  not  said  for  g„^  ^  ^\^^  \^^^ 

sistently  with  the   cases  showing      rtward,    probably  for  the  reason  of  his  judgment 

that  a  barrister  cannot  sue  for  his      here  suggested ;  3  Q.  B.  928.  o7h\s  d^ent  ^he 

was  not  liable 
to  an  action.  Held,  also,  that  the  fact  that  the  plaintiff  had  succeeded  at  a  subsequent  trial 
of  the  issue  (the  compromise  having  been  set  aside)  was  immaterial ;  as  also  the  fact,  (if  it 
were  so,)  that  the  plaintiff* s  counsel  at  the  second  trial  had  the  same  materials  as  at  the  first, 
it  appearing  that  witnesses  for  the  plaintiff,  the  effect  of  whose  cross-examination  had  been 
feared,  and  whom  the  now  defendant  had  been  instructed  to  call,  were  not  called  at  the  second 
trial. 


^.v;  -Ti.  :!•   iT  Z1S 


Vw 


•  S'^  V^ni:-t.-.r,    .".r*-i    iiv'.":f.'-L  ?*j  .a  --Lu-ncr  iixn.  sbc    .7- 

V-*^    t  ;<  .     ^y    -Vi    fci-i-     >-rl«»_     yitTTLZHr  IZ.    lift      !IXE»*~Bl'llIliK^ 

a//2  a>  £^  *jvt  i-'j^  «.,-t":-  c^  is  ri:j  ic  tie  ^'a-Vir."^ 

ai/r%f«2^  fli^'^i  cfjU'Sr^itd  ttztkizi  teres  of  coc-p-rosiae  ia 
tiiat  b^t^'^J,  nfifecr;  were  tbe:^  drawn  op  go  a  eeriain  paper 
ar,d  i#^r>ed  by  lr*«  defer.datt  p'^rportBg  t5  act  <m  bebalf 
of  tlie  pl^if/v.f!  ar«d  the  theii  attorney  gave  on  behalf  of  the 
idfd  ¥rtCtr.r,k  Hay  ^'*infen,  and  mhich  said  tcnDS  were  id 
Uie  frord<»  following: — "  Swinfm  w.  Stcimfem:  tenns  of 
iUju>\}fOiuu4t'f  juror  to  be  withdrawn,  estate  (meaning  tbe 
estate  deviled  by  the  said  will;  U>  be  conveyed  by  the 
plaintiff  to  the  defendant  (Frederick  Hay  Swinfen),  in  See, 
ffte  of  incumbrance  (if  any)  cresLted  since  tbe  death  of 
Bamoel  Swinfen,  such  conveyance  to  date  from  Michael- 
mas, 1855,  defendant  to  secure  tbe  plaintiff  an  annuity  for 

(a)  Vide  iupra.    He  mnply  so-  obligation  fintber  thao  to  aet  mth 

tepttd  bis  brief.     It  would  be  s  tbe  tame  care  and  seal  aa  be  Would 

matter  of  Uw  whether  he  accepted  m  bis  oum  case, 

any  employment  or  contracted  any  (c)  Vide  supra. 

oblif^tttion  in  the  legal  eenee  of  tbe  (d)  That  it  leg^  doty,  if  any, 

term.  arifing  from  tbe  premiaet ;  Brown 

(L)  They  would  not  carry  the  v.  Maiielt,  5  C.  B.  12. 
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her  life  on  the  estate  of  1,000^  a  year,  iDcIusive  of  the  i^^^* 
300/,  a  year  already  secured  to  her  on  estate,  also  to  date  swinpbn 
from  Michaelmesy  1856,  if  any  charge  was  existing  on  the  ^' 
estate  prior  to  the  death  of  Samuel  Swinfen,  the  interest  Chelmsford* 
to  be  borne  in  equal  moieties,  plaintiff's  costs  as  between 
attorney  and  client,  not  exceeding  1,250/.,  to  be  paid  by 
defendant :  power  to  either  party  to  make  this  agreement 
a  rule  of  Court.  In  the  event  of  any  question  arising  on 
the  above  terms,  the  same  to  be  referred  to  Sir  Frederic 
Thesiger  and  the  Attorney^General,  the  house  and  grounds 
to  be  occupied  by  plaintiff  without  payment  of  rent  till 
Michaelmas  next/'  And  the  defendant  afterwards,  under 
and  by  colour  of  the  said  terms  of  compromise,  wrongfuUy 
and  fraudulently f  and  mthout  the  authority  and  against 
the  will  of  the  plaintiff  and  contrary  to  his  instructions  in 
that  behalf»  and  purporting  to  act  on  behalf  of  the  plaintiff, 
consented  to  a  juror  being  withdrawn  in  the  said  cause, 
and  a  juror  was  withdrawn  accordingly;  and  the  defendant 
failed  and  neglected  to  perform  his  duty  to  the  plaintiff  aa 
leading  Counsel,  pursuant  to  his  instructions  as  aforesaid, 
and  by  reason  of  the  premises  the  said  trial  was  not  pro- 
ceeded with,  and  certain  evidence  which  the  plaintiff  had 
prepared  to  submit  to  the  Court  and  jury,  and  which  the 
defendant  bad  been  duly  instructed  as  her  Counsel  to 
submit  to  the  jury  in  support  of  the  affirmative  of  the  said 
issue  was  not  submitted  to  the  jury,  and  no  verdict  was 
given  by  the  said  jury  on  the  said  issue;  and  the  plaintiff 
was,  by  reason  of  the  wrongful  act  of  the  defendant,  de* 
prived  of  the  opportunity  of  trying  the  said  issue  at  the 
said  Assizes,  and  then  obtaining  the  verdict  of  a  jury 
thereupon,  in  pursuance  of  the  said  writ  and  direction  of 
the  Master  of  the  Rolls.  The  second  count  stated  that, 
whereas  the  defendant,  being  such  barrister,  and  retained 
and  employed  and  instructed  by  the  plaintiff  as  in  the  first 
count  mentioned,  accepted  the  said  retainer,  and  entered 
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1859.        upon  the  said  employment  as  therein  mentioned,  and  Sir 
^J^^      C.  Cresswell,  &c.,  presided  at  the  trial  of  the  said  issae, 
V.  and  after  the  commencement  and  daring  the  progress  of 

Chblmsfo&d.  the  said  trial,  the  said  Sir  Cresswell  Cresswell  prwaiefy, 
clandestinely f  and  UlegaUy^  and  without  the  knowledge  of 
the  plaintiff,  communicated  with  the  defendant  so  being  and 
as  the  Counsel  for  the  plaintiff,  and  gave  him  to  under- 
stand that  he.  Sir  Cresswell  Cresswell,  had  formed   an 
unfavourable  opinion  of  the  plaintiff's  case,  and  that  she 
would  probably  lose  the  verdict,  for  the  purpose  of  inti- 
midating the  defendant,  and  inducing  him  to  compromise 
the  said  cause,  and  the  claim  and  right  of  the  plaintiff 
under  the  said  will  and  to  the  said  estate,  and  of  bringing 
the  said  trial  to  an  end,  and  thereupon  the  defendant, 
without  the  knowledge  of  the  plaintiff,  entered  into  a 
negotiation  with  the  Counsel  of  the  said  Frederick  Hay 
Swinfen  to  put  an  end  to  the  trial  and  to  compromise  the 
said  right  and  claim  of  the  plaintiff,  and  advised  the  plain- 
tiff to  compromise  the  said  right  and  claim,  which  the 
plaintiff  refused  to  do,  and  required  the  defendant  to  pro- 
ceed with  the  said  trial  as  her  Counsel,  and  according  to 
his  said  instructions.    Yet  the  defendant,  well  knowing  that 
he  had  no  authority  from  the  plaintiff  to  enter  into  the  terms 
of  compromise  hereinafter  mentioned,  nor  any  other  terms 
of  compromise,  and  that  it  was  his  duty  to  proceed  with 
the  said  trial  as  Counsel  of  the  plaintiff,  and  being  unduly 
and  improperly  influenced  by  the  communication  from  the 
said  Judge,  and  in  collusion  with  him,  wrongfully  and 
fraudulently,  and  without  the  authority  and  against  the 
will  of  the  plain^ff,  and  in  defiance  of  her  instructions, 
became  a  party  to  the  said  illegal  and  improper  purpose  of 
the  Judge  to  put  an  end  to  and  compromise  the  said  chuse, 
and  wrongfully,  illegally,  and  in  violation  of  his  duty  in 
that  behalf,  and  being  influenced  as  aforesaid,  and  in  col- 
lusion as  aforesaid,  and  without  the  consent  and  against 
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the  will  of  the  plaintiffy  neglected  to  proceed  with  the  said      yl^*^ 
trial,  bat  entered  into  an  arrangement  without,  &c."  Swimfbm 

The  defendant  pleaded  : —  j^^'^^ 

"1.  To  the  whole  declaration  *  Not  guilty.'  2.  To  the  CuEhunoRv. 
first  count,  that  at  the  time  of  entering  into  and  arranging 
and  concluding  the  said  terms  of  compromise  and  of  sign- 
ing the  paper,  and  of  the  giving  by  him  of  the  said  consent, 
he  did  not  know  that  he  had  no  authority  from  the  plaintiff 
to  enter  into  the  said  terms  of  compromise,  or  to  sign  the 
said  paper,  or  to  give  the  said  consent,  but,  on  the  con- 
trary thereof,  entered  into  the  said  terms  and  signed  the 
said  paper,  and  gave  the  said  consent  in  good  faith  and 
without  fraud,  and  in  the  belief  that  he  then  had  full  autho- 
rity from  the  plaintiff  to  do  so.  3.  To  the  second  count, 
that  the  said  Sir  Cresswell  Cresswell  did  not  privately, 
clandestinely,  or  illegally,  communicate  with  him  as  al- 
leged. 4.  To  the  second  count,  that  he  did  not  wrong- 
fully and  fraudulently,  or  in  collusion  with  the  said  Sir 
Cresswell  Cresswell,  enter  into  the  arrangement  or  agree- 
ment or  give  the  said  consent  6.  To  the  second  count, 
that  the  plaintiff  did  not  require  him  to  proceed  with  the 
said  trial  as  alleged.  6.  To  the  second  count,  the  same 
as  the  second  plea  to  the  first  count  7.  To  the  second 
count,  that  after  the  said  alleged  retainer  and  employment 
of  him  by  the  plaintiff,  and  after  the  said  trial  of  the  said 
issue  had  began,  and  during  the  progress  thereof,  and  after 
the  defendant  had  advised  the  plaintiff  to  compromise  her 
said  right,  and  the  plaintiff  had  refused  so  to  do,  as  in  the 
declaration  mentioned,  one  Charles  Simpson,  who  before 
the  said  trial  had  been,  and  then  was,  duly  retained  and 
employed  and  instructed  by  the  plaintiff  to  act,  and  then 
did  act  as  attorney  for  and  on  behalf  of  her  the  plaintiff  at 
and  concerning  the  said  trial,  did,  as  such  attorney  as 
aforesaid,  inform  the  defendant  that  since  the  said  trial 
had  began,  and  after  such  advice  by  the  defendant  and 
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1659.        refusal  by  the  plaintiff  as  hereinbefore  mentioned,  a  fact 
g    '^^      had  become  known  to  the  said  Charles  Simpson,  and  that 
V.  such  fact  in  the  judgment  of  him  the  said  Charles  Simpson 

OBBLMBFoan*  ^  such  attorney  as  aforesaid,  was  a  fact  which  in  his 
judgment  as  such  attorney  as  aforesaid  then  made  it  ex- 
pedient and  advisable  for  the  interest  of  the  plaintiff  at  the 
said  trial  that  the  said  trial  should  not  be  proceeded  with, 
and  that  an  arrangement  or  agreement  should  be  entered 
into  by  and  on  behalf  of  the  plaintiff  with  the  defendant  in 
the  said  issue,  for  the  purpose  of  compromising  the  plain- 
tiff's claim  in  the  said  issue.  And  the  defendant  further 
says,  that  the  said  fact  became  and  was  first  known  to  him 
\ipon  and  by  reason  of  its  being  so  communicated  to  him 
by  the  said  Charles  Simpson  at  the  time  and  as  aforesaid. 
And  the  defendai^t  further  says,  that  the  said  fact  then 
was  in  the  judgment  of  him,  the  defendant,  as  such  Coun- 
sel as  aforesaid,  a  fact  material  and  important  to  the  said 
issue,  and  a  fact  which,  in  his  judgment  as  Counsel  as 
aforesaid,  then  made  it  expedient  and  advisable  for  the 
interests  of  the  plaintiff  at  the  said  trial  that  the  said  trial 
should  not  be  proceeded  with,  and  that  an  arrangement  or 
agreement  should  be  entered  into  by  and  on  behalf  of  the 
plaintiff  with  the  defendant  to  the  said  issue  for  the  pur- 
pose of  compromising  the  plaintiff's  claim  in  the  said  issue, 
wherefore  and  by  reason  of  the  premises  the  defendant  as 
such  Counsel  as  aforesaid,  and  on  behalf  of  the  plaintiff, 
acting  to  the  best  of  bis  judgment  for  the  interests  of  the 
plaintiff,  and  without  fraud,  entered  into  the  said  arrange- 
ment or  agreement,  and  signed  the  said  paper  and  gave  the 
said  consent  in  the  declaration  mentioned." 

Kennedy,  for  the  plaintiff,  opened  a  case  of  fraudulent 
conduct  on  the  part  of  the  defendant  in  agreeing  to  a 
eompromise  for  his  own  ends,  i.  e.,  in  order  to  get  to 
Swansea,  where  he  had  a  special  retainer  for  the  Thurs- 
day.   (This,  however,  came  to  nothing ;  the  trial  having 


SITTINGS,  22  VICT.  826 

begun  on  the  Saturday  and  being  certain  to  finish  on  the 
Tuesday.) 

M'Mahon  then  proposed  to  put  in  the  brief.  lord 

.  Chelmbforix 

Per  Pollock,  C.  B. — It  would  be  admitted  that  it  was 

given  to  Sir  F.  Thes^er,  and  that  be  had  a  fee. 

M*Mahon, — ^That  is  the  only  purpose  for  which  it  is  put 
in.  The  only  thing  to  call  attention  to  in  the  brief  is^  that 
it  is  a  statement  of  the  case  with  evidence,  and  there  is  no 
suggestion  in  it  of  a  compromise. 

Kennedy  put  in  as  admitted  all  the  matters  laid  before 
the  defendant ;  the  Bill  in  Chancery ;  the  affidavits  on  the 
motion  for  a  Receiver;  and  the  depositions  in  Doctors' 
Commons ;  and  then  claimed  to  put  in  the  sUpplementalhiW. 

Sir  F.  Kelly  objected.  It  had  not  been  laid  before  the. 
defendant. 

Pet  Pollock,  C.  B.-^It  is  not  admissible. 

Various  witnesses  were  called  to  show  what  took  place 
at  the  first  trial  (a),  tt  appeared  that  the  plaintiff  was  the 
first  witness  called,  and  that  on  cross-examination  she  had 
admitted  divers  matters. 

The  plaintiff  was  now  called  and  cross-examined  as  to 
these  and  other  matters,  in  particular  as  to  the  cross-exami- 
nation of  two  of  her  witnesses  at  the  first  trial,  a  Mrs. 
Rowley  and  a  Mrs.  Lishman.  [With  respect  to  Mrs. 
Rowley,  wife  of  Dr.  Rowley,  the  medical  man  (who  had  been 
for  years  intimate  with  the  plaintiff — visited  the  testator 
daily,  and  attested  the  will),  was  called,  and  having  sworn 
that  after  the  son's  death  he  was  still  ''  capable,"  she  was 
asked,  in  cross-examination,  to  explain  her  letter  of  the 
18th  June: — "  Mr.  Swinfen  is  happily  spared  the  affliction 
or  this  mournrut  event,  being,  through  great  loss  of  memory, 

(tt)  Tide  antCy  p.  584. 


SWINFEN 

«. 
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1859.  not  equal  to  dwell  many  moments  upon  any  subject  ;*'  aod 
her  explanation  was,  **  at  times  his  memory  failed,  but 
when  be  made  a  statement  he  was  consistent  in  that  state- 

CBBLMiroRD.  ^^^^  afterwards/'     Asked,  **  Was  he  at  times  incapable  €>f 
dwelling  more  than  a  few  moments  on  any  subject  ?"     She 
answered,  ''  At  times  he  was  incapable/'     In  re-examina- 
tion she  was  asked  only  one  question  by  Sir  F.  Thesiger, 
"  Have  you  any  other  interest  in  the  matter  except  being 
intimate  with  Mrs.  Swinfen  ?"     "  Not  any/'    Then  as  to 
Mrs.  Lishman  it  appeared  that  she  was  called,  and  on  cross- 
examination  was  shown  a  letter  of  hers,  dated  June  20th 
(five  days  after  the  son's  death),  containing  this  passage, 
^  Poor  old  Mr.  Swinfen  is  unable  to  comprehend  the  extent 
of  his  great  loss,*'  of  which  her  explanation  (in  cross-exanu«> 
nation)  was,  ^ I  think  he  was  not  able  then"     And  when 
asked  as  to  the  16th  or  16th,  she  gave  the  same  answer- 
She  added  that  she  had  then  only  seen  him  once,  and  went 
on  to  say  that  "  Mrs.  Rowley  had  told  her  he  did  not  seem 
to  understand  the  extent  of  his  loss."   On  cross-examination 
it  was  elicited  that  on  the  occasion  alluded  to,  the  day 
after  the  son's  death,  she  went  up  to  his  bed  side  and  said, 
"  Do  you  know  me  ?"     '*  Yes,  Mrs.  Lishman.*'     "  Are  you 
aware  of  the  great  loss  you  have  sustained  ?  "     ''  Yes,  Mrs. 
Swinfen  is  dead/'    *^  No,  sir,  it  is  your  son  who  is  dead." 
''Then  why  does  not  Mrs.  Swinfen  come  and  see  me?** 
''She  is  very  much  agitated,  when  she  is  better  she  will  come 
and  see  you."  After  which  the  letter  referred  to  was  written.] 
It  was  elicited  on  the  part  of  the  plaintiff  that  the  defend- 
ant had  further  been  instructed  as  to  Mrs.  Rowley,  that 

*  she  had  only  seen  the  testator  for  a  few  minutes  at  a  time, 

three  or  four  times,  and  that  she  was  mistaken  in  supposing 
what  she  had  written,  for  that  afterwards  she  had  been  pre- 
sent when  the  testator  had  caressed  Mrs.  Swinfen  kindly, 
and  said  he  would  provide  for  her.  It  appeared,  however, that 
all  this  in  effect  had  been  elicited  at  the  first  trial ;  and  it 


r.    .1 
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now  appeared  that  Mrs.  Lishman  was  not  called  at  the        1859. 
second  trials  and  that  Mrs.  Charles  Swinfen,  wife  of  the 
attesting  witness,  had  not  been  called  at  the  close  of  the  v. 

first  day's  trial,  and  was  not  examined  at  the  new  trial —  Chelmsford. 
her  evidence  being  read  as  taken  by  commission,  on  the 
ground  of  illness. 

It  further  appeared,  at  the  close  of  the  first  day  of  the 
first  trial,  the  Judge,  Mr.  Justice  Cresswell,  said  privately 
to  Sir  F.  Thesiger,  **  It  is  a  pity  this  cannot  be  arranged." 
Sir  Frederic  communicated  this  to  his  junior  counsel,  and 
afterwards  sent  for  his  client,  the  plaintiff*,  and  recom- 
mended a  compromise,  which  she  declined,  and  returned 
home  to  consult  her  fi-iends.  Next  day  she  sent  to  Sir 
Frederic  an  intimation  of  her  refusal. 

No  further  communication  passed  between  the  plaintiff 
and  her  counsel,  or  Simpson,  her  attorney. 

But  in  the  course  of  the  Monday  morning,  Simpson  had 
a  communication  with  Sir  F.  Thesiger,  in  consequence  of 
which,  when  the  Court  opened,  he  had  a  communication 
with  the  Attorney-General,  the  result  of  which  was,  after 
some  consultation,  the  plaintiff  not  being  present  (a),  a 
juror  was  withdrawn  on  terms,  the  effect  of  which  was,  that 
the  defendant,  the  heir,  was  to  have  the  estate,  and 
the  plaintiff,  who  had  no  issue  by  her  late  husband,  was 
to  have  1,000/.  a-year  on  the  estate. 

A  few  minutes  afterwards  the  plaintiff  arrived,  and  was 
informed  of  the  arrangement,  to  which  she  did  not  then, 
nor  until  the  1st  of  May,  distinctly  object  to  or  refuse  to  be 
bound  by  it.  Ultimately  the  Court  of  Common  Pleas 
decided  that  she  could  not  be  attached  for  not  observing 
it  (&) ;  and  the  Master  of  the  Rolls  determined  that  speciBc 
performance  could  not  be  enforced  (c).     She  then  took  the 

(a)  As  probably  it  was  her  duty  (6)  26  L.  J.,  C.  P.  97. 

to  be.     DauniUy  v.  Hyde,  6  Jar.  (c)  27  L.  J.,  Chan.  491. 

133. 
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1859,        case  to  a  second  trial,  and  recovered  a  verdict  (a);  which 
^^      the  Master  of  the  Rolls  upheld  (ft). 

V.  It  was  proved  that    the  plaintiff's   costs  of  the  first 

Chelmsford.  ^^^^^  ^^^^  400/.,  and  that  in  and  aboat  the  proceedings 

to  resist  the  enforcement  of  the  arrangement  considerable 

costs  had  been  incurred.  Also,  that  in  consequence  tenants 

had  refused  to  pay  rents  to  the  extent  of  l,100i  a-year. 

In  cross-examination  of  the  plaintiff^ 

Sir  F.  Kelly  proposed  to  ask  with  reference  to  the  letter 
from  Simpson's  agent  to  him,  whether  she  had  given  in- 
structions to  Simpson  with  a  view  to  the  issuing  of  a  comr 
mission  of  lunacy  against  the  testator. 

Kennedy  objected.  It  was  indirectly  getting  at  the  con-* 
tents  of  a  document. 

Bed  per  Pollock,  C.  B.— You  have  a  right  to  ask  any- 
ifaing  the  plaintiff  or  the  defendant  knows,  and  you  may  in 
that  way  get  at  the  same  result  as  by  the  production  of  a 
written  document,  with  which  the  plaintrff  or  the  defendant 
is  connected,  and  which  would  not  be  evidence  otherwise. 

Sir  F.  Kelly  then  asked, — Did  you  authorize  Simpson, 
your  attorney,  to  say  or  write  to  this  effect  (reading  the 
case)  (c),— "  Samuel  Swinfen  has  gradually  become  quite 
incapable  of  managing  his  affairs  or  taking  care  of  his 
person  ?  " 

(a)  Vide  ante,  p.  584.  conclusion."     And  adding   "  that 

(6)  28  L.  J.,  Chan.  860.     Ob-  tlie  learned  Judge  who  tried  (he 

lerrisg,  however,  "  It  is  obvieus  caie  had.  evidently  formed  a  dif- 

that  such  a  case  requires  a  careful  ferent  opinion  on  the  whole  case 

and  jealous  sifting ;  and  after  this  from  that  which  he  (Master  of  the 

has  been  done  it  may  well  be  that  Rolls)  had  arrived  at,  though  he 

not  merely  a  jary,  bat  any  person  had  not  thought  proper  to  certify 

however  much  accustomed  to  con-  that  he   was  dissatisfied  with  the 

aider,  weigh  aad  compare  the  effect  verdict,  thinking  it  pre-eraioently  a 

of  opposing  testimony,  may  faesi-  question  for  the  jury." 
tate  long  before  they  come  to  a  (c)  Ut  supra.  Vide  ante,  p.  686. 
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Also  (reading  the  latter  part  of  the  "ca8e")i — "The  widow        1859. 
gives  instructions  for  this  proceeding — is  that  true  ?  '*  *^^^^^ 

The  plaintifTs  attorney,  Simpson,  who  prepared  the  will  ». 

and  attested  it,  who  was  called  to  disprove  any  authority  chblmsford. 
to  compromise,  admitted  on  cross-examination  that  he  had 
on  the  Monday  morning  said  to  Sir  F.  Thesiger,  '*  I  have 
received  information  of  a  circumstance  which  makes  it 
desirable  that  the  case  should  be  arranged  ;"  and  he  further 
admitted  that  it  was  ''  probable  "  be  had  also  upon  the 
same  occasion  told  Sir  Frederic,  "  that  the  statement  in 
the  brief,  of  the  interview  on  the  7th  of  July,  was  incorrect, 
and  that  the  interview  between  Mrs.  Francis  Swinfen 
(mother  of  the  heir)  and  the  testator  had  been  prevented 
by  Mrs.  Swinfen,  the  plaintiff;  and  that  Mrs.  Charles 
Swinfen  (who  was  to  be  called  on  that  day),  had  said  so, 
and  would,  if  called,  be  obliged  to  admit  it." 

Upon  that  Sir  F.  Thesiger  said  he  would  go  immediately  to 
the  Attorney-General,  and  the  pl^mtyPsBitiorney  acquiesced 
in  his  doing  so.  The  negotiation  in  Court  lasted  an  hour, 
from  a  little  past  nine  till  past  ten. 

In  re-examination,  the  plaintiff's  attorney  stated,  that 
Sir  F.  Thesiger  had  got  in  his  brief  at  the  first  trial  the 
same  materials  as  were  used  at  the  second. 

Sedper  Pollock,  C.  B. — ^That  is  immaterial. 

At  the  close  of  the  plaintiff's  case. 

Pollock,  C.  B.,  held  that  there  was  no  evidence  in  sup^ 
port  of  the  second  count. 

The  defendant  being  called  stated,  that  in  the  course  of 
the  negotiations  the  High  Sheriff  interfered  to  dissuade  the 
defendant's  attorney  from  agreeing  to  it)  and  that  the 
Attorney-General  was  half-an-hour  endeavouring  to  induce 
his  client  to  agree.  That  he  (Sir  Frederic)  was  persuaded 
that  if  the  trial  had  once  recommenced,  all  hope  of  a  com- 
promise would  have  vanished,  and  that  he  believed  the 

yoL.  I.  u  u  p.p. 
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^^^^^      compromise  was  the  best  thing  that  could  be  done  for  the 

SwiNFEN      plaintiff. 
Lord  Sir  A.  Cockbum  stated  that,  in  his  opinion,  of  all  the 

cases  he  ever  knew  this  was  the  one  that  most  required  an 
amicable  settlement :  and  that  after  the  cross-examination 
of  Mrs.  Lishman  {who  was  not  examined  at  the  second 
trial)  and  the  plaintiff,  he  felt  certain  of  succeeding. 

The  counsel  for  the  plaintiff  at  the  first  trial  were  called, 
and  stated  that  they  concurred  in  believing  the  compro- 
mise the  best  thing  for  her,  and  that  it  was  expedient  for 
her  interest  that  it  should  be  made  as  it  had  been,  and 
that  the  plaintiff's  attorney  stood  by  an'd  appeared  to 
acquiesce  in  it  One  of  them,  Mr.  Gray^  being  asked  as 
to  the  communication  made  to  him  by  Simpson,  plaintiffs 
attorney,  objected,  that  it  was  a  confidential  communica- 
tion, which  he  was  not  at  liberty  to  disclose. 

Pollock,  C.  B. — So  it  might  be ;  but  any  objection  of 
that  kind  appears  to  have  been  waived  by  general  con- 
sent. Gray  then  asked  the  counsel  for  the  plaintiff  if  he 
waived  the  objection. 

Kennedy  stated  that  he  did. 

Gray  then  stated  that  the  communication  made  by  the 
plaintiff's  attorney  was  that  Mrs.  Charles  Swinfen,  if 
called,  would  be  obliged  to  admit  that  she  had  heard  the 
plaintiff  tell  the  nurse,  Mrs.  Taylor  (legatee  under  the 
will),  not  to  admit  Mrs.  Francis  Swinfen  (mother  of  the 
heir)  when  she  called  on  the  7th  of  July,  the  day  when  the 
will  was  made. 

Sir  F,  Kelly,  in  summing  up  the  case  for  the  defendant, 
referred  to  certain  passages  in  the  brief  and  depositions 
which  had  been  put  in. 

Kennedy,  in  reply,  desired  to  refer  to  certain  other 
passages. 


Chelmsford. 
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Sfd  per  Pollock,  C.  B.— They  should  have  been  read        1 W9. 

before  the  defendant's  counsel  summed  up.  Swinfeh 

Kennedy. — It  was  put  in.  Lord 

Pollock,  C.  B. — Merely  for  a  particular  purpose.  Not 
taken  as  read. 

Kennedy  desired  to  refer  to  the  judgment  of  the  Master 
of  the  Rolls,  affirming  the  verdict  at  the  second  trial. 

Sed  per  Pollock,  C.  B.— That  is  irrelevant.  It  was 
long  after  the  transaction  now  in  question. 

Kennedy, — The  judgment  is  admitted. 

Pollock,  C.  B. — It  is  not  in  evidence,  nor  admissible  as 
such. 

Kenfiedy,  in  reply,  insisted,  as  he  had  done  in  the 
opening,  that  the  defendant  had,  from  improper  motives, 
sacrificed  his  client  and  deserted  his  duty. 

Pollock,  C.  B.  (to  the  jury).— Upon  the  second  count 
I  have  already  ruled  that  there  is  no  evidence.  The  fourth 
plea  denies  the  fraud  and  collusion,  and  that  plea  must  be 
found  for  the  defendant,  as  well  as  not  guilty,  so  far  as  it 
relates  to  the  second  count. 

As  to  the  first  count,  it  imputes  a  wrongful  and  frau- 
dulent violation  of  the  defendant's  duty  as  counsel  for  the 
plaintiff.  Now,  whether  a  barrister  is  responsible  under 
any  circumstances  some  persons  have  doubted,  and  I  do 
not  decide;  but  the  law  requires  of  him  nothing  but  the 
honest  discharge  of  his  duty,  to  the  best  of  his  judgment. 
He  may  be  utterly  wrong ;  he  may  be  altogether  mis- 
taken ;  he  may  be  even  under  the  influence  of  fear ;  but  if  he 
intended  to  act  honestly,  and  if  he  meant  what  he  did  for 
the  benefit  of  his  client,  he  is  not  responsible  to  that  client 
in  damages  for  anything  he  has  done. 

There  is  a  plea  to  the  effect  that  the  defendant  did 
act  thus,  and  that  is  a  question  of  fact  for  you  to  deter- 
mine.   The  compromise,  in  my  opinion,  could  not  affect 

u  u2 
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1859.        tb6  plaintiff's  character  at  all;  on  the  oontraryy  the  mere 
fact  of  a  compromise  would  have  been  a  suflBcient  con- 
V.  cession  to  her,  and  a  substantial  withdrawal  of  the  charges 

CBELMsroRiy.  ix^^de  against  her  in  Chancery;  and  the  parties  being 
nearly  connected^  it  was  better  far  that  there  should  be  an 
amicable  arrangement  than  that  litigation  should  go  on  for 
years. 

The  result  of  the  second  trial  is  immateriaL  There  was 
a  natural  prepossession  in  favour  of  the  plaintiff,  who  had 
for  many  years  resided  in  the  country,  as  the  wife  of  the 
testator's  son,  and  who  had  been  left  his  widow.  The 
only  question  is,  did  the  now  defendant  act  honestly,  and 
as  he  believed  for  the  best,  on  behalf  of  his  client  the 
present  plaintiff? 

It  is  impossible  to  deny  that  the  plaintiff's  case  at  the 
first  trial  was  launched  unluckily,  and  that  the  result  of 
the  first  day's  trial  was  calculated  to  discourage  the  most 
hopeful  advocate. 

The  plaintiff's  attorney  (after  the  termination  of  the 
first  effort  at  a  settlement)  made  a  communication  to  her 
counsel,  showing  that  it  was  desirable  to  effect  a  com* 
promise.  The  negotiations  lasted  upwards  of  an  hour  in 
the  absence  of  the  plaintiff.  It  would  have  been  absurd 
to  ask  the  Court  to  wait  longer  for  her.  It  would  be 
contrary  to  the  practice  of  the  Courts.  The  plaintiff's 
counsel  was  placed  in  this  position,  that  he  must  then 
determine  what  course  to  pursue.  The  recommencement 
of  the  trial,  the  calling  of  another  witness,  would,  in  his 
opinion,  have  made  any  arrangement  impossible,  and  he 
deemed  it  to  be  for  his  client's  benefit  to  accept  the 
arrangement  at  once.  If  you  think  he  thought  so,  your 
verdict  ought  to  be  for  the  defendant. 

It  was  impossible  to  make  an  arrangement  binding  the 
then  defendant,  but  not  binding  the  plaintiff  until  she 
should  arrive  and  consent.  That  is  absurd.  The  plaintiff's 
counsel  had  to  decide  at  once,  and  he  did.     Did  he  do  that 
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honestly,  or  for  some  unworthy  motii^e^  ag  to  get  away?  ^869. 

If  80,  of  course  he  did  not  act  honestly.  Swinfeh 

There  is  neither  suggestion  of  corruption  or  improper  «• 

conduct.     If  you  think  the  defendant  acted  honestly,  find  Cbblmsford. 
for  him ;  if  not,  for  the  plaintiff. 

Denman  submitted  that  if  the  defendant  acted  wilfnliy, 
without  the  authority  of  his  client,  there  was  a  good  cause 
of  action. 

Sed  per  Pollock,  C.  B. — That  question  does  not  arise 
upon  the  declaration. 

Denman  submitted  that  it  did. 

Pollock,  C.  B.,  ruled  otherwise,  and  left  the  case  to  the 
jury  as  above. 

Verdict  for  the  defendant  (a). 

(a)  Kennedy  in  Michaelmas  Term  of  coiiniel  to  an  action  for  making 
obtained  a  rule  to  set  it  aside,  but  an  arrangement  without  express 
only  on  the  ground  of  the  liability      authority.    See  29  L.  J.,  Exch. 


Weitminster,  coram  Martin,  B. 
MANNING  V.  FITZGERALD. 

TrMiy  Term. 

XJjJECTMENT  for  portions  of  the  sites  of  two  houses.         On  the  convey- 
ance of  a  plot 

Garth  for  the  plaintiff.  o^  l»nd  of  cer- 

tain measure- 

Liuh  for  the  defendant.  "•"*•'  ''^ 

out  on  a  plauy 

The  plaintiff  was  seised  of  the  land  of  the  houses  ad-  houses  recently 
joining,  and  the  -defendant  held  under  a  lease  from  the  S1be*erec*t^"' 

former  owner  of  the  whole.  thereon,  it 

being  proved 

The  lease   ran  thus: — ''Those  two  plots  of  land  (de-  that  the  foun- 
scribed  by  situation  and  dimensions),  as  delineated  on  the  idd^berure^cha 

deed  was  exe- 
cuted, Beld,  that  it  was  immaterial  that  the  ground  occupied  by  the  houses  exceeded  the 
measurements  stated. 
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1859. 

Mannihg 
f1tsoeha1.d. 


plan    annexed,    together  with  two    messuages   recently 
erected,  or  about  to  be  erected,  thereon." 

It  was  proved  that  the  foundations  of  the  bouses  were 
laid  before  the  lease  was  executed.  But  the  bouses  occa- 
pied  a  space  three  feet  in  frontage,  or  one  hundred  feet 
superficial,  beyond  the  measurements  as  thus  set  forth. 

Sedper  Martin,  B. — ^That  is  immaterial.  The  convey- 
ance was  of  land  occupied  by  two  houses  then  existing-. 
(To  the  jury). — If  you  believe  that  the  foundations  were 
laid  before  the  lease  was  executed,  you  ought  to  find  for 
the  defendant. 

Verdict  for  the  defendant  («)• 


(a)  In  Michaelmas  Term  Garth 
moved,  but  a  rule  was  refused :  and 
per  Ctiriaiii,— The  question  parcel 


or  no  parcel  is  always  for  tbe  jury, 
and  this  wsa/aUa  demonttraiio. 


Trinity  Term, 

In  an  action 
for  a  breach 
of  warranty 
or  a  false  and 
fraudulent  re- 
pr^sentatioKl 
that  a  liquor 
was  gin,  the 
words  "or  hol- 
lands  "  were 
allowed  to  be 
added  at  the 
trial,  and  that 
there  might  in 
law  be  a  war- 
ranty in  the 
alternative, 
though  it  was 
for  the  jury  to 
decide  as  to  its 
probability  (a). 


Guildhall^  coram  BramweU,  B. 

MARKWELL  v.  PARKER. 

XHE  declaration  stated  that  the  defendant  sold  certain 
goods  to  the  plaintiff  as  being,  and  warranting  the  same 
to  be,  gin ;  yet  the  same  were  not  so,  but  something  quite 
different  and  inferior,  and  less  in  value  than  gin.  Second 
count,  for  a  false  representation  to  the  same  effect. 

Pleas :  1.  That  the  defendant  did  not  sell  the  said  goods 
as  alleged. 

2.  That  he  did  not  warrant  as  alleged. 

3.  Not  guilty. 

Digby  Seymour  for  the  plaintiff4 
C  Day  for  the  defendant. 

(a)  See  The  Timet  Atturance  Company  v.  Huwke,  28  L.  J*,  Exc*,  5.  P. 
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The  evidence  was  that  the  defendaDt  said  it  was  either        1859. 
"gin  or  hoUands:"  and 

Seymour  applied  to  have  the  declaration  amended  in  that 
respect :  which 

Bramwell,  B.y  allowed. 

The  defendant  was  not  the  importer  of  the  spirits^  but 
had  the  dock  warrant  of  a  friend.  He  told  the  plaintiff  of 
it,  saying  that  he  thought  it  was  gin  or  hollands,  but  that 
it  was  a  genuine  spirit.  The  plaintiff  asked  for,  and  had,  a 
sample,  and  then  bought  the  cask.  It  appeared  that 
"  hollands"  and  "gin"  were  two  different  species  of  the 
kind  of  spirit,  of  which  the  generic  name  is  "  gin,"  and  of 
different  values  in  the  market. 

The  evidence  rather  tended  to  show  that  it  was  a 
"genuine  plain"  spirit,  but  rough  and  unrectified  (pro- 
bably American  or  Canadian),  of  less  value  than  gin  or 
hollands,  and  (as  the  plaintiff's  evidence  went)  inferior  to 
sample. 

Bramwell,  B.  (to  the  jury). — It  is  for  you  to  decide 
whether  there  was  a  warranty,  as  now  alleged.  No  doubt 
there  is  no  legal  objection  to  it,  but  it  is  for  you  to  say 
whether  it  is  likely  that  there  would  be  a  warranty  in  the 
alternative  "either  gin  or  hollands,"  the  defendant  not 
knowing  which?  If  the  question  were  whether  the  com- 
modity were  a  spirit,  no  doubt  it  is  so.  But  was  it  war- 
ranted to  be  gin,  or  hollands?  or  was  there  a  false  or 
fraudulent  representation  that  it  was  so  ? 

Verdict  for  the  defendant  (a). 

(a)  In  Michaelmas  Term  Sey-  declared  on  being,  that  it  was  a 
mowr  moved  on  the  ground  of  mis-  spirit,  either  gin  or  hollands,  that 
direction  or  as  against  evidence,  the  question  thereon  had  been  vety 
but  the  Court  refused  a  rule,  properly  left  to  the  jury.  See  Car- 
holding  that  it  was  not  a  sale  by  ler  v.  Cricks  28  L.  J.,  Ezch. 
sample,   and   that  the    warranty 
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1859. 


Trinity  Term, 

In  Dse  and  oc- 
cupation the 
defendant 
having  put  a 
man  into  posea- 
sion,  whom  tbe 
plaintiff  had 
turned  out ;  it 
was  left  to  tbe 
jury  whether 
this  bad  been 
done  with  tbe 
intention  of 
evicting  tbe 
defendant. 


Westminster y  coram  Hill,  J. 

HENDERSON  v.  MEARS, 

XHIS  was  an  action  for  use  and  occupation. 

Huddleston  and  Shaw  for  the  plaintiff. 

ColHer  and  Couch  for  the  defendant. 

Plea :  never  indebted. 

In  September,  1857,  an  unfurnished  portion  of  a  honse 
in  Upper  Seymour  Street,  Portman  Square,  was  let  by  the 
plaintiff  to  tbe  defendant,  for  a  term  of  more  than  three 
years  from  the  making  of  the  lease,  which  was  not  under 
seal.     The  defendant  entered  and  paid  rent,  and  in   Sep- 
tember, 1858,  (not  having  given  any  notice  to  quit,)  sought 
to  determine  his  tenancy,  on  the  ground  that  the  lease  was 
void  by  sect.  8  of  8  &  9  Vict  c.  106,  and  removed  all 
the  furniture  and  effects  belonging  to  him.    The  plaintiff 
insisted  on  the  existence  of  a  yearly  tenancy,  and  after- 
wards compelled  payment  of  the  rent  fot  the   ensuing 
quarter,  and  thereupon  the  defendant  placed  a  person,  re- 
commended by  a  respectable  house  agent,  in  possession, 
for  the  purpose  of  letting  the  apartments.     The  plaintiff, 
who  resided  in  the  house,  and  practised  his  profession  of 
a  surgeon  there,  desired  this  person  (who  was  shabbily 
dressed,  and  whose  demeanour  he  objected  to  in  other  re- 
spects) to  leave  the  house,  and  on  his  refusing  to  do  so, 
assaulted  and  turned  him  out  forcibly.    It  was  dark  at  the 
time. 

Collier  submitted  that  this  amounted  to  an  eviction,  and 
claimed  a  nonsuit. 

Hill,  J:— It  is  for  the  jury  to  say  whether  it  was  done 
with  the  intention  of  evicting  the  defendant. 

The  defendant  was  called,  and  it  appeared  that  he  had 
never  tried  to  obtain  possession  after  the  assault  and  ex- 
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pulsion,  and  that  he  had  no  servant  in  possession  between         1859. 


Hemderion 


Michaelmas  and  January. 

HiLii,  J,  (to  the  jury). — Was  the  expulsion  a  mere  per-  ^^^^La, 
sonal  trespass,  or  done  with  the  purpose  of  turning  Mears 
out  of  possession,  and  depriving  him  of  the  occupation? 
In  the  latter  case  there  would  be  an  eviction,  and  no  rent 
would  be  due  (a).  But  if  it  was  a  mere  personal  trespass, 
which  could  be  compensated  in  damages,  find  for  the 
plaintiff. 

Verdict  for  the  plaintiff,  27/.  lOi. 

Collier  applied  for  leave  to  move,  but  refused  (b). 
(a)  Upton  T.  Toumehd,  17  C.  B.  60.  (h)  28  L.  J.;  Q.  B.  305. 


Judges*  Chambers,  coram  Erie,  J» 
SAWYER  V.  OLLEY. 

ITriniiy  Tetmi 
N  ejectment,  cause  had  been  entered  for  trial  at  the  Amendment 
sittings  after  Trinity  Term  in  Middlesex,  which  were  then  allowed  in 
being  held.  'IS'-^^^'S!  ^^ 

^  adding  the 

Summons  to  amend  all  the  proceedings  and  the  record,  names  of 
by  adding  the  names  of  four  persons,  being  co-devisees  plaintiffs, 
with  the  plaintiff.  The  affidavit,  in  support,  disclosed 
that  the  four  persons  were  co-devisees  with  the  plaintiff 
of  A.  B.,  who  was  devisee  of  C.  D.,  who  had  let  defendant 
into  possession,  of  and  to  whom  defendant  had  paid  rent 
for  the  premiseB  sought  to  be  recovered* 

Bererford,  in  support,  relied  upon  sections  84,  221  and 
222  of  tbe  Common  Law  Procedure  Act,  1862. 

Prentice,  contri,  objected,  first,  that  the  application 
was  too  late.  [But  per  Erlb,  J. — The  title  is  identical, 
and  defendant  cannot  be   prejudiced.]    And,  secondly, 


Sawyer 

V. 

Ollbt. 
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1859.        that  under  sect  34,  a  coneent  in  writing  ought  to  be  pro- 
duced. 

Per  Erlb,  J . — That  is  for  the  plain  tiffl     He  may  amend 
at  his  peril. 

Prentice  applied  For  costs  of  amendment,  or  to  be  paid 
on  amending. 

Beresford  suggested  that  the  costs  should  be  defendant's 
costs  in  the  cause. 

And  per  Erlb,  J.— Under  the  circumstances  it  will  be 
convenient  that  there  be  but  one  taxation  of  costs. 

Order  accordingly.  Plaintiff  undertaking 
that  the  new  names  should  not  affect 
the  question  of  title  to  be  tried  {a). 

(a)    It  is  clear  that  the   order  not  plead  in  ejectnaent,  nor  if  % 

might  be  made  either  under  n.  in  such  a  case  as  the  above,  pro- 

221, 222,  or  s.  34.   Query,  whether  hable  that  he  would  be  in  a  position 

8.  34  applies  at  all  to  ejectment,  for  to  give  notice  of  objection  for  bco- 

s.  34  must  be  read  in  conjunction  joinder.    Robton  v.  DoyU,  3  E.  & 

with  s.  35,  and  the  defendant  does  B.  396,  was  on  contract. 


NORTHERN    CIRCUIT. 


Summer  Attiu»» 


Lancaster,  coram  Watson,  B. 
REGINA  V.  BRAITHWAITE. 

Jc^u^bn  of     GtEORG  E  BRAITHWAITE  was  indicted  for  wilful  and 
S^w"rTqu?Al"''  corrupt  perjury  before  J.  J.  Lonsdale,  Esq.,  the  County  Court 
the  oath  of  one  Judge  of  North  Lancashire,  on  the  26th  day  of  July  last, 
something  Campbell  Foster  appeared  for  the  prosecution,  and  Kay 

more  to  contra-    j   r     j   j  al 

diet  the  pri-       defended  the  pnsoner. 

soner  on  a  . 

material  fact,  otherwise  it  would  simply  be  the  oath  of  the  witness  a^inst  the  ostb  of  tne 
prisoner ;  but  that  something  more  must  be  independent  corroborative  testimony  discon- 
nected from  the  witness's  statement. 
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It  appeared  from  the  opening  statement  of  the  learned         1859. 
Counsel^  that  the  prisoner  is  a  corn  miller  at  Heathorne,       fT^'^^^ 
near  Clitheroe,  and  the  prosecutor,  Joseph  Bland,  was  a  v, 

workman  in  his  employment,  earning  wages  of  H.  a-week. 
For  nearly  a  year  the  prosecutor  did  not  draw  his  wages* 
and  on  the  I3th  of  December  last,  on  coming  to  a  settle- 
ment with  his  master,  the  prisoner,  501.  were  owing  to  him 
on  account  of  wages,  for  which  the  prisoner  gave  him  a 
memorandum  or  acknowledgment  of  that  amount  being 
due  to  him.  He  went  on  working  for  the  prisoner  till 
April,  who  paid  him  his  wages  subsequent  to  the  13th  of 
December,  and  then  the  prosecutor  left  his  service.  Hav- 
ing many  times  applied  in  vain  for  payment  of  the  50/. 
due  to  him,  and  having  only  received  2/.  on  account,  the 
prosecutor  at  last  took  out  a  summons  in  the  County 
Court  at  Clitheroe  to  recover  the  balance  of  48/.  due  to 
him.  The  plaint  was  fixed  for  hearing  on  the  26th  of 
July.  The  day  before  the  prisoner  called  on  the  prose- 
cutor and  asked  him  to  walk  home  with  him,  and  on 
arriving  at  the  prisoner's  house  the  prisoner  said  he  would 
pay  him,  and  asked  him  to  sign  a  receipt  on  the  par- 
ticulars of  demand  delivered  with  the  summons  from  the 
County  Court.  The  prisoner  then  gave  the  prosecutor 
two  packages  of  silver,  which  he  said  contained  13/.  each, 
a  loose  package,  which  he  said  contained  6/.  in  silver,  and 
sixteen  sovereigns,  making  altogether,  as  the  prisoner 
alleged,  48/.  The  prosecutor  took  it  without  counting  it, 
and  carried  it  to  an  adjacent  lane,  where  he  counted  a  part 
of  it  and  found  it  wrong.  He  then  gave  it  to  a  Mrs.  Wat- 
son, where  he  was  stopping,  and  asked  her  to  count  it 
over.  He  then  found  that  the  loose  package  of  silver  con- 
tained only  5/«,  and  that  the  other  packages  contained  only 
10/.  each,  and  that  he  had  been  paid  7/.  short.  He  went 
back  and  complained  to  the  prisoner,  who  refused  to  hear 
him  or  alter  the  payment.  Next  day  the  prosecutor  met 
the  prisoner  in  the  streets  of  Clitheroe,  and  told  him  he 


Reoina 
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1859.        Bhould  go  on  with  the  plaint  and  would  have  bis  7L     The 
prisoner  peraisted  that  he  had  paid  him  the  full  amoant  as 
atated.    On  going  before  the  County  Court  Judge  the  pri- 
Braithwaite.  flouCT  swore  that  he  had  paid  the  whole  amount  alleged  to 
be  due — namely ,  421.  the  day  before,  and  two   sams  of 
4Z.  and  2/.  previously ;  and  swore  that  he  had  never  said 
the  two  packages  of  silver  contained  18Z.  eadi,  or  that  the 
loose  package  contained  6/.    The  prosecutor  denied  the 
payment  of  the  two  sums  on  account,  and  the  prisoner  had 
no  vouchers  or  entries  of  these  payments.    The  County 
Court  Judge  disbelieved  the  prisoner,  and  gave  judgment 
for  the  plaintiff. 

The  only  corroboration  of  the  testimony  of  the  prosecutor 
was  the  evidence  of  Mrs.  Wateon,  who  counted  the  money ; 
as  to  all  the  rest  of  the  evidence,  it  was  simply  the  oath  of 
the  prosecutor  against  the  oath  of  the  prisoner. 

Kay  submitted  that  this  was  not  enough,  and  that  the 
evidence  of  the  woman  Watson  was  really  founded  on  the 
evidence  of  the  prosecutor,  and  not  independent  corrobo- 
rative testimony. 

Campbell  Foster  submitted  that  the  witness  Wat- 
son's evidence  was  some  corroboration  of  the  prose- 
cutor's statement,  which  was  all  that  the  law  now  re- 
quired :  namely,  the  oath  of  one  witness,  and  something 
more. 

His  LoRDBHiP  said,  he  would  consult  with  his  brother 
Mr.  JusTiOB  Hill,  and  on  his  return  said,  that  both  Mr. 
JusTiOB  Hill  and  himself  were  of  opinion  that  this  evidence 
was  not  sufficient  to  go  to  a  jury  to  convict  the  prisoner  of 
perjury.  The  old  law  required  two  witnesses  to  contradict 
a  prisoner  charged  with  perjury  on  a  material  fttct;  but 
that  rule  was  now  exploded,  and  it  was  held  that  it  must 
be  the  oath  of  one  witness  and  something  more— *8ome  in- 
dependent and  corroborative  testimony.  Here  there  wa& 
Tio  other  evidence  independent  of  the  prosecutor's,  for  Mrs. 
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Watson's  evidence  as  to  there  being  only  lOZ.  in  each        1859. 
package,  and  not  13/.,  depended  on  Bland's  statement  to      'tT'^'^ 
her  that  he  gave  her  the  packages  of  silver  unopened,  and  o* 

as  he  received  them.  There  was^  therefore,  no  independent 
testiniony  to  corroborate  Bland.  The  prisoner  must 
therefore  be  acquitted.  The  jury  were  accordingly  directed 
to  return  a  verdict  of 

Not  guilty. 


York,  coram  Hill,  J, 
REGINA  V.  NEWTON  and  CARPENTER. 

rriww—,  .     1.        1     /.  At.      Summer  A tfizei. 

XHE   prisoners   were    indicted   for  a    rape    on   Amelia  a.  d.  having 
Deighton,  on  the  23rd  of  April.  ^^  a  ™Pf 

'^  '  '  committed 

Campbell  Foster  and  Vernon  Blackburn  appeared  for  "ponherbythe 

'^  '^'^  two  pruonera, 

the  prosecution,  and  Price  for  the  defence.  next  day,  in 

It  appeared  that,  on  the  23rd  of  April  last,  Amelia  mind,  cut  her 
Deighton  was  going,  about  9  o'clock  at  night,  from  Green-  bciM 'itkely  to 

side  to  Chapeltown,  near  Sheffield,  on  an  errand,  when  she  ^»«»  *  magis- 
^  .  trate  was  sent 

was  met  by  two  men,  whom  she  swears  before  a  magistrate  for,  and,  in  the 
to  be  the  two  prisoners,  who  dragged  her  into  a  stone  pri3on!n«,°her  ^ 
quarry,  and  there  one  of  the  men  held  her  whilst  the  other  ^rJ^'^f  7^^*^" 
committed  a  rape  upon  her.     She  cried  out  and  resisted  as  she  was  told 

11111  1  •  1   '^®  ^^  likely 

much  as  she  could,  but  no  one  came  to  ber  assistance,  and  to  die,  and  she 
she  was  overpowered.  She  was  met  shortly  after  by  a  man  aft^frwa^rds.^"^" 
named  Flannigan,  with  her  bonnet  crushed,  crying,  and  in  Subsequently 

.,  '  .  '  other  witnesses 

great  distress.    The  two  prisoners  were  seen  together  en-  gave  evidence 
tering  an  inn  in  the  neighbourhood  shortly  after  that  time,  ^ners  befor^"' 
out  of  breath,  as  though  they  had  been  running,  and  one  "different ma^ 
of  them  said  to  the  other — "  They  will  never  think  of  these  latter 

depositions  the 
deposition  of  the  deceased  was  attached,  without  any  separate  caption.  Held,  that  the  depo- 
sition of  the  deceased,  having  no  caption  showing  on  what  charge  it  was  taken,  was  inad- 
missible in  evidence ;  nor  was  it  admissible  as  a  dying  declaration,  as  it  did  not  relate  to  the 
oflPence  which  caused  the  death. 
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finding  us  here.*'  Afterwards  Amelia  Deighton  came  to 
that  inn  late  the  same  night,  accompanied  by  a  policeman, 
and  picked  out  the  two  men  whom  she  charged  with 
having  assaulted  her  as  described.  Next  morning  early 
she  was  taken  before  a  surgeon,  who  examined  her  with  a 
▼iew  to  giving  evidence  on  this  charge  against  the  pri- 
soners. From  the  surgeons  she  went  direct  home,  in  great 
distress  of  mind,  and  on  arriving  there,  went  into  a  privy 
and  cut  her  throat.  A  surgeon  was  sent  for  immediately 
on  the  discovery  being  made  of  her  state  to  attend  her,  and 
he  being  of  opinion  that  she  was  likely  to  die  from  the 
effects  of  the  wound  which  she  had  inflicted  on  her  throat, 
before  he  dressed  the  wound,  a  magistrate  of  the  neigh- 
bourhood, Mr.  Jeffcock,  was  sent  for,  and,  in  the  presence 
of  the  two  prisoners  who  were  in  custody  and  brought  into 
her  room,  she  made  a  statement  on  oath,  which  was  taken 
down  in  writing,  read  over,  and  signed  by  her.  These 
facts  were  proved  by  the  magistrate's  clerk,  and  by  the 
policeman  who  had  the  prisoners  in  his  custody.  It  ap- 
peared that  she  was  in  a  very  weak  state  at  the  time  her 
examination  was  taken,  and  that  the  prisoners  did  not  in 
fact  cross-examine  her.  Before  she  made  the  statement, 
the  magistrate,  in  her  hearing,  said  she  was  likely  to  die. 
She  died  a  few  days  afterwards.  Her  deposition,  so  taken 
on  the  24th  of  April,  was  tendered  in  evidence  on  the  part 
of  the  prosecution.  On  referring  to  the  depositions,  her 
statement  was  found  attached  to  the  depositions  of  the 
other  witnesses  taken  before  Mr.  Bailey,  the  magistrate,  on 
the  3rd  of  May.  There  was  no  caption  to  the  deposition 
of  the  deceased  taken  on  the  24th  of  April ;  the  only  cap- 
tion being  that  which  set  forth  that  the  prisoners  were 
brought  before  Mr.  Bailey,  the  magistrate,  on  the  3rd  of 
May,  charged  with  a  rape  on  Amelia  Deighton,  and  that 
the  witnesses  then  made  their  depositions.  At  that  time 
Amelia  Deighton  was  dead. 

Price,  for  the  prisoners,  objected  to  the  admissibility  of 
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the  deposition  of  the  deceased,  on  the  ground  that  the  1859. 
prisoners  had  no  opportunity  of  cross-examining  her,  owing 
to  the  condition  in  which  she  was,  lying  with  a  gash  in  her  v. 

throaty  when  she  made  her  statement.  and 

C  AH.1PEMTER 

Hill,  J. — How  can  I  admit  it?  This  is  a  deposition 
which  has  no  caption,  taken  as  a  separate  paper ;  and  if 
taken  with  the  other  depositions,  it  appears  from  the  cap- 
tion to  which  they  are  attached  to  have  ])een  taken  before 
Mr.  Bailey,  the  magistrate,  which  was  not  the  fact  How, 
in  this  state  of  facts,  is  it  proposed  to  make  it  evidence  ? 
Without  the  caption  it  is  not  shown  on  what  charge  the 
evidence  was  given. 

Campbell  Foster  submitted  that  the  want  of  a  proper 
caption  could  be  supplied  by  parol  evidence,  and  that,  by 
the  evidence  of  the  policeman,  it  appeared  that  the  pri- 
soners had  been  taken  on  a  charge  of  rape  preferred  by 
the  deceased  woman  against  them,  and  had  been  brought 
before  a  magistrate  acting  for  the  riding  on  that  charge ; 
that  her  statement  had  been  taken  down  in  writing,  and 
signed  by  her,  in  the  presence  of  the  prisoners,  who  then 
had  had  the  opportunity  of  cross-examining  her  if  they 
had  been  so  minded.  She  also  knew  that  she  was  dying 
when  she  made  it. 

Hill,  J.— It  is  not  admissible  as  a  dying  declaration, 
as  it  does  not  relate  to  the  offence  which  caused  her  death ; 
and  1  have  grave  doubts  whether  the  want  of  a  caption 
has  not  rendered  it  inadmissible  as  a  deposition.  I  will 
consult  my  brother  Watson  about  it. 

His  Lordship  having  consulted  with  Mr.  Baron  Wat- 
son, on  his  return  said,  I  and  my  brother  Watson  are  of 
opinion  that  this  document  is  not  admissible  in  evidence. 
The  statute  11  &  12  Vict.  c.  42,  s.  17,  authorizes  taking 
depositions  in  a  particular  way;  and  unless  it  appears 
upon  the  caption  that  the  prisoners  are  charged  with  an 
indictable  offence,   you   cannot  eke   that  out  by   parol 
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Begin  A. 

v. 

Nbwtoh 

and 

Carpenter. 


evidence.  It  would  be  opening  a  vecy  daageroiiii  door  to 
false  accusations  if  parol  evidence  of  what  was  the  nature 
of  the  charge  on  which  the  evidence  against  a  prisooec  was 
given  in  the  depositions  could  be  supplied.  The  evidence 
seems  to  have  been  taken  in  great  haste,  owing  to  the 
circumstances,  and  I  am  bound  to  say  also  with  great 
laxity. 

His  Lordship  inquired  if  the  learned  counsel  for  the 
prosecution  could  carry  the  case  any  further  ?  and  being 
informed  that  the  evidence  of  the  deceased  in  the  deposi- 
tion just  held  to  be  inadmissible  was  the  chief  evidence 
against  the  prisoners,  his  Lobdship  directed  them  to  be 
acquitted. 


Summer  Assixes' 

A  domestic 
servant  dis- 
charged  with- 
out reason  is 
entitled  to  the 
wages  accruing 
up  to  the  time 
of  her  dis- 
charge»  and  to 
a  calendar 
month's  wages 
in  addition,  but 
not  to  board 
wages  for  the 
month. 


Liverpool,  coram  Hill,  J. 
GORDON  V.  POTTER. 

XHIS  was  an  action  brought  by  the  plaintiflF,  a  cook  and 
housekeeper  in  the  defendant's  service,  to  recover  damages 
for  discharging  her  without  a  month's  wages  or  a  month's 
warning. 

The  plaintiif,  who  was  living  at  Worcester,  was  engaged 
by  the  defendant  on  the  Ist  of  May,  1859,  as  cook  and 
housekeeper,  at  21/.  per  annum.  She  was  discharged  on 
the  10th  of  May,  1859,  without  warning,  and  without  any 
formal  and  proper  tender  of  a  month's  wages.  As  she  had 
been  engaged  at  yearly  wages,  no  wages  had  actually  ac- 
crued due  on  the  10th  of  May,  1859. 

The  defendant  pleaded,  that  the  plaintiff,  before  any 
wages  had  accrued  due,  and  after  she  had  entered  the 
service  of  the  defendant,  was  guilty  of  moral  misconduct; 
that  she  had  been  intoxicated  several  times,  and  had  been 
so  habitually,  and,  by  reason  thereof,  had  become  utterly 
incompetent  for  the  proper  performance  of  her  duties. 
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Mr.  Justice  Hill,  in  summing  up,  told  the  jury  that  if  1859. 
the  defendant  had  been  guilty  of  moral  misconduct,  by 
getting  drunk,  she  would  not  be  entitled  to  any  wages 
which  had  not  accrued  due  before  the  drunkenness,  nor  to 
a  month's  wages  in  advance,  nor  to  anything ;  but  that  if 
they  thought  there  was  not  sufficient  evidence  of  the 
drunkenness,  they  roust  give  as  damages  the  accruing 
wages  up  to  the  time  when  she  was  discharged,  and  a 
calendar  month's  wages  in  addition — without  board  wages 
— as  a  master  had  a  right  to  discharge  a  servant  simply  by 
payment*  of  a  month's  wages,  in  addition  to  the  accruing 
wages  up  to  the  time  of  the  discharge. 

The  learned  Judge  also  told  the  jury  that,  if  the  dismissal 
was  unjustifiable,  they  might  also  give  the  expense  of  the 
journey  back  to  Worcester,  where  plaintiff  lived,  from 
defendant's  house,  as  the  defendant  had  expressly  agreed 
to  pay  the  expenses  of  her  journey  into  Lancashire. 

His  Lordship  also  said  that  a  former  character,  which 
the  plaintiff  had  given  to  the  defendant,  must  be  restored 
to  her. 

The  jury  found  a  verdict  for  the  plaintiff,  21.  17*.  6c?. 

Wheeler  for  the  plaintiff. 

Kay  for  the  defendant. 
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1859. 
^"^^^^^^  York,  coram  WaUomj  B, 

HAIGH  V.  THE  LONDON  AND  NORTH-WESTERX 
RAILWAY  COMPANY. 

Smmmer  A$tizei»  g^ 

loan  action      v^ASE  on  the  stat.  8  Vict  c.  20,  8.  68,  for  negligeotly 
against  a  raiU   keeping  railway  fences,  whereby  plaintiff's  beast  strayed 

way  company  r     q  j  r  j    r  J 

on  the  8  Vict,    upon  the  line,  and  was  killed. 

c.  20.  s.  68,  for     "^ ^,  /      -u 

not  keeping  Plea  :   DOt  gUlltj. 

feiweTand  "^^^  plaintiff  was  owner  of  Beacon  Lodge,  near  Hudders-  I 

gates,  &c.,        field,  and  the  defendants*  railway  crossed  his  park  on  a 

whereby  a  .       .  I 

pony  strayed     level.     In  the  park  there  was  a  communication  across  the  ' 

was  killed!  *"  '>'^®>  protected,  in  the  usual  way,  by  a  gate  on  each  side. 
thVth^  d°""**  Each  of  the  gates  was  provided  with  a  chain,  which  could 
fendants  had  be  secured  by  means  of  a  staple  and  padlock,  and  also  a 
sufficient  pro-  catch.  The  evidence  was,  that  the  practice  of  the  plaintiff 
that  the  ^"^  and  his  servants  was  to  fasten  the  gates  by  the  catch 
plaintiff's  ser-  during  the  day,  and  to  lock  them  at  night  only,  and  that 

vanthadnot  ,    &  J>^  6  J9 

used  the  pre-     this  was  done  with  the  consent  and  approval  of  the  railway 

caution  he 

ought:— fleW,  company. 

fiirdin''°he'vM.  ^"  ^^^  ^^y  ^°  question,  one  of  the  plaintiff's  servants 
diet  was  rightly  passed  through   the  gates  with   a   horse  and   cart,  and 

entered  for  the    _  it-ii  iniiA  i 

defendants.  fastened  them  with  the  catch.  Shortly  afterwards,  a  pony 
which  was  feeding  in  the  park  (either  having  contrived  to 
open  the  gate,  which,  from  the  construction,  was  not  im- 
possible, or  the  gate  having  been  blown  open  by  the 
wind),  strayed  on  to  the  line,  and  was  killed  by  a  passing 
train.  It  was  also  proved  that  the  catch  was  insufficient, 
and  that  complaints  had  been  repeatedly  made  to  the 
company  that  this  was  so.  The  action  was  brought 
against  the  company  to  recover  the  value  of  the  pony. 

Overend  for  the  plaintiff. 

Edward  James  for  the  defendants. 

The  jury  found  as  follows : — ''  We  find  that  the  de- 
fendants have  not  provided  a  sufficient  protection  against 
cattle  trespassing  on  their  line.     We  also  find  that  the 
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plaintiff's   servants  have  not  used  the   precaution  they 
ought  to  have  used.'' 

Upon  this  finding,  the  learned  Judge  ordered  the  verdict 
to  be  entered  for  the  defendants,  leave  being  reserved  to  the 
plaintiff  to  move  the  Court  to  enter  the  verdict  for  him  (a). 


(a)  Overendf  Q.C.,  moved  ac- 
cordingly in  Q.  B.  in  Mich.  Term, 
citing  Ellis  v.  The  London  and 
South-  Western  'Railway  Company , 
26  L.  J.,  Exc.  349.  Sed  per 
Curiam, — The  plaintiff  had  the 
means  of  making  the  gate  secure, 


and  the  jury  have  found  that  he 
did  not  use  them.  Under  these 
circumstances  the  defendants  are 
not  liable. 

WiGHTMAN,  Hill,  and  Black- 
burn, J  J.,  concurred,  and  the  rule 
was  refused. 


1859. 


Haioh 

V. 

The  London 
AND  North- 
western 
Railway 
Company. 


NORFOLK  CIRCUIT  (a). 


Bedford^  coram  Wightman,  J. 
REGINA  t;.  HOARE. 
X  HE  prisoner  was  indicted  for  embezzling  three  several  A.,  who  had 
sums  of  money,   the  property  of  his   master,  Benjamin  sCTvant  of  b!^ 
Christy.    There  was  also  a  second  indictment,  consisting:  **"*  ^J^  ^"^ 

•^  '  o  ceased  to  be  so, 

of  three  counts,  charging:  the  prisoner,  under  the  20  &  21  was  employed 

tr.  ^A  ^        .  ,    i.        1   ,      .,  .  ,      ^    .      bvB.  tocoUect 

Vict.  c.  64,  s.  4,  with  fraudulently  converting  each  of  the  his  debts,  it 
said  sums  respectively,  he  being  a  bailee  of  the  same.  tenSoifto'go  to 

It  appeared  that  the  prisoner  had   been  formerly  in  ^"^^**^*'*"\ 
Christy's   service  as  a  farm   bailiff.     Christy  came  to  a  hjm,  snd  set 
determination  to  give  up  his  farm  and  go  to  America,  and  business  for 
having  been  on  intimate  terms  with  the  prisoner,  promised  '>^™*^*^-  Th^e 
that,  if  the  prisoner  would  go  too,  he  would  pay  his  passage  mcnt  for  any 
money,  and  set  him  up  in  business  on  his  arrival.    To  this  to  be  paid  by 
the  prisoner  agreed.    The  farm  was  given  up  by  Christy;  ^'necting^the 
and  in  the  meantime  the  prisoner  was  employed  by  Christy  ^If^'V^^*/?* 

(a)  Reported  by  H.  Markby,  Esq.  J^^^*  ^^li^^ 

eTidence  of 
embezzling  the  sums  received  by  him  on  behalf  of  B. 
Held,  also,  that  a  person  who  receives  money  on  behalf  of  the  other  does  not  thereby 
become  a  bailee  within  the  meaning  of  the  20  &  21  Vict  c.  54,  s.  4. 
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to  collect  his  outstanding  debts,  but  it  did  not  appear  that 
there  was  any  arrangement  between  them  that  the  prisoner 
was  to  be  paid  anything  for  so  doing.  It  was  in  the  course 
of  this  employment  that  the  prisoner  received  the  sums  in 
question.  It  was  proved  that  these  sums  were  received  by 
the  prisoner  in  the  usual  way. 

Upon  these  facts,  the  learned  Judge  (after  consulting  Poi«- 
LOCKy  C.  B.)  was  of  opinion  that  the  prisoner  was  entitled 
to  an  acquittal.  He  said  that  the  prisoner's  service  ended 
when  the  farm  was  given  up,  and  that  no  new  service  was 
created;  the  first  count,  therefore,  failed.  The  second 
count  also  failed,  because  a  person  who  received  money  on 
behalf  of  another  did  not  thereby  Become  a  bailee  of  the 
money,  not  being  bound  to  hand  over  the  particular  sum 
which  be  had  received. 

Metcalfe  for  the  prosecution. 

Henry  Mills  for  the  prisoner. 


In  order  to 
constitute  an 
offence  under 
9  Geo.  4,  c  81, 
8.20,  itisiuffl- 
cient  if  by 
moral  force  a 
williDgness  on 
the  part  of  the 
girl  to  go  away 
with  the  pri- 
soner is 

created;  but  if 
her  going  away 
with  the  pri- 
soner is  entirely 
▼oluntary,  no 
offence  is 
committed. 


Cambridge,  coram  Wightman,  J. 

REGINA  V.  HANDLEY  and  another. 

XHE  prisoners,  James  Handley  and  Elizabeth  Conolly> 
were  indicted,  under  the  9  Geo.  4,  c.  31,  s.  20,  for  the 
abduction  of  one  Eliza  Mott,  an  unmarried  girl,  under 
sixteen  years  of  age. 

The  girl's  father  was  a  farmer  living  at  Wisbeach,  and 
the  prisoner  Handley  was  a  labourer  lodging  in  the  house 
of  the  prisoner  Conolly.  About  three  weeks  before  the 
commission  of  the  alleged  offence,  Eliza  Mott  became 
acquainted  with  the  female  prisoner,  and  at  her  house  met 
Handley.  The  prisoners  and  Eliza' Mott  frequently  met, 
and  at  length,  on  the  evening  of  Sunday,  May  22,  she 
left  her  fether's  house,  as  she  said,  to  go  for  a  walk,  at 


Rboina 
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the  same  time  saying  that  she  should  return  in  an  hour.        1859. 
She  did  not  return,  and  in  the  course  of  the  evening  her 
brother  went  to  the  house  of  the   prisoner  Conolly  to  ». 

inquire  after  her.    The   prisoner  Conolly  denied  having  and^Anothcr. 
seen  her;  and  it  was  afterwards  discovered  that  she  had 
left  on  Sunday  night  for  Peterborough,  and  had  gone  on 
the  following  day  to  Northampton,  where  she  was  found 
in  a  low  lodging,  together  with  the  male  prisoner. 

It  was  also  proved  that  the  girl  had  taken  some  wearing 
apparel  to  the  house  of  the  prisoner  Conolly  on  the  day 
before  she  left  home,  and  that  this  prisoner  had  advised 
her  to  go  away  with  the  prisoner  Handley. 

Naylor^  for  the  prisoners,  contended  that  this  evidence 
was  insufficient,  as  there  was  nothing  to  show  that  the 
girl's  going  away  was  not  entirely  voluntary. 

Ortidffe,  for  the  prosecution,  referred  to  i2.  v.  Mankle- 
tow  (a). 

WiGHTMAN,  J.  (to  the  jury). — ^This  offence  is  complete 
under  the  statute  which  creates  it,  without  any  reference  to 
the  object  for  which  the  girl  might  be  taken.  You  must 
be  satisfied  that  the  girl  was  under  sixteen  years  of  age, 
that  her  father  was  unwilling  that  she  should  go  away, 
and  it  must  be  assumed  to  be  so,  if  it  appears  that,  had 
he  been  asked,  he  would  have  refused  his  consent.  You 
must  also  be  satisfied  that  the  prisoners,  or  one  of  them, 
took  the  girl  out  of  the  possession  of  her  father.  For  this 
purpose,  a  taking  by  force  is  not  necessary ;  it  is  sufficient 
if  such  moral  force  was  used  as  to  create  a  willingness  on 
the  girl's  part  to  leave  her  father's  house.  If,  however,  the 
going  away  was  entirely  voluntary  on  the  part  of  the  girl, 
the  prisoners  would  not  be  guilty  of  any  offence  under  this 
statute. 

The  prisoners  were  acquitted. 

(a)  Dean.  C.  C.  159. 
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Coram  Pollock,  C.  B. 
HOLDEN  V.  TILLEY. 
To  a  deciara.     JLhIS  was  an  actiOD  of  treBoass  for  breaking  and  entering 

tion  in  trespan  .  i         *   .     -rn      t  i  -  i  i_ 

the  defendant  and  passing  over  the  plamtitrs  close,  and  passing  tbrougb 
of^ayli-om^'**  ^^^  ®^™<^  ^^^^  carts  and  carriages.  The  defendant 
timeimmemo.  pleaded,  first,  a  right    of   way  for  carts    and    carriages 

nai|  ano  a  user  

for  forty  year*  over  the  plaintiff's  close  from  time  immemorial  ;  secondly, 
yearsTespec  c^Q  enjoyment  of  a  similar  right  of  way  for  more  t&an 
iii^'fict  fotmore  ^^^^y  y^^^ '  thirdly,  an  enjoyment  of  a  similar  right 
than  forty  years  of  way  for  more  than  twenty  years.    The   plaintiff  and 

was  proved.  In,_,  t»     t       -mw  t^  j 

1839,  all  frays  defendant  were  tenants  of  the  Mercers  Company  and 
certofnawaJd*  king's  College  respectively.  Up  to  the  year  1839,  the 
were  extin-       close  in  which  the  alleged  trespass  was  committed  bad 

guished  by  an  . 

Act  of  Parlia-    been  Open  land,  when  it  was  enclosed  under  a  private  Act 
way  was  not  set  of  Parliament.     A  user  of  the  road  as  a  carriage  way  for 
h"couw''ntVbf  ™^*^  ^^^^  forty  years  was  proved  by  the  defendant. 
presumed  from      The  enclosure  award  set  out  a  bridle  and  foot  way  only, 

the  user  that  . 

the  award  was    and  by  the  41  Oeo.  3,  c.  109,  s.  11,   which  is  incorpo- 

properiy^made,  rated  with  the  private  Act,  all  ways  not  set  out  by  the 
th **  't**  *r*     commissioners  are  to  be  stopped  up  and  extinguished, 
years  having         For  the  purpose  of  destroying  the  effect  of  the  award, 
the  award  no     two  points  Were  taken  by  the  defendant.     First,  that  the 
gained"under"   long-continued  user  of  the  way  as  a  carriage  way,  long 
2  &  3  Will.  4,    before  and  after  the  award,  rebutted  the  legal  presumptioa 
that  the  award  was  properly  and  formally  made^  and  so 
threw  upon  the  plaintiff  the  burden  of  proving  that  fact 
Secondly,  that  the  actual  user  for  the  period  alleged  ren- 
dered the  defendant's  right  indefeasible  under  the  2  &  3 
Will.  4,  c.  71,  s.  2. 

His  Lordship  overruled  both  points.  He  said  that  both 
plaintiff  and  defendant  were  bound  by  the  award,  and  that 
nothing  could  be  looked  at  which  took  place  before  the 
making  of  the  award,  which  must  be  presumed  to  be  valid. 
Then,  as  only  nineteen  years  had  elapsed  since  the  making 
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oFthe  award,  there  was  no  ground  for  any  claim  under  the  1859. 

Prescription  Act.  h"^^ 

Power  and  Henry  Mills  for  the  plaintiff.  tillet 

O'Malley  and  Couch  for  the  defendant 


Norwich,  coram  Pollock,  C,  B. 
CANN  V.  TAYLOR  and  others. 

XHIS  was  an  action  of  ejectment  to  recover  certain  cot-  In  ejectment 
tages  situate  at  Wymondham,  in  the  county  of  Norfolk.      gee  to  recover 
The  cottages  in  question  were  mortgaged  in  the  year  fhriands  mort- 
1827,  by  the  then  owner,  Mrs.  Elizabeth  Child,  to  one  gaged,  it  is 

.  sufficient  to 

Joseph  Sewell.  This  mortgage  was  assigned  by  Sewell  to  prove  part  pay- 
Anne  Plummer,  and  by  Anne  Plummer's  devisees  to  John  by  a'wiret'y'*'* 
Stephenson  Cann.  without  giving 

•  ^  ^  any  direct  evi- 

The  plaintiff  was  the  devisee  of  John  Stephenson  Cann.  dence  that  the 
In  the  year  1864,  Mrs.  Child  sold  a  portion  of  the  pro-  iS°de?ault  and 
perty  to  Samuel  Taylor,  one  of  the  defendants,  who  resold  J?a"c5mpciled^ 
to  William  Camp,  another  defendant,  and  these  were  the  to  pay,  or  that 

1      1    /.      1  1      L     t  11  .  *®  payment 

only  defendants  who  had  appeared  to  the  writ.  was  made  at 

The  only  question  was,  whether  the  claim  of  the  mort-  Jhe  mortgagor, 
gagee  was  not  barred  by  reason  of  the  nonpayment  of 
principal  or  interest  for  more  than  twenty  years. 

At  the  time  of  the  first  assignment  the  brother  of  the 
mortgagor  became  surety  for  the  payment  of  the  principal 
money  and  interest,  and  there  was  evidence  that  he  had 
within  twenty  years  of  the  time  when  this  action  was 
brought,  namely,  in  the  year  1838,  paid  a  sum  of  money  on 
account  of  interest  There  was  also  evidence  that  Elizabeth 
Child,  in  a  conversation  with  one  of  the  witnesses,  had 
stated  that  she  wished  to  sell  the  property,  that  Mr.  John 
Stephenson  Cann  had  advanced  money  on  it,  and  that  he 
would  pay  out  of  money  in  his  hands  the  interest  on  the 
mortgage ;  but  there  was  no  evidence  that  he  had  ever 
done  so. 


652 


CASES  ON  THE 


r. 

TATLOa 

sni  Otben. 


Keamtj  for  tlie  defendant  Camp,  objected  thmt  Chk  evi- 
dence was  insaffidenty  as  it  was  not  shown  tiimt  the  pay- 
meut  by  the  surety  was  authorized  by  the  original  mort- 
gagor, and  that,  therefore,  it  was  not  a  sufficient  payment 
of  interest  to  enable  the  plaintiff  to  maintain  this  action 
under  7  Will.  4  k  1  Vict  a  28. 

PoLU>CK,  C.  B. — It  is  quit^  immaterial  to  the  UKNtgagee 
from  whom  he  recrires  the  money,  and  haying  recreived  it 
he  is  disarmed  from  making  forther  inquiry,  and  from 
pursuing  his  remedy.  From  the  character  of  the  person 
who  paid  the  money,  that  of  surety,  we  must  presume  that 
the  principal  debtor  was  in  default,  and  that  it  became  the 
duty  of  the  surety  to  pay  the  interest.  In  the  absence  of 
any  evidence  to  the  contrary  I  shall  so  direct  the  jaiy- 

Evans  and  Couch  for  the  plaintiff. 

Keane  for  the  defendant  Camp. 

The  other  defendant  appeared  in  person. 


When  in  a 
notice  of  dis- 
honour of  a  bill 
of  exchanjpe 
the  name  of  the 
acceptor  was 
wrongly  stated, 
but  the  notice 
was  correct  in 
other  respects: 
Held,  that  it 
was  a  question 
for  the  jury 
whether  the 
defendant  was 
thereby  de- 
ceived, and  that 
being  found  in 
the  negative, 
that  the  verdict 
should  be 
entered  for  the 
plaintiff. 


Ipstoich,  coram  Wightman^  •/. 

HARPHAM  r,  CHILD. 

XHIS  was  an  action  on  a  bill  of  exchange,  drawn  by  the 
defendant  on  John  Bagshaw,  and  endorsed  by  the  defend- 
ant to  the  plaintiff.  The  defence  was,  that  the  plaintiff 
had  received  no  sufficient  notice  of  dishonour. 

A  notice  of  dishonour  was  put  in  by  the  plaintiff  in 
which  a  Mr.  Vaux's  name  was  mentioned  as  the  acceptor 
of  the  bill,  by  mistake,  as  the  plaintiff  said,  for  Bag- 
shawls;  in  other  respects  the  notice  described  the  bill 
correctly.  It  appeared  that  there  was  a  Mr.  Vaux,  a  ship- 
builder, residing  at  the  same  place  as  Bagshaw,  with  whom 
the  plaintiff  had  had  money  transactions. 

Keane  objected  that  this  notice  was  insufficient,  and 
that  the  plaintiff  ought  to  be  nonsuited. 

WiGHTMAN,  J. — I  shall  take  the  opinion  of  the  jury  as 
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to  whether  or  no  the  defendant  was  misled  by  the  mistake 

in  the  notice.  „^^^^^^ 

The  jury  replied  to  this  question  that  the  defendant  was  «. 

not  misled. 

The  learned  Judge  thereupon  ordered  the  verdict  to  be 
entered  for  the  plaintiff. 

Couch  for  the  plaintiff. 

Keane  for  the  defendant 


Coram  Pollock,  C.  B. 
FARROW  V.  BLOMFIELD* 
JLhIS  was  an  action  brought  for  the  seduction  of  the  Apartytotb« 
plaintiff's  daughter  by  the  defendant.  called'aa  a  wit- 

In  the  course  of  the  cross-examination  of  the  plaintiff,  S^Jf^JJ^  ^"y  be 
he  was  asked,  with  a  view  of  showing  that  his  feelings  had  "ked  in  crow- 

1  ..1111111  It      ciuiininaiion 

not  been  mjured,  whether  he  had  not,  subsequently  to  the  the  contents  of 
seduction,  written  a  letter  to  the  defendant  in  which  certain  hc^hlV written, 
friendly  expressions  were  contained.  without  pr^ 

'*        ^  ...     ducmg  the 

It  was  objected  on  the  part  of  the  plaintiff,  that  this  letter, 
question  could  not  be  asked,  but  that  the  letter  must  be 
put  in  as  evidence  for  the  defendant. 

Pollock,  C.  B. — If  a  question  arises  as  to  the  contents 
of  a  written  instrument,  and  you  can  get  a  witness  to  come 
and  swear  that  he  heard  the  plaintiff  say  that  it  contained 
such  and  such  expressions,  that  is  good  evidence  of  the 
contents  of  the  document  without  producing  it  And  if 
the  plaintiff  is  himself  in  the  box,  you  may  ask  him  as  to 
the  contents  of  the  document,  and  his  answer  will  be  as 
good  evidence  as  any  previous  statement.  He  may,  per- 
haps, refer  to  the  deed  for  better  information,  and,  per- 
haps, the  Judge  might  say  that  the  document  ought  to 
be  produced.  I  should  do  so  myself  in  some  cases.  This 
question  may  be  put. 

Couch  and  J9.  Broum  for  the  plaintiff. 
Henry  Mills  and  Bulwer  for  the  defendant. 
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tr*  r*"/trd  to  an 

rMurn,  Vi^, 
ttiikt  ttt€  rttitrm 

i*u  to  pr«rtc 
tAi«  eltfv  t»on. 
An  irrejroiar 
liwtof  v'/um 


REGIXA  r.  CLABKE. 

XHE  defendant  was  indicted  for  preventing  a  Toter  for 
t^ie  boroagb  of  Cirencester  from  recording  hk  voCe  oo  the 
last  general  election. 

TF.  ^.  CooSe  and  Crippt  appeared  far  die  prosccotioo, 

J.  J.  Pcwell  and  H.  Jamtt  for  the  defence. 

In  order  to  prore  the  holding  of  the  election,  a  p<4'0f 
purporting  to  be  a  certified  copy  of  the  election  writ  from 
the  Crown  Office,  was  offered  in  evidence.  It  was  objected, 
on  the  part  of  the  defendant,  first,  that  the  copy  should  be 
an  examined  one;  secondly,  that  eren  if  a  certified  copy 
would  do,  the  present  one  was  insufficient,  inasmuch  as  it 
was  signed  merely  with  the  name  of  a  person  whose  office 
was  not  described. 

Byles,  J.,  decided,  first,  that  14  k  15  Vict  c.  99,  s.  14, 
applied,  so  that  a  certified  copy  would  do ;  secondly,  that 
the  document  in  question  would  be  sufficient,  on  proof  of 
the  office  of  the  signing  perison. 

One  of  the  returning  officers  of  the  borough  was  called 
and  asked  when  he  received  the  writ,  and  whether  he 
thereupon  held  an  election  ?  It  was  objected,  on  the  part 
of  the  defendant,  that  the  return  was  the  only  proper  proof 
of  the  holding  of  an  election ;  on  behalf  of  the  prosecution, 
JR.  V.  Bowler  ifjL)  and  R.  v.  Ellis  (b)  were  cited. 

Bylbs,  J. — Something  might  have  prevented  a  return ; 
a  convulsion  of  nature,  or  some  other  vis  major,  might 


(a)  1  Con*.  Sc  Marsh.  659. 


(b)  Ibid. 


OXFORD  CIRCUIT,  22  VICT.  ^  666 

have  cut  the  election  shorty  yet  the  offence  would  have        1859. 
been  committed.    The  proffered  evidence  is  sufficient. 

The  witness,  in  order  to  prove  that  the  obstructed  person 
was  a  voter,  then  produced  a  book  containing  the  original 
register  of  voters.  This  was  entirely  in  writing,  and  duly 
signed.  It  was  objected  that  this  was  not  proper  evidence, 
and  6  Vict.  c.  18,  s.  49,  and  also  s.  27  were  referred  to. 

Btlbs,  J. — ^There  ought  to  be  a  copy  of  the  list  printed 
in  a  book,  and  signed,  in  order  to  constitute  a  proper 
register.  Section  27  does  not  apply.  The  only  question 
is,  whether  there  is  any  register  at  all.  This  register  (a)  is 
irregular,  but  valid,  and  I  hold  the  written  book,  signed, 
tQ  be  admissible  evidence. 

In  cross-examination,  questions  were  asked  of  a  witness 
to  show  that,  when  the  restraint  was  used,  there  would  not 
have  been  time  for  the  voter  to  get  to  the  polling  place 
before  four  o'clock. 

Byles,  J. — I  shall  tell  the  jury  that,  if  the  restraint 
were  at  any  time  before  four  o'clock  it  is  quite  sufficient. 

The  defendant  was  convicted. 

N.B. — The  defendant,  on  being  called  on  to  plead,  said 
that  he  was  not  guilty,  and  had  been  punished  for  the  same 
offence  before.  It  appeared  that  the  voter  had  complained 
to  the  magistrate's  clerk  of  the  peace,  who  summoned  the 
defendant  for  an  assault,  of  which  he  was  convicted,  and 
thereupon  fined.  It  was  contended  that,  by  6  Geo.  4, 
c.  31,  ss.  27,  28,  29,  and  14  k  16  Vict.  c.  100,  the 
defendant  had  been  autrefois  convict,  and  that  the  plea 
need  not  now  be  in  writing ;  but  the  Judge  decided  the 
plea  must  be  in  writing,  at  the  same  time  saying  that  the 
other  objection  might  be  an  important  one. 

(a)  In  a  lucceeding  case  (  R.  v.  and  that,  even  if  the  list  was  not 
Colebourne  and  otkert)  Bylbs,  J.,  signed,  the  register  would  be  good, 
hiid  down  that  the  decision  of  the  though  the  barrister  had  contra- 
revising  barrister  was  conclusive,  vened  the  statute. 
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1859. 
'"^'^''^^  Stafford,  coram  WUlet,  J. 

DAWSON  V.  JOHNSON  and  othbbs. 

SmmwurAssixes. 

JiSfi^g  onthe  Trespass,  for  entering  plaintirs  house,  &c 
mortpaj^ed  P)ea :  Dot  guilty  by  statute  19  Geo.  2. 

re-letting  to  The  plaintiff*  had  mortgaged  the  house  to  the  defendants. 

teniufC^the"     There  was  no  redemise  in  the  mortgage  (a).    The  plain* 
mortgagor  can-  tiflTs  mother  had  lired  in  it  as  his  tenant      After  the 

Bot  maintain  .  ,    .      .       .         •  ,  ,. 

tretpast  mortgage  she  continued  in  it,  but  he  also  went  to  live 

there. 


against  them 
for  distraining. 


After  the  mortgage  had  become  absolute  by  default,  the 
defendants,  the  mortgagees,  went  to  the  house,  and  agreed 
with  the  plaintifi^'s  mother  that  she  should  become  their 
tenant  at  a  certain  rent.  The  rent  being  in  arrear,  the 
defendants  distrained,  which  was  the  trespass  com- 
plained of. 

It  was  contended  for  the  plaintiff  that  there  was  no 
relation  of  landlord  and  tenant  to  justify  the  distress. 

Sed  per  Willbs,  J. — ^The  defendants  were  entitled  to 
enter  and  take  possession  ;  they  did  so,  and  let  the  pre- 
mises, therefore  the  plaintiff  cannot  maintain  the  action. 

Verdict  for  the  defendants  (6). 

Scotland  for  the  plaintiff. 

Oray  for  the  defendants. 

(fl)  See  MetropolUan  Inturauce  (b)  Scotland  moved  in  Common 
Company  Y.  Brown^  28  L.  J.^  Exch.,  Pleas,  but  the  Court  reluaed  a  rule, 
and  caaea  there  cited. 
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MIDLAND    CIRCUIT. 


SummerJtmet, 


Lincoln^  coram  Erie,  J. 
REGINA  V.  JOHNSON. 

Iuujm 
NDICTMENT  for  encroaching  on  and  obstructing  a  The  common 

I  •   1  notion  that 

highway.  owners  of  land 

•ni  .        ...  on  the  sidea  of 

Plea  :  not  guilty.  a  highway  may 

Mellor  and  Field  for  the  prosecution.  enclose  up  to 

.  within  fifteen 

Hayes f  oerjt.,  for  the  defence.  feet  of  thecen- 

The  defendant  was  the  owner  of  land  on  each  side  of  and"he"quea^'^' 
the  highway,  and  he  had  encroached  on  the  road,  as  was  Jion  will  always 
alleged,  by  enclosing  certain  grassy  strips  or  slips  of  soil,  extent  of  the 
more  than  fifteen  feet  from  the  centre  of  the  highway.  user.^^  ^ 

It  was  proved  that  these  had  been,  within  living  memory, 
used  as  portions  of  the  road,  being  walked  over  by  pas- 
sengers, &c. 

Hayes,  Serjt,  for  the  defence,  disputed  this  evidence, 
and  tried  to  prove  acts  such  as  putting  dung,  &c.  upon 
the  land.  He  disclaimed  relying  on  the  vulgar  notion, 
that  the  owners  of  the  soil  on  each  side  of  the  highway 
might  enclose  to  within  fifteen  feet  of  the  centre ;  an  error 
probably  arising  from  a  misapprehension  of  the  Highways 
Act  (a). 

Erle,  C.  J. — ^That  is  an  error,  no  doubt.  (To  the 
jury.) — The  question  is,  were  these  pieces  of  land  portions 
of  the  highway?    Were  they  used  as  such  by  the  public? 

Verdict  for  the  defendant  (5). 

(a)  5  &  6  Will.  4,  c.  50.  obtained  a  rule  niti  to  set  this  ver- 

(6)  Macaulay    moved  for  and      diet  aside  as  against  the  evidence. 


Summer  Attizet, 
Deductions  for 
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1859.  Nottingham,  coram  Williams^  J. 

^^^^  ARCHER  V.  JAMES. 

j^CTION  for  work. and  labour  by  the  plaintiff,  as  an 
machinrrent     ^^^^^^^  ^^  ^^^  making  of  stockings   in  the  defendants' 

and  other  factory, 

as  a  fact  to  be  Pleas:  Except  as  to  3^.  Id,  (paid  into  Court)  ne?er 
frade\Aouffh  '"^^ebted ;  payment  and  set-off  for  the  use  of  frames  of  the 
there  was  no     defendants,  and  standin&:-room  for  the  same,  and  the  use 

custom  in  fac- 

toriwy.'—Heid,  and  hire  of  chattels  and  effects  by  the  defendants  let  on  hire 

within^^the        ^  ^^^  plaintiff.     Issue. 

Truck  Act.  Hayes,  Serjt,  and  Manley  Smith  for  the  plaintiff. 

Macaulay,  Q.  C,  and  Merewether  for  the  defendants. 

The  plaintiff  was  a  framework-knitter,  and  had  been 
employed  at  the  defendants'  factory  for  three  years  and 
nine  months  from  the  1st  of  September,  1855,  to  the  4th 
of  June,  1859,  and  was  making  heels  of  stockings  at  7d.  a 
dozen,  and  that  during  that  period  every  week  the  de- 
fendants deducted  from  his  wages  3«.  4d.  in  the  summer, 
and  38.  lOd.  in  the  winter,  and  that  these  stoppages  were 
made  whether  the  plaintiff  earned  more  or  less.  The  stop- 
pages were  seven  in  number,  viz.,  for  frame  rent  Is.  9<f., 
machine  rent  4d.,  standing  3^.,  winding  \s.,  gas  4d,,  fire 
2d.,  besides  fines.  The  defendants  had  delivered  a  set-off 
for  stoppages,  and  that  was  the  sum  in  the  aggregate 
which  the  plaintiff  now  sought  to  recover  as  illegal  deduc- 
tions or  stoppages  under  the  Truck  Act.    That  set-off  was 


us: — 

1.  Frame  rent 

2.  Machine  rent 

3.  Standing 

4.  Windiqg 

5.  Gas       . 

8. 

atl 
0 
0 
1 
0 

d. 

9   a 

4 

3 

0 

4 

£    s.    d. 

week    14  10    5 

„          2  13    4 

2    0    0 

8    0    0 

1     9  11 

6.  Fire  in  waiting-roc 

7.  Fines    . 

)m       0 

9 

2 

0  11    3 

1  6     1 

£30  10    0 

MIDLAND  CIRCUIT,  22  VICT.  669 

Hayesj  Serjt.,  for  the  plaintiflT,  stated  that  all  these  1859. 
deductions  or  stoppages  from  wages  are  illegal  under 
the  Truck  Act,  and  that  by  the  23rd  section  no  deduction 
or  stoppage  from  the  wages  of  any  artificer  was  allowed 
(except  as  therein  named),  namely,  if  such  artificer  be 
employed  in  mining,  for  materials,  tools  or  implements  to 
be  by  such  artificer  employed  in  his  occupation,  or  for 
money  advanced  for  such  purpose.  But  then  the  Act  ex- 
pressly said,  that  such  stoppages  or  deduction,  even  in 
mining,  shall  not  exceed  the  real  and  true  value  of  such 
fuel,  materials,  tools  and  implements,  and  shall  not  be  in 
any  case  made  from  the  wages  of  such  artificer,  unless  the 
agreement  or  contract  for  such  stoppage  or  deduction  shall 
be  in  writing,  and  signed  by  such  artificer.  The  1  &  2 
Will.  4,  c.  37,  was  passed  15th  of  October,  1831,  and  was 
an  Act  ''  to  prohibit  the  payment  otherwise  than  in  the 
current  coin  of  the  realm,"  and  the  first  clause  expressly 
enacts,  ''  that  in  all  contracts  for  the  performance  of  any 
labour,  the  wages  of  such  artificer  shall  be  made  payable 
in  coin  only ;  and  that  if  in  any  such  contract  the  whole  or 
any  part  of  such  wages  shall  be  made  payable  in  any  manner 
other  than  in  coin,  such  contract  shall  be  illegal,  null  and 
void."  And  the  second  clause  then  says,  "that  if  any  pro- 
vision be  made,  directly  or  indirectly,  in  what  way  any  part 
of  the  wages  to  become  due  shall  be  laid  out  or  expended, 
such  contract  shall  be  illegal,  null  and  void."  And  the 
third  clause  enacts  distinctly,  ''  that  the  entire  amount  of 
the  wages  earned  shall  be  actually  paid  in  coin,  and  not 
otherwise,  and  every  payment  of  wages  made  otherwise 
than  in  coin  shall  be  illegal,  null  and  void."  And  the 
fourth  clause  expressly  enacts,  ''  that  every  artificer  shall 
be  entitled  to  recover  from  his  employer  the  whole  or  so 
much  of  the  wages  earned  as  shall  not  have  been  actually 
paid  to  him  in  coin."  And  the  fifth  clause  ''  allows  no 
set-off  for  any  goods,  wares  or  merchandize  supplied  to 
such  artificer  at  any  shop  or  warehouse  in  the  profits  of 
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1859.         which  such  employer  shall  have  any  share  or  interest" 
The  learned  counsel  then  called  : — 

Thomas  Archer,  the  plaintiff,  who  said, — I  am  a  frame- 
work-knitter. I  have  been  in  defendants'  employ  three 
years  and  nine  months.  I  entered  their  service  September, 
1855,  and  remained  till  June,  1859.  I  used  to  be  paid  Id. 
per  dozen  for  heels.  The  defendants  have  a  factory,  and  I 
worked  there.  I  was  paid  irregularly.  They  used  to 
reckon  my  work  at  Id.  a  dozen,  and  then  to  deduct  3«.  4<f. 
for  charges.  In  summer  time  it  was  3^.  4(i.  and  in  winter 
3«.  \0d.  The  charges  were  \s.  9d.  for  frame  rent,  and  4<f. 
for  machine  rent  and  3d.  standing-room ;  in  winter  time, 
gas  Ad.f  steam  2d.,  and  there  was  a  charge  for  fines,  and 
another  for  winding.  I  was  charged  U.  a  week  for  wind- 
ing. I  used  to  be  stopped  for  steam  I  did  not  use,  as  I 
worked  by  the  hand.  It  was  a  fine  for  the  steam  power. 
The  frame  rent  was  for  the  frame  of  theirs  I  worked  in. 
The  machine  rent  is  for  their  machine,  with  which  we  nar- 
rowed our  work.  If  I  was  absent  I  was  fined  A^d.  for  a 
quarter  of  a  day  for  steam ;  and  if  I  was  there  I  should 
not  use  it.  The  steam  pipes  warmed  the  room,  and  they 
charged  2d.  for  them.  The  deductions  were  made  what- 
ever our  earnings  might  be.  The  last  week  I  was  there  I 
earned  6s.  6d.,  for  eleven  dozen,  from  which  they  deducted 
Ss.  4d.  I  have  never  worked  in  any  other  factory  besides 
James's.  I  know  of  no  other  factory  besides  James's 
which  makes  stoppages. 

Cross-examined. — I  have  paid  charges  in  shops,  but 
not  in  factories.  In  the  shop  I  work  in  at  this  time  they 
make  charges;  but  it  is  not  upon  the  factory  system. 
I  work  in  Mr.  Severn's  shop,  and  pay  3^.  for  charges. 
I  should  think  they  are  for  rent  and  winding.  I  don't 
know  what  the  winding  is,  nor  the  rent.  When  I  went 
to  Severn's  he  said,  •'  You  know  our  rules,  and  I  don't 
want  you  to  come  here  and  kick  up  a  disturbance." 
At  James's  I  used  to  be  settled  with  every  week.    The 
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person  who  paid  used  to  say,  "  What  is  your  work  ?"  ^  1859. 
and  I  told  him  what  my  work  was.  He  then  said, 
"  What's  your  charges  ?"  and  I  said  that  they  were3«.  4d. 
Sometimes  we  worked  half  time  and  then  it  was  not  3s.  4c{. 
When  they  used  to  ask  me  what  the  charges  were,  they 
used  to  name  the  fines;  they  were  on  a  slate.  I  don't 
know  that  I  ever  expressed  any  disagreement  with  what  I 
received.  I  expected  there  would  be  some  charges,  and  I 
was  told  what  they  were. 

Elijah  Bartlam,  a  framework-knitter,  who  had  left 
Messrs.  James's  employ  at  the  same  time  as  the  plain- 
tiff, proved  that  the  stoppages  made  from  his  wages 
were  similar  to  those  stopped  from  the  plaintiff;  except 
the  last  week,  all  his  earnings,  7^.,  were  stopped  for  stop- 
pages. 

Samuel  Martin  (another  workman)  said  : — The  trade  of 
a  framework-knitter  in  factories  is  quite  new  of  late  years, 
since  the  frames  have  got  into  factories.  I  am  paid  so 
much  a  dozen,  and  we  pay  no  charges.  I  don't  know  any 
that  pay  charges  besides  James's. 

Cross-examined. — I  have  worked  in  a  shop.  I  last 
worked  in  one  three  years  ago,  and  paid  3^.  *Sd,  a  week. 
I  agreed  with  the  middleman.  I  was  to  have  Is.  8d.  a 
dozen.  It  was  1«.  5d,  a  dozen  first  hand,  in  shops,  for  legs. 
I  have  now  S^d.  a  dozen,  with  no  charges. 

George  Caunt,  framework-knitter,  said  : — I  have  worked 
at  Mr.  Gibson's  and  in  factories  about  six  years— at  Mr. " 
Gibson's  about  a  year  and  a  half.  I  never  worked  upon 
the  charge  system  at  all.  The  custom  is  to  pay  no.  charges 
in  factories.  That  system  commenced  about  seven  or  eight 
years  ago.  Some  years  ago  I  worked  at  Messrs."  James's 
factory,  and  I  paid  no  charges.     I  worked  by  steam. 

Another  witness,  who  worked  at  another  factory,  gave 
similar  evidence. 

William  Gibson,  Esq.,  a  manufacturer  of  hosiery,  proved 
as  follows: — I  have  had  a  factory  in  Nottingham  about 

VOL.  I.  Y  Y  p.p. 
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1859.        seven  years.     It  is  about  seven  or  eight  years  ago  the  frames 

were  got  into  factories,  and  the  mode  of  working  has  been  | 

gradually  changing  ever  since«     For  those  frames  which  | 

were  not  worked  by  power  charges  were  made,  but  not  for 
those  worked  by  steam.  Generally,  frames  are  worked  by 
power  in  factories.  The  wages  are  paid  net,  except  for  a 
small  fine. 

Cross-examined. — I  used  to  employ  men  on  the  charge 
system  in  factories;  I  think  I  discontinued  it  in  1853  or 
1855.  The  rate  per  dozen  varies  in  shops,  and  in  factories 
it  is  less,  but  I  cannot  speak  to  what  the  proportion  is* 

By  a  Juryman. — ^There  are  charges  for  needles. 

That  being  the  plaintiflTs  case, 

Hayes f  Seijt.,  stated,  in  answer  to  the  Learned  Judge, 
that  he  should  not  contend  that,  in  the  absence  of  the  Truck 
Act,  there  was  any  evidence  of  the  contract.  He  cited 
Chawnor  t.  Cummings  (a). 

Macaulay  then  went  to  the  jury,  and  urged  that 
these  deductions  or  charges  are  nowhere  mentioned 
or  alluded  to  in  the  Truck  Act;  that  they  are  not 
in  the  nature  of  payment  at  all;  that  the  system  is 
only  the  mode  of  calculating  the  amount  of  wages,  and 
nothing  more;  that  the  deductions  were  according  to  the 
usage  of  the  trade,  and  that  the  plaintiff  knew  and  was 
dealt  with  accordingly;  that  he  contracted  upon  those 
terms ;  and  that  his  wages  so  ascertained  had  been  actually 
paid  him  in  the  current  coin  of  the  realm.  He  then  pro- 
ceeded to  read  a  statement  of  prices  where  frame  rents  and 
charges  were  agreed  to,  and  called 

Mr.  Charles  James,  one  of  the  defendants,  said:— 
We  have  set  up  all  our  frames  in  factories.  The  frame 
plaintrfF  worked  was  one  of  twenty  or  thirty  hired  by  us. 
The  charges  we  make  in  the  factory  are  precisely  the  same 
we  used  to  make  in  the  shops.  One  of  our  charges  for  fire 
(a)  8Q.  B.  Rep.  311. 
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in  heating  the  room  is  thus,  the  men  used  to  club  together  1859. 
for  fire  to  keep  themselves  warm,  and  they  now  pay  for 
heating  the  room  instead  of  heating  it  themselves.  I 
believe  there  were  no  other  frames  in  factories  four  years 
ago,  and  the  system  of  having  machines  in  factories  had 
not  commenced  then.  The  difference  between  a  factory 
where  there  are  no  charges  would  vary  2d,  Plaintiff  was 
engaged  by  a  person  who  generally  said, — '*  How  much  do 
you  make  your  money  ?" — the  man  answers,  and  he  is  paid 
less  the  charges. 

Cross-examined.—Ours  was  one  of  the  first  factories 
that  got  footing  frames  in.  Before,  there  were  no  charges 
in  factories.  Frame  rent  is  a  shop  charge,  and  so  is  ma- 
chine rent.  The  machine  is  to  narrow  the  work.  The 
charge  for  the  loss  of  steam  power  is  to  enforce  regular 
attendance.  It  is  simply  a  fine  to  enforce  attendance 
against  a  man  getting  drunk  or  otherwise,  4i<f.  for  a 
quarter  of  a  day.  It  was  not  necessary  to  do  it  in  shops. 
Except  a  man  requests  his  frame  be  kept  for  him  when 
away,  we  should  not  put  the  charges  of  3«.  4fd.  upon  him 
for  it,  because  it  would  be  let  again  in  the  mean  time — that 
would  be  when  he  was  absent  from  illness. 

Re-examined. — The  consequence  of  the  small  earnings 
of  6s.  bd.  was  on  account  of  the  footers  not  being  at  work. 

His  Lordship  observed,  there  could  be  no  doubt  the 
question  at  issue  depended  upon  the  true  construction  of 
the  Act  of  Parliament. 

The  learned  Judge  then  left  it  to  the  jury  to  say  whe- 
ther the  stoppages  were  according  to  the  usage  of  the 
trade,  when  they  stated  that  they  were  of  that  opinion,  but 
that  there  was  no  custom  in  factories.  His  Lordship 
stated  he  should  direct  a  nonsuit,  with  leave  to  move  to 

enter  a  verdict  for  the  plaintiff. 

Nonsuit,  (a) 

(a)  Hoycf,  Seijt.,  moved  in  Queen's  Bench,  but  took  nothing. 
Y  y2 
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1859. 

WESTERN    CIRCUIT  (a). 

Winchester,  coram  Bramwell,  B. 
REGINA  V.  RACHEL  COX. 

Summer  Asrizes,    -  -  . 

On  an  indict-  W  OUNDING  With  intent  Unlawful  wounding.  The 
wounding  with  prisoner,  with  two  other  women  and  three  men,  were  eo> 
ac!^/' intent     camped  as   gipsies  on  a  common.     The  prosecutor  and 

must  be  proved,  another  policeman  were  directed  by  the  owner  of  a  neigh- 
Prisoner  may  , 
be  guilty  of       bouring  plantation  (not  the  lord  of  the  manor),  who  had 

wou^n^ingf  Sustained  damage  from  the  tribe,  to  remove  them.  The 
though  there  be  police  ordered  the  gipsies  to  remove,  who  refused  to  do  so, 

no  intent  to        '^  ^  '^^  '  ,  ' 

wound,  if  the  and  one  of  the  men  assaulted  one  of  the  police,  who  there* 

caicuJated^o  upon  proceeded  to   take   him  into  custody.    The  other 

known  to  be  policeman  (the  prosecutor)  took  hold  of  two  of  the  women, 

such.    Peace  and  while  holding  them,  the  prisoner  struck  him  on  the 

officers  have 

no  right  to  turn  back  With  a  scy  the,  the  edge  of  which  was  fenced,  with 
lanTj^Scept  ^^^  exception  of  two  inches  at  the  end,  inflicting  a  wound 
by  the  order  of  h^lf  an  inch  in  depth,  and  an  inch  in  length. 

the  owner  of  r      '  o 

the  land.  Bere,  for  the  prisoner,  contended  that,  under  these  cir- 

cumstances, the  prisoner  could  not  be  convicted  of  even 
an  unlawful  .wounding;  comparing  it  to  a  case  where  the 
wound  might  be  inflicted  by  a  nail  on  a  stick,  unknown 
to  the  person  using  it. 

Bramwell,  B.  (to  the  jury). — The  police,  in  this  case, 
had  no  right  to  interfere  with  the  gipsies,  except  at  the 
order  of  the  owner  of  the  land,  and  their  resistance,  with- 
out the  use  of  weapons,  would  have  been  justifiable.  As  to 
the  felony  that  is  charged,  a  man  is  generally  supposed, 
by  the  law,  to  intend  the  natural  consequence  of  his  act, 
but,  in  this  case,  it  is  not  so,  and  to  find  the  prisoner 
guilty  of  the  felony,  you  must  be  satisfied  of  the  existence 
of  the  actual  intent  to  wound,  as  charged  in  the  indict- 
(a)  Reported  by  J.  B.  Rowley,  Esq. 


Rachel  Cox. 
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meat.     As  to  the  unlawful  wounding,  if  this  case  were         1859. 
like  that  put  by  the  counsel  for  the  prisoner,  she  would      ^^^^^^ 
not  be  guilty,  as  it  would  be  a  mere  accident.     But  it  is  v. 

for  you  to  say  whether,  though  the  prisoner  did  not  intend 
to  wound,  she  did  not  know  that  the  end  of  the  scythe 
was  uncovered,  and  therefore  likely  to  wound.  For  an 
example  :  suppose  you  fired  a  gun,  loaded  with  shot,  at  a 
person,  but  at  such  a  distance  that  you  did  not  think  it 
would  reach  him,  and  some  of  the  shots  did,  that  would  be 
an  unlawful  wounding.  You  will  say  whether  the  pri- 
soner is  guilty  of  wounding,  with  intent  of  unlawful 
wounding,  or  not  guilty. 

Guilty  of  unlawful  wounding. 

Sclater  for  the  prosecution. 

Bere  for  the  prisoner. 


REGINA  V.  W.  WHITE. 

JbvECEIVING.    The  prisoner  was  charged  with  receiving  In  an  indict- 
lead,  the  property  of  the  Queen,  he  well  knowing  it  to  have  "wing  goods, 

been  stolen.  knmving  them' 

to  have  been 

Bramwell,  B.  (to  the  jury).-The  knowledge  charged  ^Y,!,^,";,^*^;;^ 
in  this  indictment  need  not  be  such  knowledge  as  would  knowledge  is 

,  .      1    ./.     1  .  11  11111   sufficient  to 

be  acquired  if  the  prisoner  had  actually  seen  the  lead  sustain  it. 
stolen ;   it   is  sufficient   if  you   think   the   circumstances 
were  such,  accompanying  the  transaction,  as  to  make  the 
prisoner  believe  that  it  had  been  stolen. 

Guilty. 

Kinglake,  Serjt,  and  Yonge  for  the  prosecution. 

Edwards  for  the  prisoner. 
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"■^^^  REGINA  V.  HAYNES. 

Summer AiH^e..  MuRDER.    Insanity.     The  prisoner,    a    soldier,    was 
for  the  prose,     charged   with  the  murder  of  Mary  MacGowan,   at  the 
s^lTare**^"'  Camp  at  Aldershott. 
closed,  the  fhe  deceased  was  an  "  unfortunate  woman,"  with  whom 

Judge  will  not, 

atthesugges.  the  prisoner  had  been  intimate,  and  was  on  the  most 
counsel  for  the  friendly  terms  up  to  the  moment  of  the  commission  of  the 
cxam?ne  a'wit-  ^^^"ce.  No  motive  was  assigned  for  the  perpetration  of 
ness  not  before  the  act,  and  general  evidence  was  given  that  the  prisoner, 
called    The  '  ^  a        A  a 

circumsunceof  wbile  m  Canada,  having  seduced  a  young  woman  under  a 

havmTacted  Promise  of  marriage,  which  he  had  been  unable  to  fulfil, 
under  an  irre-  by  reason  of  his  regiment  having  been  ordered  home,  his 
encetothe  mind  had  been  much  affected  by  the  circumstance.  Wit- 
homicide  no  nesses  having  been  called  for  the  defence,  and  Cole  having 
theTim*  h '^^  replied  on  the  part  of  the  prosecution,  he  proposed  to  call 
committed  the  the  surgeon  of  the  gaol,  that  he  might  ask  him  as  to  the 
was  doing  what  State  of  the  prisoner's  mind.  Edwards^  for  the  prisoner, 
was  wrong.  objected,  as  both  the  cases  were  closed. 

Bramwell,  6.— It  is  quite  clear  that  counsel  cannot 
call  him,  as  the  cases  are  closed  ;  and  if  it  were  allowed,  it 
would  necessitate  two  more  speeches.  The  only  doubt  I 
have  is,  whether  I  should  examine  him,  as  to  which  I  will 
consult  my  brother  Crompton. — (Having  done  so.) — We 
are  both  of  opinion  that  it  is  better  to  abide  by  the  general 
rule,  and  that  it  would  be  inexpedient  to  allow  this  fresh 
evidence  to  be  gone  into  after  the  close  of  the  whole  case. 
(To  the  jury.) — As  to  the  defence  of  insanity  setup  for  the 
prisoner,  I  will  read  you  what  the  law  is  as  stated  by  the 
Judges  in  answer  to  questions  put  to  them  by  the  House  of 
Lords  (a). — (Having  done  so.) — It  has  been  urged  for  the 
prisoner  that  you  should  acquit  him  on  the  ground  that,  it 
being  impossible  to  assign  any  motive  for  the  perpetration 
oF  the  offence,  he  must  have  been  acting  under  what  is 

(a)  In  MacnaghUn*t  case. 
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called  a  powerful  and  irresistible  influence^  or  homicidal  1859. 
tendency.  But  I  must  remark  as  to  that,  that  the  circum- 
stance of  an  act  being  apparently  motiveless  is  not  a 
ground  from  which  you  can  safely  infer  the  existence  of 
such  an  influence.  Motives  exist  unknown  and  innu- 
merable which  might  prompt  the  act.  A  morbid  and 
restless  (but  resistible)  thirst  for  blood  would  itself  be  a 
motive  urging  to  such  a  deed  for  its  own  relief.  'But  if  an 
influence  be  so  powerful  as  to  be  termed  irresistible,  so 
much  the  more  reason  is  there  why  we  should  not  with- 
draw any  of  the  safeguards  tending  to  counteract  it.  There 
are  three  powerful  restraints  existing,  all  tending  to  the 
assistance  of  the  person  who  is  suffering  under  such  an 
influence — the  restraint  of  religion,  the  restraint  of  con- 
science, and  the  restraint  of  law.  But  if  the  influence 
itself  be  held  a  legal  excuse,  rendering  the  crime  dispunish- 
able, you  at  once  withdraw  a  most  powerful  restraint — that 
forbidding  and  punishing  its  perpetration  (a).  We  must 
therefore  return  to  the  simple  question  you  have  to  deter- 
mine— did  the  prisoner  know  the  nature  of  the  act  he  was 
doing;  and  did  he  know  that  he  was  doing  what  was 
wrong. 

Guilty. 
Sentence,  death. 
Cole  for  the  prosecution. 

Edwards  for  the  prisoner. 

The  prisoner  was  reprieved. 

(a)  In  the  case  of  Mrs.  Brougb,  being  that  of  *' homicidal  impulse/' 

indicted   for   the    murder   of   her  arising  from  insanity,  suggested  as 

children,  and  tried  at  the  Surrey  having  been  likely  to  arise^from  a 

Summer  Assizes,  1 856,  coram  Erie,  blow  on  the  head.  And  see  Reg.  v. 

J.,  the  law  was  laid  down  precisely  Higginson^  1  C.  &  K,  129. 
the  same  way :  the  defence  set  up 
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Bristol,  coram  Bramwell,  B, 
^       ,  .  BBUTON  V.  DOWNED 

SummerJsnzet. 

An  action  of      JjIBEL.    The  plaintiff  had  been  a  client  of  the  defendant. 

libel  mam-  "^  ' 

tained  for  an  who  was  an  attorney,  and  as  such  had  been  consulted  by 

of  costs.  A  bill  the  plaintiff  concerning  some  accounts  between  the  plain- 

Uve?^ under  ^iff  and  his  employers.    The  plaintiff  afterwards  obtained 

a  Judge's  a  Judge's  order  for  the  delivery  of  the  defendant's  bill  of 

order  18  not  a  ,.  ,  i.      i       i  i-  i  i  !.-«*• 

privileged         costs,  wbich  was  accordmgly  delivered  to  the  plamtin^s 
tion.'^^A  gMie-  attorney.     In   the   heading  of  the  bill  were  the   words 

ral  plea  of  iua-  <<  relative  to  your  defalcations."  which   also  occurred  in 
tincation  of  a  •'^  ^ 

libel  contained  several  places  in  the  body  of  the  bill,  and  were  the  libels 

in  such  bill,  i   •      j     r 

that  it  is  there,   complained  Of. 

thifactefSIgS       "^^^^^  ^^  ^  general  plea  of  justification,  that  the  libels 

not  to  be  ^ere  true,  which  was  abandoned  on  the  trial, 

allowed. 

The  defendant  gave  evidence  that  the  word  "  defal- 
cations" had  been  used  by  the  plaintiff  in  the  course  of 
their  interviews,  which  the  plaintiff  denied,  and  alleged 
that  the  word  had  been  introduced  into  the  bill  for  the  pur- 
pose of  deterring  him  from  taxing  the  costs. 

Collier  objected  that  the  bill,  having  been  delivered  as  a 
legal  proceeding,  was  a  privileged  communication. 

Bramwell,  B. — I  think  not.  I  wish  to  say  as  to  the 
plea  of  justification,  that  I  should  not  have  allowed  it  in 
that  form  ;  and  I  think  if  the  defendant  had  been  required 
to  state  the  facts  on  which  he  relied  in  support  of  it,  it 
would  not  have  been  placed  on  the  record.  (To  the  jury.) 
— If  you  believe  that  the  plaintiff  himself  used  the  words 
complained  of  in  his  interviews  with  the  defendant,  you 
should  find  for  the  defendant.  But  if  you  are  of  opinion 
that  this  was  not  so,  but  that  the  words  were  inserted  for 
the  purpose  of  deterring  the  plaintiff  from  the  exercise  of 
his  legal  right  of  taxing  the  defendant's  bill,  you  should 
give  the  plaintiff  such  good  sound   substantial  damages 
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as  will  mark  your  sense  of  the  injury  the  plaintiff  has  sus- 
tained in  having  a  charge  of  embezzlement  against  him 
canvassed  in  an  attorney's  office,  and  by  others,  before 
whom  the  bill  would  necessarily  come. 

Verdict  for  the  plaintiff. 

Damages  150/. 

Montague  Smith  and  Buller  for  the  plaintiff. 

Collier  for  the  defendant. 

Collier  afterwards  moved  in  the  Queen's  Bench  for  a 
rule  for  a  new  trial,  on  the  grounds  that  the  communication 
was  privileged,  and  that  the  damages  were  excessive.  The 
Court  refused  to  grant  a  rule. 


1859. 


REGINA  V.  GARDNER. 

Manslaughter.  Misdemeanor.  The  prisoner,  who 
was  ship  steward  on  board  the  ''  Eastern  Monarch,"  was 
charged,  on  the  Coroner's  inquisition,  with  the  man- 
slaughter of  several  persons,  who  perished  in  a  fire  which 
took  place  on  board  in  the  month  of  June,  1859. 

Collier,  for  the  prosecution,  opened,  that  he  should  prove 
that  the  prisoner  struck  a  light  with  a  match,  and  lighted 
a  candle,  in  a  part  of  the  ship  forbidden  by  the  ship's  regu- 
lations, and  that  he  threw  down  the  match  before  it  was 
extinguished,  but  that  after  he  had  done  so,  a  period  of 
six  hours  elapsed,  without  sign  of  fire  by  sight  or  smell. 

Bramwell,  B. — I  cannot  say  there  is  no  evidence  for 
the  jury,  and  undoubtedly  if  you  could  prove  exhaustively 
that  the  fire  could  not  have  arisen  from  any  other  cause, 

indictment  for  a  misdemeanor  under  the  239th  section  of  "  The  Merchant 
1854/'  it  is  not  necessary  that  the  act  done  or  omitted  should  be  followed 
destruction,  or  damage. 


Summer  AtM{wet4 

On  an  indict- 
ment for  man* 
slaughter  by 
causing  a  fire, 
it  is  necessary, 
in  order  to  sus- 
tain the  case 
by  an  exhaus- 
tive process  of 
proof,  to  show 
that  the  fire 
could  not  have 
arisen  from  any 
other  cause 
than  that 
charged ;  it  is 
necessary  to 
leave  no 
considerable 
interval  of 
time  in  which 
some  other 
cause  might 
have  acted. 
To  sustain  an 
Shipping  Act, 
by  actual  loss. 
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1859.        that  would  be  sufficient.     But  here  six  hours  elapse  iv^itfa* 
out  the  slightest  sign,  and  it  would  seem  rather  like  guess* 
ing  at  the  prisoner's  guilt,  which  should  be  brought  booae 
to  him  beyond  a  reasonable  doubt,  to  convict  him  upon 
this  evidence. 

Collier  thereupon  consented  to  an  acquittal. 

The  prisoner  was  then  charged  on  an  indictment  for  a 
misdemeanor,  under  the  239th  section  of  "  The  Mer- 
chant Shipping  Act,  1854,"  in  having  done  ''an  act 
tending  to  the  loss,  destruction,  and  serious  damage  of 
such  ship." 

Evidence  having  been  given  as  opened  on  the  former 
indictment, 

Coleridge,  for  the  prisoner,  objected,  that  the  "act" 
charged  must  be  followed  by  the  **  loss,  destruction  or 
damage"  of  the  ship,  as  a  consequence  of  the  act  done,  and 
that  the  latter  part  of  the  section,  making  the  omission 
'^  to  do  any  lawful  act  proper  and  requisite  to  be  done  by 
him  for  preserving  such  ship  from  immediate  loss,  destruc- 
tion or  serious  damage,"  showed  that  this  was  the  true 
construction  of  the  section. 

Bramwell,  B. — If,  on  consideration,  I  should  think  it 
doubtful,  I  will,  if  necessary,  reserve  the  point.  But  I  am 
of  opinion  that  if  the  act  tended  to  the  loss,  destruction  or 
damage  of  the  ship,  though  neither  result  followed,  it  is  a 
misdemeanor  within  this  section ;  as  if  a  man  should  stick 
a  lighted  candle  in  an  uncovered  barrel  of  gunpowder, 
though  he  put  it  out  immediately,  I  think  that  would  be 
an  act  tending  to  the  damage  of  the  ship.  The  latter  part 
of  the  section  referred  to  is,  I  think,  open  to  the  same  con- 
struction, and  both  would  be  illustrated  by  two  persons 
being  together  in  the  immediate  neighbourhood  of  an 
explosive  and  unprotected  material,  and  one  lighting  a 
candle,  and  the  other  omitting  to  put  it  out,  the  first  would 
be  guilty  under  the  former  clause  of  the  section,  and  the 
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second  under  the  latter.  (To  the  jury.)— To  convict  upon 
this  indictment,  you  must  be  satisfied  that  the  act  done 
was  dangerous,  having  regard  to  the  place,  or  the  contents 
oFthe  place  in  which  it  was  done;  for  if  not  it  would  not 
be  an  ''  act  tending  to  the  immediate  loss,  destruction  or 
serious  damage  of  the  ship,''  but  you  need  not  be  of  opi- 
nion that  what  afterwards  took  place  was  the  result  of 
that  act. 

Not  guilty. 

Collier  and  Poulden  for  the  prosecution. 
Coleridge  for  the  prisoner. 


1859. 


HOME    CIRCUIT. 


Hertford,  coram  Crowder,  J, 
ARNOLD  r.  WALKER. 

Action  for  work  and  labour. 

Plea :  set-off  under  an  agreement  to  complete  the 
building  of  a  house  by  the  17th  November,  1858,  or  pay 
a  penalty  of  5/.  a  week.  Averment  of  non-completion  until 
fourteen  weeks  after  that  date,  whereby  70/.  became  due 
to  the  defendant  in  respect  of  the  penalties. 

Replication.  1.  That  before  the  17th  of  November, 
1858,  the  plaintiff  was  exonerated  from  completing  the 
contract. 

2.  That  before  the  17th  of  November,  1858,  he  was 
hindered  by  the  defendant  from  completing  the  contract. 
Issue. 

The  contract  was  made  (not  under  seal)  in  August,  1858, 
and  was  to  erect  and  complete  buildings  as  described  in 
certain  plans  (numbered)  to  the  satisfaction  of  C,  the 
architect,  for  the  sum  of  430/.,  to  be  paid  by  instalments  : 
the  balance,  one  month  after  the  completion,  was  certified 


Summer  AtsiUi* 

In  an  action 
for  the  balance 
due  under  a 
building  con- 
tract, not  under 
seali  with  a 
plea  of  set*off 
for  penalties 
incurred  by 
reason  of  delay, 
and  a  replica- 
tion of  hin- 
drance and  ex- 
oneration on 
the  part  of  the 
defendant,  eTi- 
dence  of  such 
hindrance  and 
exoneration 
admitted,  but 
the  certificate  of 
defendant's  ar- 
chitect that  the 
balance  was 
due  held  con- 
clusive, and  a 
Terdict  for  the 
plaintiff  di- 
rected. 
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1859.  by  the  architect.  There  was  then  a  stipalatioD  fbr  com- 
pletion by  the  17th  Noyerober,  under  the  penalty  stated. 
The  old  materials  were  to  be  used  so  far  as  fit. 

The  work  was  not  completed  in  ^iovember,  1858.  The 
first  certificate  was  in  February,  1859,  fbr  work  '^  executed 
as  per  agreement/'  showing  a  balance  of  1352. 

On  the  25th  March  the  defendant  wrote  to  his  architect, 
''  Send  yoar  certificate,  as  Arnold  is  coming  for  the  money.** 

On  the  31  St  March,  the  architect  gave  a  certificate  of 
the  completion  of  the  works  to  his  satis&ction,  and  that  be 
was  entitled  to  the  balance,  and  soon  after  642.  was  paid, 
leaving  the  remainder,  which  the  defendant  had  more  than 
once  promised  to  pay. 

Edwin  Jame9^  for  the  plaintiflT,  tendered  evidence  of 
hindrance  and  exoneration  by  the  defendant  before  the 
17th  November,  1858,  which  was  admitted. 

The  evidence  was,  that  the  defendant  took  away  old 
materials  fit  for  use,  and  left  some  matters  undecided 
which  he  was  to  settle,  and  it  delayed  the  work. 

Crowdbr,  J.,  was  of  opinion  that  the  certificate  con- 
cluded the  question  of  penalties,  and  directed  a  verdict  for 
the  plaintiff*. 


ISAACS  AKD  ANOTHER  V.  PICKARD. 
Summer  At$itet*     . 
In  an  action  for  A.CTION  for  gOods  Sold. 

meriu'beiiig  *      Picas  :  1.  Never  indebted. 

pWmiffsVnd         ^-  ^^  ^^  ^^^'^  ^^^^  "P^'^  ^  P^P^"*  writing  directed  to  the 

the  period  of     defendant,  and  requiring  the  defendant  to  pay  to  the  order 

credit  having         .    ,  ,        ,       ,  ,     .  ,  «^,  *u 

elapsed,  they  of  the  persons  who  should  sign  the  same  36/.  two  montns 
to* add  account  ^^^^  ^^^  ^*^®  thereof,  and  being  an  incomplete  bill  of  ex- 
fornotac.  change,  wanting  only  the  signature  of  some  persons  or 
of  exchange,      drawers  thereof,  the  defendant,  at  the  request  of  the  plain- 
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tifTs,  wrote  and  signed  certain  words  which  would^  so  soon 
as  the  bill  was  completed  by  the  addition  thereto  of  the 
signature  of  some  persons  or  drawers^  operate  as  an  ac- 
ceptance of  the  bill,  and  delivered  it  to  the  plaintiffs,  &c,, 
and  the  plaintiffs  received  the  same  for  and  on  account 
of  their  said  claim.  Averment,  that  they  never  returned  it, 
and  that  the  defendant  was  liable  to  pay  it,  &c. 
Replication  taking  issue. 

Prentice  for  the  plaintiff. 

Hawkins  for  the  defendant 

The  evidence  for  the  plaintiff  was,  that  the  defendant  in 
December,  1858,  ordered  goods  of  them,  which  were  sent 
in  January,  1859,  with  an  invoice  (dated  24th  December, 
1858),  headed  thus:— 

**  Terms  :  1  month,  and  3  months'  accept-    £    s,   d. 
ance,  or  2}  per  cent,  present  cash    .     .  46   0   0 
Credit,  by  cash,  January  10      .         .         .  10   0   0 


1859. 

Isaacs 
aod  ADotber 

V, 
PiCKARD. 


£36  0  0" 
On  the  5th  March,  plaintiffs   enclosed  a  bill  at  two 
months,  dated  1st  March,  asking  the  defendant  to  accept 
it.    On  the  4th  April  the  defendant  wrote  to  the  effect  that 
he  would  not  accept  it  as  it  was  at  two  months,  and  that 
the  credit  was  to  be  four  months.     The  plaintiffs  enclosed 
him  a  bill  at  two  months  dated  11th  April,  which  would 
be  due  on  14th  June.    The  defendant  did  not  accept  it, 
and  the  writ  was  issued  on  the  21st  April. 
The  defendant  had  sold  the  goods. 
At  the  close  of  the  plaintiffs'  case, 

Hawkins  asked  for  a  nonsuit,  on  the  ground  of  credit 
unexpired. 

Prentice  urged  that  the  terms  were  in  the  alternative, 
for  a  bill  or  cash,  and  that  the  defendant  not  having  ac- 
cepted the  bill,  the  debt  became  due  instanter:  and 
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1859. 


Isaacs 
and  Another 

V, 
PlCKARD. 


CiiowDERy  J.,  was  of  that  opinion,  and  refused  to  stop 
the  case,  but 

Prentice  presented,  and  applied  to  add,  a  count  for  not 
accepting  the  bill,  urging  that  as  on  that  count  the 
plaintiffs  could  recover  the  whole  value  of  the  goods,  and 
as  the  issue  on  the  special  plea  was  whether  the  bill  had 
been  given,  the  amendment  would  raise  the  **  real  question 
in  dispute"  between  the  parties. 

Crowder,  J.,  was  of  that  opinion,  and  allowed  the 
count  to  be  added,  and  ordered  the  defendant  to  plead  to 
it  instantfir. 

The  count  was  then  delivered,  and 

Honyman  applied  for  leave  to  plead  several  matters, 
which 

Crowder,  J.,  allowed  as  follows  : — 

The  count  ran  thus:  And  the  plaintiffs  also  and  the 
defendant,  for  that  by  an  agreement  between  them  it  was 
agreed  that  the  plaintiffs  should  sell  and  deliver  goods  to 
the  defendant  on  these  terms :  the  defendant  to  pay  the 
plaintiffs  by  giving  them  a  bill  of  exchange  accepted  by 
him  for  the  price,  on  their  requesting  him  to  do  so.  Aver- 
ment, that  the  plaintiffs  did  according  to  the  said  agree- 
ment sell,  &c.  General  averment  of  conditions  precedent. 
Breach,  that  the  defendant  had  not  given  the  bill  accord- 
ing to  the  agreement. 

Pleas  :  1.  Traverse  of  the  agreement. 

2.  Traverse  of  plaintiffs  having  tendered  to  the  de- 
fendant any  such  bill  as  he  was  bound  to  accept. 

3.  That  the  defendant  did  accept  the  bill  sent  to  him  by 
the  plaintiffs  and  forwarded  it  to  the  plaintiffs  pursuant  to 
the  agreement. 

Hawkins  called  witnesses  to  show  that  the  bill  was  ac- 
cepted and  posted  by  the  defendant  to  the  plaintiffs,  who 
denied  the  receipt  of  it. 
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CROWDERy  J.f  left  the  case  to  the  jury  on  the  question,  1859. 

whether  the  bill  had  been  sent  by  the  defendant  as  alleged,  ^T^^^^^ 

telling  them  that  the  bill  sent  to  be  due  in  June  would  and  Another 

substantially  have  been   in  accordance  with  defendant's  Pickard. 
own  view  of  the  contract. 

Attornies,  •/.  Solomon  and  H.  B.  Clarke. 


Maidstone^  coram  Crowder^  J. 
GAYTON  (THE  ELDER)  V.  DAYMAN. 

-_  Summer  Aiiizet, 

XRESPASS   in    breaking   and   entering  the  plaintiff's  The  plaintiff  in 

i_  J  X   I  •        i_  •  J  *  County  Court 

house  and  taking  his  goods.  ,„it,  obtaining 

Plea:   not  guilty  by  statute:  the  statutes  marked  (a)  defauUofap- 
being  "  13  &  14  Vict.'  c.  61,  s.  19 ;  15  &  16  Vict.  c.  54,  P;[eruHo/"'* 

8.  6  ;    19  &  20  Vict.  C.  108,  S.  60"  (b).  thereon,  is 

within  the  pro- 

Doyle  for  the  plaintiff.  |5^^°°  «>^^^^ 

Lush  and  Finlason  for  the  defendant.  A*^*",*'  ^?u 

pleading  the 

The  plaintiff  and  wife,  and  also  his  son  (of  the  same  gu"7„"iu"h"a' 

name)  and  his  wife,  had,  in  the  autumn  of  1858,  lived  to-  case,  if  neccs- 
,        .         ,  .  T        .  1  sary,  thestate- 

getner  m  a  house  at  Lewisham.  ment  of  the 

In   February,  1859,   the  defendant  had  caused  to  be  margiTwIube 

issued  a  summons  in  the  County  Court  of  Kent  against  amended,  or 

,  ,  ^    ,  ^  even  a  special 

''William  Gayton,"  intending  (as  it  appeared)  to  sue  the  plea,  if  neces- 

•-  lATv  allowed 

now  plaintiff,  William  Gayton  the  elder ^  for  newspapers  to  be  added, 
delivered  at  the  house.  And *«i.6/f, that 

be  will  not  be 

No  one  appeared  to  the  summons  when  it  came  on  for  responsible  for 
hearing  on  the  9th  March,  and,  in  accordance  with  the  the  service  or 
usual  practice  under  the  9  &  10  Vict.  c.  95,  s.  80,  as  to  pro-  P""®*^**^"^®* 

(a)  See  Reg.  Gen.  H.  T.  s.  53,  (6)  See  as  to  amendment  in  this 

r.  21.   (Finlason 's  C.  L.  P.  Acts,      statement,  Edwards  v.  Hodga,  24 
p.  517.)  L.J.,  C.  P.  21. 
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1859. 


Gayton 
the  Elder 

V. 

Batman. 


ceedingSy  if  the  defendant  does  not  appear  (a),  judgment 
was  given  for  the  then  plaintiff^  the  now  defendant. 

[That  statute,  it  will  be  observed,  was  not  marked  in  the 
margin  according  to  the  rule  of  practice,  vide  supra,^ 

And  on  this  judgment  execution  issued,  and  the  bouse 
in  question  was,  on  the  24th  March,  entered,  and  goods 
therein  found  were  seized. 

The  judgment  and  writ  were  against^'  William  Gayton." 

A  notice  from  the  now  plaintiff'  was  shortly  after  senred 
on  the  bailiff*,  but  he  disregarded  it,  never  informed  de- 
fendant of  it,  nor  issued  interpleader. 

The  writ  was  issued  in  the  present  action  on  the  28tb 
March,  within  five  days  of  the  seizure. 

There  was  contradictory  evidence  as  to  who  bad  ordered 
the  papers,  but  they  were  ordered /rom  the  same  house,  and 
in  the  name  of  William  Gayton. 

Lush  and  Finlason,  for  the  defence,  contended  that  the 
sole  question  would  be,  whether  a  plaint  had  issued  against 
"  William  Gayton,"  for  that  as  a  matter  of  law  this  must 
mean  the  father  {b),  and  that  as  to  the  procedure  there- 
upon, it  must  be  taken  to  have  been  regular,  (at  all  events 
unless  it  was  shown  not  to  have  been  so,)  under  the 
80th  section  of  the  9  &  10  Vict.  c.  95.  And  that  the  now 
defendant  had  nothing  to  do  with  the  regularity  of  the 
service  (c). 

Crowder,  J.,  reserved  these  points  for  the  present,  but 


(a)  If  on  the  day  named  in  the 
Bummons  (he  defendant  shall  not 
appear,  or  sufficiently  excuse  his 
absence,  or  shall  neglect  to  answer 
when  called  into  Court,  the  Judge, 
upon  due  proof  of  service  of  the 
summons,  may  proceed  to  the 
hearing  or  trial  of  the  cause  on  the 
part  of  the  plaintiff  only,  and  the 
judgment  thereupon  shall  be  as 
valid  as  if  both  parties  had  attended. 
Provided  that  the  Judge  in   any 


such  case,  at  the  same  or  any  subse- 
quent Court,  may  set  aside  any  judg- 
ment so  given  in  the  absence  of  the 
defendant,  and  the  execution  there- 
on, and  may  grant  a  new  trial,  &c. 

(6)  Jarman  v.  Hooper,  6  M.  &  0. 
827. 

(c)  As  in  the  Superior  Courts 
where  judgment  has  been  signed, 
the  defendant  must  negative  all 
knowledge  of  the  process;  Li^^ 
V.  ParftwcA,  19L.  J.,C.P.  HO. 
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pointed  out  that  the  last-mentioned  statute  was  not  marked 
in  the  margin. 

Lush  thereupon  applied  to  amend  the  statement  in  the 
margin  of  the  plea,  and 

Crowdbr,  J.f  acceded  to  the  application. 

Doyle  then  objected  that  the  defence  ought  to  have  been 
specially  pleaded,  as  this  was  not  ^'an  act  done  in  pursuance 
of  the  statute." 

Lush  and  Finlason  contended  that  it  was,  citing  fi«r* 
ling  V.  Harley  {a\  and  the  cases  as  to  the  Malicious  Tres* 
pass  Act,  in  which,  under  similar  words,  the  owner  was 
always  allowed  the  protection  of  the  statute  (&). 

But  for  the  County  Court  Act  the  now  defendant  could 
have  taken  out  the  plaint,  got  judgment,  and  levied  execu- 
tion. Surely,  then,  this  was  an  act  done  in  pursuance  of 
the  statute. 

Cbowdbb,  J.,  so  held,  but  at  the  same  time  provisionally 
allowed  an  amendment  by  adding  a  special  plea  if  it  turned 
out  to  be  necessary  (c). 

The  bailifTs  officer  who  served  the  summons  was  called, 
and  there  was  contradictory  evidence  as  to  service. 

Crowder,  J.  (to  the  jury). — Did  the  defendant  intend 
to  cause  a  summons  to  be  issued  against  the  now  plaintiff? 
Was  it  served  upon  the  now  plaintiff?  (cf)  Did  he  know 
of  it? 

Verdict  for  the  defendant. 


1859. 


Gayton 
the  Elder 

V, 

Bayman. 


(a)  27  L.  J.,  Exc.  258. 

{h)  See  Betd^,  Cohen,  22  L.J., 
C.  P.  201. 

(c)  The  plea  was  prepared  and 
tendered.  It  etated  that  the  now 
defendant  (he  and  the  now  plaintiff 
being  within  the  jurisdiction  of  the 
County  Court  of  Kent)  caused  a 
plaint  to  be  entered,  and  a  sum- 


iDons  thereupon  issued  against  the 
now  plaintif,  whereupon*  &c.,  and 
judgment  was  obtained  against  the 
now  plaintiff  J  &c. 

{d)  It  is  conceived  that  this  was 
the  sole  question.  Sed  vide  iupra, 
the  point  would  have  been  reserved 
if  necessary. 


VOL.  I. 


z  z 


F.F. 
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1859. 

Coram  Blackburn,  J, 

REGINA  (on  the  Prosecution  op  LATTER)  v.  The 
Inhabitants  op  HIGH  HALDEN. 

t^?e"aiJt*"°^  The  defendants  were  indicted  for  the  negligent  repair 
road  roust         of  a  high  road.    It  appeared  in  evidence  that  the  road  was, 

make  it  reason-  .      ,     ,     .  ,  i  .      ,i  •        • 

ably  passable     particularly  m  wet  weather,  and  m  the  winter  months,  in 

tbe'ycan  *"  ^^   ^  ^^^V  ^^^'  ^^^^  *"^  ^"^*®  impassable  state,  that  the  ruts 

were  in  most  places  fourteen  and  sixteen  inches  deep,  and 

formed  in  fact  the  water  courses  of  the  road.  The  road  * 


an  old  soft  road  formed  of  Weald  of  Kent  clay,  and  had  neyer 
been  repaired  by  them  with  hard  substances.  The  defence 
set  up  was,  that  the  parish  was  not  bound  to  make  the 
road  a  hard  road,  and  that  they  had  sufficiently  repaired 
it  by  picking  in  the  ruts  as  had  been  before  the  custom. 

C.  J.  Addison  and  F.  J.  Smith,  for  the  prosecution, 
referred  to  Reg.  v.  Claxby  (a), 

Hawkins,  Q.  C,  and  Barrow,  for  defendants. 

Blackburn,  J.,  told  the  jury,  that  the  parish  was  not 
bound  to  make  the  road  hard,  or  bring  stone  or  other  hard 
substances  to  repair  the  road ;  but  they  were  bound  in 
some  way,  by  stone  or  other  hard  substances,  if  necessary, 
to  put  the  road  in  such  repair  so  as  to  be  reasonably  pass- 
able for  the  ordinary  traffic  of  the  neighbourhood  at  all 
seasons  of  the  year. 

The  jury  found  a  verdict  of  Guilty. 

Judgment  was  respited  until  the  next  March  Assizes  for 
Kent.  The  defendants  undertaking,  in  the  meantime,  to 
repair  the  road  to  the  satisfaction  of  Mr.  Thomas  Thurston, 
of  Ashford,  Surveyor,  in  accordance  with  the  ruling  of  Mr. 
Justice  Blackburn.  If  such  Surveyor  should  give  his 
certificate  to  the  Judges  at  such  Assizes,  that  the  road  had 

(o)  24L.J.,Q.B.223. 


HOME  CIRCUIT,  22  VICT.  679 

been  so  repaired,  the  fine  to  be  nominal ;  if  there  be  no        1859. 

certificate,  and  no  reason  assigned  to  the  satisfaction  of 

=»  Regina 

such  Judge  why  the  defendants  had  not  so  repaired  the  «• 

road,  the  defendants  to  be  fined  160/.  Halden. 

Wildes  and  Whitehead,  Attornies  for  the  Crown. 

Neve^  WiUon,  and  Farrar,  Attornies  for  the  defendants. 


CORBETT  r.  LEES.  «^^^. 

^CTION  on  an  agreement  for  building  a  house.  A  plea  of  set- 

Pleas  :  non  assumpsit,  and  a  set-off  for  penalties  under  ^^  agreeine^t 
the  agreement,  stating  it  as  "  a  certain  agreement  expressed  J^  *^^^?f*^  ^^ 
to  be  by  and  between  the  plaintitF  and  defendant,"  &c.        between  the 

When  produced,  it  appeared  that  the  agreement  was  defendant,  and 
signed  by  "J.  Solomon,"  an  attorney,  acting  for  the  de-  i;;?^^^""*' 
fendant;  but  neither  Solomon  nor  the  defendant  were  pre-  defendant)  to 
sent,  and  there  was  no  other  witness  who  could  prove  the  agreement 
authority  to  sign  such  an  agreement.  '  JJ^  pica:— 

Hawkins,  for  the  plaintiff,  referred  to  the  plea  of  set-  cientadmission 
q/t  of  the  agree- 

ment  sued 

Sed  per  Blackbubn,  J. — You  cannot  refer  to  that  plea  "S^don  be^"" 

as  the  issue  upon  another.    Moreover,  the  blea  states  it  as  *^««'*  *^5  **■ 
^  '  •^  tornies  after  the 

'*  expressed'*  to  be  made  by  the  defendant  notice  to  admit 

held  inadmia- 
Hawkins  then  referred  to  the  defendant's  notice  to  admit  sible  to  extend 

'^  the  agreement  referred  to  in  the  plea."  under  such 

nature. 

Bed  per  Blackburn,  J. — ^That  is  not  enough. 

Hawkins  then  proposed  to  prove  a  conversation  between 
the  plaintiff's  attorney  and  Solomon,  the  defendant's 
attorney,  afler  action,  and  relative  to  the  notice  to  admit. 

Sed  per  Blackburn,  J. — That  was  a  conversation  relative 

to  the  notice  to  admit  the  answer  to  which  is  in  writing; 

and  it  cannot  be  allowable  to  extend  the  admission  so  made, 

by  means  of  oral  conversation. 

Nonsuit, 
z  z2 
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Guildford,  coram  Blaehhurn,  J'. 
ROGERS  V.  CALVERT  and  othbhs. 

Interpleader. 


Summer  jitsize$, 

An  aeknow- 
ledgmeni  does 

not  require  a         Hawkins  foT  the  plaintiff. 
Lush  for  the  defendanL 


■Ump. 


The  BBsignor  being  called, 

•Lush,  on  cross-examination,  proposed  to  put  into  his 
bands  the  following  document  signed  by  him,  whieb  was 
unstamped : — 

*'  I,  J.  Tibbit,  have  this  day  delivered  up  to  Calvert 
and  Co.  possession  of  the  public  bouse,  &c.,  pursuant  to 
notice  to  quit;  and  I  undertake  to  deliver  up  to  A.  B.  the 
licences  in  respect  of  it ;  and  I  acknowledge  that  I  have 
left  the  furniture,  stock,  fixtures,  &c.,  to  be  disposed  of  as 
hereafter  arranged,  and  the  produce  to  be  set  off  against 
the  debt  di^e  from  me  to  Calveit  and  Co." 

Hawkins  objected,  that  the  document  was  inadmissible 
without  a  stamp. 

Lush  answered  that  it  was  not  an  agreement;  or,  that  it 
related  to  the  sale  of  goods;  or,  that  it  did  not,  on  the  face 
of  it,  appear  to  be  of  the  value  of  20/. 

Blackburn,  J.,  admitted  the  document  on  the  first 
ground  (a). 

(«)  Vide  Hegariy  v.  Milne,  24  L.  J.,  C.  P. 
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1859. 

Croydon^  coram  CrowdeVf  J. 
FRAY  V.  FOSTER. 

SummerAtnxet. 

Declaration  that  the  plaintiff,  at  the  request  of  the  No  action  lies 

affainst  nn  at- 

defeodanty  retained  and  employed  the  defendant  as  an  torney  for  neg. 
attorney  of  the  Superior  Courts  of  Law  at  Westminster,  to  cS!duct*o/a* 
commence,  prosecute,  conduct  and  manage  an  action  in  ^^"5  ^'  ^^'^ 
one  of  the  said  Courts,  by  and  at  the  suit  of  the  plaintiff  matters  within 
against  Henry  Edmund  Voules,  for  the  recovery  of  certain  couiwXnorfor 
damages  and  monies  which  the  plaintiff  claimed  and  was  ^"e ^o?  iTnew 
entitled  to  recover  from  him,  for  and  by  reason  of  certain  trial  without 

f  1*111  11.  X  '       n      n        instrucuons  so 

causes  or  action  which  she  then  had  against  him  for  fees  to  do. 
and  reward  to  the  defendant  in  that  behalf,  and  on  the 
terms  that  the  defendant  should  commence,  prosecute,  con* 
duct  and  manage  the  said  action  with  due  and  proper 
care,  skill  and  diligence ;  and  the  defendant  then  accepted 
and  entered  upon  the  said  retainer,  yet  he  did  not  com- 
mence or  prosecute,  conduct  or  manage  the  said  action 
with  due  or  proper  care,  skill  and  diligence,  and  so  care- 
lessly, negligently  and  improperly  conducted  himself  in 
and  about  commencing,  prosecuting,  conducting  and 
managing  the  said  action^  that  by  means  of  the  premises, 
and  of  the  mere  carelessness,  negligence,  unskilful  and 
improper  conduct  of  the  defendant  in  that  behalf,  the 
plaintiff  failed  to  recover  from  the  said  Henry  Edmund 
Voules  divers  damages,  monies  and  costs,  which  she 
ought  to  and  might  and  otherwise  would  have  recovered 
from  him  in  the  said  action,  and  divers  costs  expended  by 
her  in  the  conduct  and  management  of  the  said  action 
became  and  were  lost  and  useless  to  her,  and  she  was  and 
is  otherwise  injured. 

Pleas  (in  person):  1.  Says  not  guilty. 

2.  Denies  that  the  defendant  was  retained  or  employed 
as  alleged. 
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1859.  The  following  particulars  were  delivered  by  the  plaintiff 

(in  person)  under  Judge's  orders  : — 

Particulars  of  plaintiflTs  demand. 

Damages  for  negligence  on  the  part  of  defendant, 
in  not  having  a  count  in  the  declaration  in  the  action  of 
Fray  v.  Voules  (in  which  the  above  plaintiff  was  plaintiff) 
for  illegally  compromising  the  action  of  J^ay  v.  JEarl  of 
Zetland. 

Damages  for  negligence  in  not  procuring  fresh  counsel, 
instead  of  Mr.  Hawkins,  on  the  trial  of  the  action  JFratf  v. 
Voules. 

Damages  for  not  calling  witnesses  to  support  her  case, 
and  also  for  calling  one  contrary  to  the  wish  and  desire  of 
the  plaintiff,  by  which  her  case  was  much  damaged. 

Damages  for  not  moving  the  full  Court  after  the  trial  of 
the  said  action  for  a  fresh  trial,  on  the  ground  of  misdirec* 
tion.  The  plaintiff  complains  of  fraud  and  conspiracy 
between  the  solicitors  and  counsel. 

Damages  in  being  compelled  to  bring  a  fresh  action 
against  the  said  Voules  for  loss  of  time  and  delay  in 
obtaining  the  trial  of  her  real  cause  of  action  against 
Henry  Edmund  Voules. 

Robinson  for  the  plaintiff. 

Parry,  Serjt.,  and  Joyce,  for  the  defendant. 

The  plaintiff  only  was  examined,  and  stated  that  in  1856 
she  had  employed  one  Voules  to  conduct  an  action  (pre- 
viously commenced)  against  the  Earl  of  Zetland,  for  im- 
properly dismissing  her  from  his  service.  When  the  trial 
came  on,  her  counsel,  as  she  alleged,  without,  but  as  Voules 
alleged  with,  her  authority,  compromised  the  action  for 
300Z.  He  retained  250/.  for  his  costs,  and  she  had  60/. 
In  1857  she  employed  the  now  defendant  to  sue  Voules 
for  improperly  conducting  that  action. 

[The  defendant,  on  notice,  now  produced  the  briefs  in 
the  action  against  Voules,  whence  it  appeared  that  the 
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declaration  was  for  bo  unskilfully  conducting  the  action,        1859. 
that  when  it  was  about  to  be  tried  he  was  forced  to  with- 
draw the   record.     No  mention  was  made  of  the  com- 
promise.] 

That  action  was  tried  before  Lord  CAMPBBLLy  C.  J., 
when  the  plaintiff  having  admitted  that  her  counsel  had  told 
her  she  had  no  cause  of  action,  his  Lordship  said  that  there 
was  no  case,  but  ultimately  it  went  to  the  jury ;  and  there  was 
(except  as  to  a  comparatively  trivial  claim)  a  verdict  for  the 
defendant.  Mr.  Hawkins  was  her  counsel  on  that  occa- 
sion, and  had  previously  advised  her  to  accept  an  offer  of 
50/.,  which  she  refused.  There  was  no  motion  to  set  aside 
the  verdict,  but  she  could  not  say  that  she  had  given  in- 
structions for  it.  And  although  she  declared  she  had 
become  dissatisfied  with  Mr.  Hawkins  before  the  trial, 
and  desired  that  he  should  be  changed,  she  could  not  say 
that  she  had  money  to  pay  other  counsel.  She  complained 
that  there  was  no  count  in  the  action  against  Voules  for 
improperly  compromising  the  action  against  Lord  Zetland, 
but  could  not  say  she  had  given  instructions  about  it.  She 
complained  of  the  conduct  of  the  cause  at  the  trial,  with 
regard  to  the  witnesses  called  and  not  called ;  and  also  of 
the  defendant  for  trying  to  persuade  her  to  take  the  50Z. 
and  for  telling  her  that  if  she  did  not  she  would  be 
defeated. 

Per  Crowdeb,  J. — ^There  is  no  case.  As  to  the  con- 
duct of  the  cause  at  Nisi  Prius  it  was  in  the  hands  of 
counsel.  As  to  the  producing  of  the  declaration  it  does 
not  appear  that  she  gave  due  instructions  about  the  com- 
promise. As  to  the  rest  of  her  complaint  there  is  nothing 
in  it* 

Nonsuit  (a) 

(a)  Robimon  moved  in  Q.  B.  but      28  L.  J.,  C.  P. 
took  nothing.   See  Fray  v.  VtmUi^ 
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1859. 
v^^^^  Judged  Chambers^  coram  Blackburn,  J. 

PITTS  V.  CHAMBERS. 

Jimedon «      AcTION  on  a  covenant  (in  a  separation  deed)  to  pay 
general  plea      one  C.  lOOf.  a  year. 

equiuble  de-  Pleas  (ott  equitable  grounds) :  that  the  deed  and  covenant 
PiTthi  ^rt'pT*  ^^^®  ™^®  *^y  '*^«  defendant  with  the  plaintiff  as  a  trustee 
cestui  qu€  trutt.  ft>r  the  said  C,  and  for  her  sole  use  and  benefit,  and  that 
the  plaintiff  has  not  and  never  had  any  beneficnal  interest 
in  the  covenant  or  deed,  but  is  and  was  in  the  actioo  as  a 
mere  trustee  for  the  said  C,  and  not  otherwise.  And  that 
the  plaintiff  was  induced  to  and  did  make  the  deed  by  the 
fraud  and  covin  of  the  said  G.  and  others  in  coilusion 
with  her.  A  summons  was  taken  out  to  strike  out  the 
pleas,  and  for  particulars  of  the  alleged  fraud. 

Holl,  for  the  defendant,  put  in  an  affidavit  to  answer  the 
first  part  of  the  application,  and  which,  he  contended,  also 
answered  the  purpose  of  a  particular.  In  it  the  defendant 
swore  that  G.  was  his  wife,  and  that  he  had  reason  to  be- 
lieve that  in  a  certain  way  described  he  had  been  deceived 
by  her  and  one  A.  B.  at  the  time  of  making  the  deed,  A.  B. 
having  acted  as  his  agent  in  the  transaction. 

Finlason^  for  the  plaintiff,  maintained  that  this  did  not 
amount  to  particulars,  as  the  defendant  might  spring  an- 
other case  at  the  trial.  Moreover,  this  was  an  equitable 
plea,  and  in  equity  the  nature  of  the  alleged  fraud  must  be 
pleaded. 

Blackburn,  J. — I  think  the  plaintiff  is  entitled  to  parti- 
culars; but  it  may  be  enough  to  refer  to  the  affidavit 
stating  that  it  is  intended  to  rely  on  the  facts  set  forth  in 
the  affidavit ;  or  to  state  generally  the  kind  of  fraud  in- 
tended to  be  set  up. 

Ordered  accordingly <a). 

(a)  Particulars  were  delivered,      relied  upon,  to  the  same  efl^t  as 
stating  generally  the  nature  of  tbo      in  the  affidavit  set  forth, 
misrepresentation    intended  to  be 
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1859. 
Coram  Martin^  B. 

BIKKER  V.  BEESTON.  Michaelmas 

JL  RES  PASS  for  entering  a  house  and  taking  goode.  j^  ejectment 

Plea  :  justiFying^  under  a  right  of  distress  or  a   tenancy  *"**  intrespaw, 

J  J      o  t:>  J    payment  of  the 

to  the  defendant.  rent  under  a 

lease  for  a 

Pearce  for  the  plaintiff.  series  of  years, 

held  sufficient 

Oibbona  for  the  defendant.  primd/ade  evi- 

dence that  the 
There  had  been  an  action  of  ejectment  (still  pending)  leasehold  inte- 

by  the  now  defendant  against  the  now  plaintiff,  to  recover  assigned  to  the 
the  house  in  question.  fngr^anVa^' 

That  action  came  on  to  be  tried  coram  Martin,  B.,  and  JartronhT** 
probate  of  a  will  of  one  Mrs.  Willy  was  put  in,  dated  4th  tenement  held 

VT  1  iAn»        *.       1  .   t      T^  1  prima  facie  e\i' 

November,   1837,  of  which  Beeston  was    the  executor,  dence  of  title 

devising  her  interest  in  the  house  to  one  Calvert.     It  was  J^^^  notwUh"' 

a  leasehold  interest,  under  a  lease  for  seventy-iive  years,  "^an^^ng  « spe- 

&4>m  one  H.  S.  to  one  White;  and  it  did  not  appear  dis-  it,  but  the  trial 

tinetiy  how  White's  interest  had  come  to  the  testator,  but  n^spassVd-"  ° 

she  had  paid  the  rent  for  the  house,  under  that  lease,  for  iavour1)f'the 

seventeen  years.  plaintiff  to  sup- 

ply evidence  as 
Martin,  B.,   held  the  evidence  primd  facie  sufficient,  to  the  legatee. 

and  directed  a  verdict  for  the  now  defendant  Beeston. 

But  ten  days  afterwards,  not  feeling  satisfied  as  to  the 
specific  bequest  to  Calvert,  and  fearing  collusion  to  deprive 
Calvert  of  the  property,  his  Lordship  stayed  execution  ex 
mere  motu,  and  gave  the  defendant  in  the  former  action 
leave  to  move.  The  proceedings  were  pending.  Beeston 
then  distrained ;  Bikker  replevied  in  the  County  Court 
and  had  judgment,  Beeston  failing  to  prove  tenancy  to 
him. 

The  will  of  Mrs.  Willy  was  now  put  in,  but  there  was 
no  proof  of  tenancy  to  the  defendant,  he  having  relied  on 
the  efleot  of  the  judgment  in  ejectment  as  an  estoppel,  but 
that  judgment  now  not  being  producible. 
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Bikker,  thepIaintiflT^had  got  let  in  by  one  Elliman,  who 
had  possession  of  the  lease,  through  a  person  with  whom 
Beeston  had  deposited  it.    Calvert  did  not  appear. 

Pearce,  who  had  subpcenaed  Calvert,  objected  that  there 
was  no  evidence  of  title  on  the  part  of  the  defendant,  and 
none  of  tenancy  to  him. 

Sedper  Mabtin,  B. — There  is  ample  primd  facie  evi- 
dence of  title  in  the  executor. 

Pearce  urged  that  either  he  had  assented  to  the  legacy 
to  Calvert,  or  he  had  elected  to  sell  the  lease  for  the  cre- 
ditors of  the  testator,  and  in  either  view  the  title  could  not 
be  in  the  executor. 

Sedper  Martin,  B. — Calvert  should  be  called.  I  will 
adjourn  the  cause  for  the  plaintiff,  on  condition  that  defen- 
dant's costs  of  the  day  shall  be  deemed  his  costs  in  the 
cause. 

[Mabtin,  B.,  read  his  notes  in  the  former  action,  but 
they  did  not  suffice  to  make  out  a  case  for  the  now  plain- 
tiff, in  answer  to  the  primd  facie  case  on  the  part  of  the 
defendant.] 

Trial  adjourned  accordingly. 


Mkhaelmat 
Term. 

Want  of  reffis- 
tration  of  a  bill 
of  sale  does  not 
nullify  it,  if  the 
goods  were  in 
the  actual  pos- 
session of  the 
assignee  at  the 
time  of  the 
execution. 


Coram  Willes,  J. 
MINISTER  AND  OTHERS  V.  PRICE. 

Interpleader  issue,  whether  certain  goods  seized 
in  a  house  at  Pope's  Grove,  Middlesex,  under  a  Ji.  fa. 
on  the  20th  July  last,  at  the  suit  of  the  now  defendant,  in 
an  action  against  Thomas  Litchfield,  were  the  property  of 
the  now  plaintiffs  as  against  the  now  defendant. 

On  the  16th  October,  1858,  Thomas  Litchfield,  in  con- 
sideration of  350/.  assigned  to  the  plaintiff  the  goods  in 
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question,  with  a  proviso  for  redemption  on  payment  on 
the  16th  October,  1860 ;  and  a  proviso  for  sale  on  de- 
fault of  payment  of  principal  or  interest. 

The  plaintiff  Minister,  stated  that  he  had  employed  one 
Gayler  to  take  possession  of  the  goods  and  convey  them  to 
a  house  of  his  at  Pope's  Grove. 

The  judgment  was  recovered  on  the  16th,  and  the  goods 
were  seized  on  the  20th  of  July  last. 

Peiertdorfff  Serjt,  for  the  defendant,  objected  that  the 
registration  of  the  bill  of  sale  ought  to  be  proved  as  part 
of  the  case  for  the  claimants. 

Bed  per  Willbs,  J. — By  the  statute  (a)  it  is  only  void, 
in  default  of  registration,  so  far  as  regards  the  property 
in  any  chattels  comprised  in  the  bill  of  sale  which  at  the 
time  of  executing  the  process  shall  be  in  the  possession, 
or  apparent  possession,  of  the  person  making  the  bill  of 
sale.  The  goods  here  were  in  the  plaintiff's  house  at 
Pope's  Grove,  and  not  at  all  in  the  possession  of  the 
assignor. 

Hoggirut,  for  the  plaintiffs,  afterwards  proved  the  regis- 
tration. 

Petersdorff,  Serjt.,  objected  that  the  copy  filed  was  de- 
fective ;  for  that  it  omitted  the  name  of  one  of  the  assignees, 
and  that  the  name  of  another  was  omitted  in  the  attesta- 
tion. 

Sed  per  Willbs,  J. — If  registration  is  required  (and  I 
have  already  ruled  that  it  is  not),  then  I  think  this  regis- 
tration is  sufficient. 

It  appeared  that  the  plaintiffs    were  trustees  under  a 


(a)  17&18  Vict.  C.36,  i.  1.— 
<<  Every  bill  of  tale  whereby  the 
grantee  shall  have  power  to  seize, 
&c.,  shall  with  an  affidavit,  &c.,  be 
filed,  &c.,  otherwife  it  shall  as 
against  all  assignees  and  sheriflb' 
officers  be  null  and  void,  so  far  as 


regards  the  property  in  any  chattels 
comprised  in  the  bill  of  sale  which 
shall  at  or  after  the  time  of  exe- 
cuting the  process  be  in  the  possea- 
sion,  or  apparent  possession,  of  the 
person  making  the  same." 


1859. 


Minister 
and  Others 

0. 

Price. 
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Minister 
and  Others 

V, 

Price. 


deed  of  settlement  for  the  separate  use  of  the  assignor's 
wife ;  and  the  deed  of  settlement  was  put  in,  bot  nothing 
turned  upon  it. 

The  defendant  called  no  evidence. 

WiLLBS^  J.  (to  the  jury). — Was  the  advance  and  assign- 
ment a  real  transaction  ?  If  so,  and  possession  was  really 
taken  under  the  bill  of  sale,  as  has  been  stated,  then  the 
plaintiff  would  be  entitled.  There  would  be  nothing  to 
prevent  the  trustees  under  the  marriage  settlement  adrapc- 
ing  nu)ney  to  the  husband  to  pay  his  debts  and  taking  the 
goods  as  a  security,  allowing  her  still  to  remain  in  pos- 
session, supposing  it  was  all  bon&  Jide.  But  here,  when 
the  execution  came  in  they  were  in  possession. 

Verdict  for  the  plaintiff. 


Coram  Martin,  B. 
HARRIS  V.  DIGNUM. 

Sn'cd  the"^"    Trespass  and  faUe  imprisonment. 
1.  Not  guilty. 


Michaelmas 


Pleas : 


signed  the 
charge  sheet  on 
an  arrest  is 

strong,  though  2.  That  a  certain  article  had  been  feloniously  stolen  in 
ev[deiwe"hat^'  ^^^  defendant's  house,  where  the  plaintiff  lived  as  his  ser- 
he  was  a  party    ^^n*.   ^hat  the  plaintiff  knew  the    place   where   it    had 

to  It.  An  article  '  ^  »  ^  ^  "^ 

stolen  out  been  deposited,  and  that  it  was  in  a  back  room  on  the  first 
floor,  both  windows  looking  into  the  garden  of  the  boose; 
that  it  was  difficult  for  any  one  to  enter  the  said  house 
without  the  knowledge  of  the  plaintiff;  that  a  search  was 
made  for  the  article  without  effect,  and  that  shortly  a(ler<- 
wards  the  plaintiff  was  seen  secretly  leaving  the  house, 
early  in  the  morning,  without  the  consent  or  knowledge  of 
ifie  defendant^  with  a  pai'cel  in  her  hands,  which  he  sus- 
pected to  contain  the  said  article,  whereupon  having  rea- 


of  a  back  room 
up-stairs, — it 
being  missed 
during  the  ab- 
sence  of  the 
only  servant 
who  knew 
where  it  was, 
and  had  gone 
out  openly, 
leaving  doors 
and  windows 
open, — the  fa- 
roily  being  in 


the  back  gar- 
den :  Heldt  no  reasonable  cause  fur  her  arrest,  and  her  master  having  gone  with  the  owner 
to  the  police  and  signed  the  charge  sheet,  and  a  witness  being  allowed  to  give  the  only 
statement  of  what  the  defendant  had  read  to  her  about  the  plaintiff's  arrest,  ketd,  liable  for 
the  false  imprisonment. 
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sonable  ground  to  suspect  that  she  had  stolen  the  said      ^^ 
article,  he  gave  her  into  custody,  &c.     Issue  thereon. 

Kenealey  for  the  plaintiff. 
Hawhiru  for  the  defendant. 

The  plaintiff  was  the  only  servant  in  the  house  of  the 
defendant.  ,  The  article  belonged  to  his  wife's  sister,  who 
was  living  in  the  house  at  the  time.  It  was  in  a  back 
room  uprstairs,  as  stated  in  the  plee.  It  was  missed  late 
on  a  Saturday  evening  (in  July),  when  the  plaintiff  bad 
been  out,  and  the  family  all  in  the  garden,  doors  and 
windows  left  open.  The  next  day  the  defendant  went  to 
the  police  station  about  it.  At  eight  o'clock  on  the  Mon- 
day morning  the  plaintiff  was  seen  by  a  little  girl,  a  niece 
of  the  defendant's,  going  out  with  a  bundle  under  her  arm, 
but  no  inquiries  were  made  about  it,  and  she  now  swore 
that  this  was  bones  and  bottles,  which  her  mistress  had 
given  her  leave  to  take  away,  and  this  was  not  contra* 
dieted. 

On  that  day  she  was  given  into  custody.  There  was  a 
conflict  of  evidence  as  to  whether  this  was  done  by  the 
plaintiff  or  his  sister-in-law,  but  he  went  to  the  station  and 
signed  the  charge  sheet.  The  plaintiff  was  asked  whether 
the  sister  had  not  said  in  the  presence  of  the  policeman, 
that  she  had  gone  to  consult  the  defendant,  and  what  he 
had  said. 

Hawkins  objected  to  it. 

Martin,  fi.,  allowed  the  question. 

The  plaintiff  swore  that  the  sister  said  that  defendant 
said,  "  Let  her  be  locked  up,"  and  that  the  latter  made 
the  charge.  The  defendant,  the  policeman  and  the  sister 
swore,  but  it  was  not  denied  that  the  defendant  was 
there  at  the  time  and  said  "  Let  her  be  locked  up."  The 
article  was  never  found. 

Martik,  B.  (to  the  jury). — That  the  defendant  went  to 
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the  station  and  Bigned  the  charge  sheet  is  not  conclusive, 
but  it  is  very  strong  evidence  that  be  caused  tbe  arresCy 
and  if  be  was  a  party  to  it,  it  is  suflScient  to  make  bim 
liable  (a).  It  is  for  you  to  say  whether  he  was  a  party  to 
it,  and  what  was  the  real  part  be  took  in  the  transactioD. 
As  to  the  special  plea,  it  depends  upon  whether  there  was 
reasonable  cause  for  the  arrest,  and  there  is  nothing  in  it 
except  the  allegation  that  tbe  plaintiff  was  seen  secretfy 
leaving  the  house  with  a  bundle,  which  be  suspected  to 
contain  tbe  thing  stolen.  But  it  was  sworn,  and  not 
denied,  that  this  was  something  which  the  witness  had 
permitted  to  be  taken.  If  so,  and  no  inquiries  appear  to 
have  been  made  about  it,  there  was  not  reasonable  cause 
for  the  arrest  (5).  The  rest  of  the  plea  amounts  to 
nothing,  for  the  doors  and  windows  were  left  open,  and 
the  family  were  in  the  back  garden ;  so  that  a  thief  might 
well  have  gone  up-stairs  from  the  street  and  taken  the 
article. 

Verdict  for  the  plaintiff,  damages  201.  (c) 

(a)    Gotden  ▼.  Elphkk,  4  Ex.  (r)  £rawA:iiu  moved,  both  for  the 

444-5 ;  19  L.  J.,  Ex.  9.  improper  reception  of  evidence  and 

(6)  See    Williams  v.  Cromoell,  as  against  evidence,  but  took  nothing 

2  C.  &  K.  422.  by  his  motion. 


Westminster,  coram  Crompton,  J. 
Michaebaoi  HUNTINGFORD  V.  MASSEY. 

Term, 

In  an  action       XHE  declaration  Stated  that  the  defendant  falsely  and 

for  false  repre- 

senution,         fraudulently  represented  to  the  plaintiff  that  tbe  business 

statements  than  ^^  ^  public-house  he  proposed  to  sell  to  the  plaintiff  was 

be°**roved  and  ^^^^  extensive  than  it  really  was,  more  particularly  in  this: 

considered  by    that  the  returns  in  the  said  business  had  been,  on  tbe 

reference  to       average,  160/.  per  month,  at  full  prices;  and  that  tbe 

the  question 

whether  those  laid  were  made  fraudulently.  But  the  declaration  will  not  be  amended  by  in- 
troducing them  as  distinct  causes  of  action,  at  all  events  without  allowing,  if  necessary,  time 
for  their  consideration  by  the  defendant. 
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profits  of  a  booking-office  attached  thereto  were  30/.  per        1859. 
annum,  whereby  the  plaintiff  was  induced  to  purchase  the 
business,  and  expend  in  and  about  the  sum  of  1,700/,  the  v. 

defendant  knowing  that  it  was  worth  less  than  160/.  a 
month,  &c. 
Plea :  not  guilty. 

Edwin  James  and  Gordon  Allan  for  the  plaintiff. 

Parry,  Serjt.,  and  Watkin  Williams  for  the  defendant. 

The  representation  as  laid  was  proved,  and  also,  to  some 
extent,  its  untruth,  the  returns  under  some  heads  not  ap- 
pearing to  have  been  in  the  defendant's  hands  quite  so 
great  as  estimated  by  the  defendant.  And  it  was  fully 
proved  that  in  the  hands  of  the  plaintiff  the  business  had 
been  much  less  than  the  amount  which  the  defendant  had 
represented.  The  contest  was  as  to  whether  the  exag- 
gerated statements  made  by  the  defendant  had  been /rau^/tc- 
kntly  made ;  and  whether  the  substantial  difference  be- 
tween the  amount  of  business  he  represented,  and  the 
amount  realized  by  the  plaintiff,  was  to  be  ascribed  to  mis- 
calculation on  his  part,  or  to  mismanagement  upon  her's. 
The  plaintiff,  to  support  the  former  view,  relied  on  the 
fact  that  the  takings'  book  (in  which  the  actual  takings 
day  by  day  were  entered)  was  not  forthcoming,  and  that 
the  expenditure  book  was  also  not  produced,  the  de- 
fendant admitting  that  he  had  torn  leaves  out  of  it  relating 
(as  he  said)  to  private  matters.  Other  books  she  had  seen, 
and  also  had  sat  at  the  bar  to  see  the  business  a  month 
before  the  completion  of  the  contract ;  and,  to  sustain 
tlie  defendant's  view,  it  was  proved  that  she  had  not  carried 
the  business  on  in  the  old  way,  &:c.,  &:c. 

E.  James,  for  the  plaintiff,  proposed  to  prove  certain 
statements  made  by  the  defendant  to  be  false;  for  in- 
stance, as  to  the  price  he  had  given  for  the  business. 

Cbomptom,  J. — You  are  restrict^  to  the  misrepresenta- 
tion laid,  at  least  as  to  causes  of  action. 
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HUNTINOFORD 

V. 

Ma88£T. 


E.  James  asked  leave  to  amend  (a). 

Sedper  Crompton,  J That  would  be  to  introduce  an 

entirely  new  and  distinct  cause  of  action,  which,  in  a  case 
of  fraud,  ought  not  to  be  allowed  :  at  all  events,  without 
allowing  (if  applied  for)  an  adjournment 

J?.  James. — At  all  events  the  evidence  is  admissible 
as  evidence  to  show  that  the  misrepresentations  laid  were 
frandulent  (b). 

Crompton,  J. — ^That  may  be  so. 

JS,  James  was  then  about  to  ask  the  witness  whether  she 
had  ascertained  that  the  statement  (as  to  the  price  given  by 
the  defendant  for  the  business)  was  false. 

Sed  per  Crompton,  J. — You  must  call  the  person  from 
whom  the  defendant  purchased.  (To  the  Jury.)— This 
action  is  founded  entirely  on  fraud,  that  is,  a  wilful  false- 
hood ;  negligent  or  careless  exaggeration  will  not  suffice 
to  sustain  it,  there  must  be  fraud  ;  and  fraud  must  be  satis- 
factorily shown,  and  is  not  to  be  lightly  presumed.  Apart 
from  fraud,  it  is  to  be  assumed  that  the  seller  will  some- 
what over-estimate  the  value  of  what  he  sells,  and  the 
buyer  will  make  an  allowance  for  such  exaggeration.  In 
considering  whether  the  misrepresentations  laid  were  tcUful 
you  may  consider  other  misstatements  as  throwing  ligbt 
upon  the  matter,  and  tending  to  show  what  was  the  de- 
fendant's intention. 

Verdict  for  the  plaintiff  (c). 


(a)  In  RoUi  v.  Dttvis,  28  L.  J., 
£xc^  the  fiiUe  representation  laid 
in  a  similar  action  was  allowed  to 
be  amended,  but  that  was  quite  a 
different  thing  from  allowing  a  new 
cause  of  action  to  be  introduced. 


(h)  As  other  publications  of  tbe 
libel  are  allowable  t«  show  malice. 
Pearion  v.  Le  Maitre,  5M.&G. 
700. 

(f )  See  Collim  v.  Gripper,  mmU, 
p.  332. 
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Coram  Martin^  B. 
JOHNSON  t;.  WESTON. 

A.CTION  for  work  and  labour,  &c.  ^Trm!^ 

Plea  :  except  as  to  36/.  never  indebted  ;  as  to  31 Z.  pay-  In  an  action  by 
-^  _  r*  \  1  LL*  builder  for 

ment  into  Court.     Issue  on  nrst  plea;  and  as  to  the  otber,  extras,  it  ap- 

denying  the  sufficiency  of  the  amount.  ?he  defendant 

The  particulars  claimed  106/.  balance  of  291/.  for  the  had  agreed  to 

.  «        ,  mi  111  .  *°™®  supposed 

erection  of  a  house.    There  had  been  a  written  contract  alterations,  but 

between  the  parties  (not  under  seal),  dated  24th  Nov.  1868,  CnderetUd^that 

by  which  the  plaintiff  agreed  to  "do  all  the  works  ne-  they  were  so, 

cessary  for  the  erection  of  the  house,  agreeable  to  the  spe-  would  involve 

cification  and  designs,  for  220/. ;  the  whole  to  be  finished  the  contract  ' 

on    the    30th   of    May,  1869."    Then    the    specification  Ph^J'^fhe^.orks 

described  the  works  in  the  usual  way  :  and,  it  was  added,  should  be  com- 
^,  X         ,     ,        .    ,  ,  ,        1  .  »  /.      .  ^  pleted  to  the 

'^  the  whole  of  the  work  to  be  done  to  the  satisfaction  of  satisfaction  of 
the  said  R.Weston,  or  her  surveyor;  and  the  premises  to  orhe/surveyor, 
be  put  in  a  finished  state  fit  for  occupation."    (There  was  ®"*^  no  ex- 

\  '  ^  pressed  satis- 

nothing  in  the  contract  as  to  extras.)  faction  with  the 

The  particulars  delivered  under  Judge's  order  were  a  the"contract 
detailed  account  of  the  work  as  actually  done,  made  out  ^he"p|Jin*[iff^' 
by  measure  and  value,  bringing  out  a  total  of  291/.,  giving  was  nonsuited, 
credit  for  186/.  paid,  and  showing  the  balance  of  106/. 

The  claim  was  for  extras :  and  it  was  shown  that  the 
plaintiff  had  suggested,  or  mentioned,  to  the  defendant  (a 
lady)  certain  alleged  alterations,  but  the  question  was  as  to 
whether  there  was  any  agreement  or  liability  to  pay  extra 
charges  for  such  alterations ;  and  it  did  not  appear  clearly 
in  some  instances  (as,  for  example,  the  supposed  substitu- 
tion of  better  bricks,  &c.),  that  they  were^  or  were  under^ 
stood  to  be,  any  alterations  at  all. 

The  house  was  finished,  and  the  defendant  took  pos- 
session  on    the   30th   May,    1869.     But  there  was   no 

VOL.  I.  3  a  f.f. 
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1859,  evidence  of  express  declaration  of  satisfaction  on  the  part 
of  the  defendant  or  her  surveyor.  The  surveyor,  however, 
had  seen  the  works  going  on,  and  had  made  no  objection. 
The  plaintiff  admitted  that  the  defendant  had  not  at  any 
time  agreed  to  pay  by  measure  and  value ;  nor  could  he 
state  distinctly  that  the  defendant  bad  agreed  to  pay  extra 
for  the  alleged  alterations,  though  some  loose,  ^nd  flight 
evidence  was  offered  on  that  head.  And  tbey  b^d  been 
partly  suggested  by  biipself,  and  ^'ere,  for  the  most  part, 
such  as  that  unskilled  persons  would  pot  Hno.w  thai  they 
would  necessarily  pause  an  iocreajse  of  expense,  or  were 
not  included  in  the  specification^  the  expressions  being 
often  quite  technical,  and,  tp  unskilled  persons,  not  intel- 
ligibly.   At  the  close  of  the  plaintiff'^  case, 

Henry  James,  for  the  defendant,  submitted : — 1.  That  she 
was  not  liable  for  extras,  ZooelockY.W%ng{a),  2.  That 
the  plaintiff  was  bound  to  prove  the  expressed  satisfiictioD 
of  defendant  or  her  surveyor  (6). 

Martik,  B.,  was  of  that  opinion,  and  directed  a  non- 
suit (c). 

(a)  1  Mood.  &  Rob.  60.  the  eofployer  should  be  mtiified 

(6)  Morgan  v.  Bimief  9  Bing.  that  they  are  in  respect  to  matten 

672.  not  included  in  the  specificatioD, 

(c)  Digby  Seymour  moved,  but  For  instance,  with  respect  to  tbe 

without  taking  anything ;  and  per  bricks — how  could  it  be  known  that 

Curiam, — The  condition  as  to  satis-  they   were  of  better  quality  than 

faction  clearly  applies  to  the  alleged  those  originally  stipulated  for,  witJi- 

extras^  and  it  is  plain  that  it  is  pecu-  out  knowing  they  had  been  in  tbe 

liarly  important  with  respect  to  such  bargain  to  pay  extra  ?    See  Partw 

additions  to  t|ie  contract  price,  that  ▼,  CoU,  1 1  L.  J.,  Q.  Q.  70. 
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1859. 

Coram  Blackburn^  J. 

WAINE    V.    KEMPSTER.  MiahaelmoM 

Term, 

JLHE  declaraiion  stated  that,  in  consideration  ibat  the  An  attorney, 
plaintiff  bad  retained  and  employed  the  defendditt  as  an  adhnse't^he  pro- 
attorney,  to  advise  bina  in  and  about  the  purchase  of  ccr*  posed  jjurchase 

^^  •  of  farming  pro- 

tain  bay  From  one  F.^  and  in  making  inquiries  whether  he  duce  which  it 

might  safely  purchase  the  same,  and  in  particnhir  whether  leave  on  the 

tbe  same  was  liable  to  be  seized  for  rent,  the  defendant  SSe"ts  pH^T 

promised  to  use  due  care  in  tbe  matter  as  such  attorney,  fade  houn^  to 

*  .         "^     inquire  as  to 

NeiFcrtbeless,  the  defendant  so  neglected  his  doty  in  the  the  payment  of 
premises^and  wrongfully  and  carelessly  led  the  plaintiff  to  bu^t  ?f^"he'^clil3Dt 

believe  that  he  had  made  due  and  proper  inquiriea  in  the  liimsclfhaa 

r      *  •  ^  made  inquiries 

matter,  and  that  the  hay  was  not  liable  to  be  seized  for  about  the  mat- 
renty  and  that  the  plaintiff  might  safely  purchase  and  pay  his'  attorney  to 
for  the  same,  as  be  accordingly  did  ;  whereas,  it  was  so  ^^IH^^^I^  **' 
liable  to  be,  and  was,  in  foct,  seized  and  dietrained  for  rent  <^bout  it,  it  is 

../«,,,  not  negligence 

then  due,  and  the  plaintiff  thereby  lost  tbe  same,  and  the  in  the  attorney 
price  and  the  value  thereofc  forXUcelpts, 

Pleas:  1.  That  the  defendant  did  not  promise  as  alleged.  ^^^^g^^^VJilu. 
2.  Denying  the  breach  of  duty  alleged.  tions  which 

The  plaintiff  stated  that  the  defendant  was  an  attorney,  would  be  usual 
and^in  August  last,  was  sent  for  by  him,  and  asked  toaccom*-  *°*^  necessary, 
pany  him  to  the  premises  of  F.,  from  whom  he  proposed 
to  purchase  some  hay,  and  to  "  see  that  it  was  all  right 
before  he  paid  for  it ;"  that  in  going  down  they  spoke  about 
the  matter,  and  that  the  defendant  said  ''  the  rent  was  the 
chief  thing  to  look  to;"  that,  on  arriving  at  the  premises  of 
F.,  the  defendant  had  some  conversation  with  F.,  after  which 
he  said  to  the  plaintiff  that  it  was  ''all  right,"  and  the  plaintiff 
thereon  paid  for  the  hay  the  sum  of  250/.  In  November 
the  hay  was  seized  and  sold  for  some  years'  arrears  of  rent 
(600/.)i  and  the  plaintiff  bad  not  been  able  to  recover  it. 

3  a2 
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1859.  On  cross-examination  it  appeared  that  the  plaintifT  bad 
previously  had  communication  with  F.,  and  had  asked  a 
friend  oF  his  as  to  his  respectability,  and  whether  the  rent 
was  paid.  He  also  admitted  that  he  knew  that  property  was 
distrainable  for  rent,  and  that  F.  told  him  "  100/.  would  be 
payable  at  Michaelmas:"  from  this  the  plaintiff  said  he 
had  understood,  but  it  did  not  appear  distinctly  whether  the 
plaintiff  had  been  told,  that  no  rent  was  then  due.  The 
plaintiff  had  not  asked  for,  nor  had  he  seen,  any  receipts 
for  rent ;  nor  did  the  plaintiff  ask  F.  who  his  landlord  was. 
He  had  told  a  friend  that  he  had  asked  questions  of  F.  ub 
to  the  renty  and  that  he  had  no  reason  to  doubt  his  word. 
Nothing  was  said  about  receipts  for  rent.  Out  of  the  por- 
chase-money  100/.  was  retained  for  the  Michaelmas  rent. 
The  defendant's  charge  was  \3s.  Ad.  The  defendant  was 
called,  and  declared  that  the  plaintiff  had  told  him  that  the 
bay  was  bargained  for,  and  that  he  had  himself  inquired 
about  the  rent,  and  told  him  the  result  of  his  inquiries, 
desiring  his  advice  particularly  as  to  the  mode  of  securing 
the  right  of  leaving  the  hay  on  the  ground  until  after 
Michaelmas,  for  which  reason  the  100/.,  at  his  sug- 
gestion, was  reserved  out  of  the  price,  and  the  receipt 
drawn  up  expressed  that  the  hay  should  remain  on  the 
ground  without  rent  or  charges.  Moreover,  he  told  the 
plaintiff  that  he  only  had  F.'s  word  as  to  the  past  rent. 

Blackburn,  J.  (to  the  jury.)— Did  the  plaintiff  employ 
the  defendant  to  see  whether  the  transaction  was  safe 
with  reference  to  the  past  rent,  or  only  as  to  the  nature 
of  the  receipt,  and  the  safety  of  leaving  the  hay  on  the 
ground  with  reference  to  future  rent  ? 

Verdict  for  the  defendant 
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1859. 

Coram  Crompton,  J, 

ELWES  V.  CHRISTOPHERS. 

JL  HE  declaration  stated  that  the  plaintiff  was  tenant  to  It  is  a  question 
one  Drew  of  a  house,  on  the  terms  that  the  plaintiff  should  aparty  whoSs' 
keep  the  exterior  and  interior  of  the  premises  in  good  re-  ""4^^  *°  °^^" 

^  ^  I  o  gallon  to 

pair,  and  during  the  said  tenancy  the  defendant  became  indemnify  has 
possessed  of  the  premises  and  continued  in  the  possession  defence  of  an 
of  the  same  until  the  31st  December,  1868,  when  the  '"^'*°-  ' 
plaintiff's  tenancy  determined.  That  an  action  being 
depending  between  the  now  defendant  as  plaintiff,  and  the 
now  plaintiff  as  defendant,  in  which  the  said  defendant 
sought  to  recover  from  the  plaintiff  damages  in  respect  of 
monies  alleged  to  be  due  from  the  plaintiff  to  defendant, 
and  another  action  of  ejectment  was  also  pending  be- 
tween the  now  plaintiff  and  the  defendant,  in  which  the 
plaintiff  sought  to  recover  possession  of  the  premises,  ajid 
that  the  actions  were  referred  to  arbitration  by  Judge's 
order,  and  before  the  conclusion  of  the  reference  it  was 
agreed  between  the  parties,  that  the  defendant,  on  the  31st 
December,  1858,  should  deliver  up  to  the  plaintiff  posses- 
sion of  the  said  premises,  and  should  not  do  any  wilful 
damages  to  the  premises  during  the  time  he  should  be  in 
the  occupation  of  the  same,  but  would  use  the  same  in  a 
proper  and  careful  manner,  and  would  indemnify  the  plaintiff 
from  any  claim  for  repairs  to  the  premises  which  might  be 
made  by  Drew,  the  plaintiff's  superior  landlord,  and  that 
the  said  agreement  should  be  embodied  in  a  Judge's  order, 
and  the  arbitrator  be  discharged  from  making  any  award. 
And  thereupon,  in  consideration  of  the  plaintiff  then  pro- 
mising the  defendant  to  perform  the  terms  to  be  per- 
formed on  his  part  of  such  agreement,  and  to  obey  the 
order  when  it  should  be  made,  the  defendant  promised  the 
plaintiff  to  perform  the  agreement  on  his  part ;  that  after- 
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1859.        wards  the  order  was  made ;  that  after  the  30th  December, 
^^^       1868,  Drew  claimed  of  the  plaintiif  for  repairs,  and   the 
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plaintiff  was  forced  to  pay  100/.  9s,  8d.  for  the  damag^es 
and  costs  in  an  action  by  him  against  the  plaintiff  for 
non-repair  of  the  said  premises,  according  to  the  terms   of 
plaintiff's  tenancy  to  Drew ;  and  also  was  obliged  to  pay 
36/.  6s.  M,  for  costs  in  appearing  and  defending  the 
action,  the  defendant  having  refused  to  take  the  defence 
of  it  upon  himself,  and  insisted  that  the  want  of  repair 
did  not  existf  of  all  which  the  defendant  afterwards  had 
notice,  and  was  requested  by  the  plaintiff  to  indemnify  him 
according  to  the  said  agreement.     General  averment  of 
conditions  precedent.    Breach,  non-indemnification. 

Pleas  ;  1.  Denying  the  promise. 

2.  Non  damnificatus. 

BoviU  and  Ghray  for  the  plaintiff. 

Hayes,  Serjt,  and  Lawrence,  for  the  defendant 

The  plaintiff's  particulars  were : — 


s. 


40  15 

0 

60  14 

6 

36    5 

8 

**  1857.  Amount  of  damage  re- 
covered in  an  action  of  Drew  v. 
Elwes  (at  the  Assizes)     .... 

To  amount  of  plaintiff's  taxed  costs . 

To  amount  of  coats  in  defending 
action 


136  16    2 
The  introductory   averments  in  the   declaration  were 
proved. 

Both  before  and  during  Drew's  action  the  plaintiff  applied 
to  the  defendant  several  times,  but  defendant  contended 
that  he  was  only  liable  (if  at  all)  for  such  dilapidations 
as  had  occurred  after  the  Judge's  order,  and  during  the 
year  186a 

Before  the  commencement  of  Drew's  action  the  plaintiff's 
attorney  wrote  to  the  defendant  as  follows :— 
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"  Mr.  Drew  has  sent  me  a  specification  of  dilapidatiohs.        1859. 
I    will  send  it  you;    please  let  me  know  whether  you        g^^„ 
approve  of  this  new  form  of  submitting  his  claim ;  which  ckMiTOPBXKf. 
appears  to  have  been  reduced  in  amount  by  nearly  SO  per 
cent.     Mr.  Drew  will  no  doubt  now  commence  an  action 
against   Mr.  Elwes;  and  therefore  I  should  be  glad  to 
know  whether  you   prefer  to   admit  the  amount  of  his 
claim,  or  that  Mr.  Drew  should  be  put  to  the  test  of 
proving  his  damage  by  legal  proceedings." 

After  the  action  had  been  brought  by  Drew,  the  now 
plaintiff's  attorney  wrote  to  defendant  thiis  :^ 

*'  Mr.  Drew  is  proceeding  with  his  action  against  Mr. 
Elwes,  and  /  expect  the  same  will  be  tried  at  Abingdon 
early  next  month.  (Then  followed  certain  inquiries  about 
the  matter.)     An  immediate  answer  will  oblige." 

Then  a  few  days  afterwards  the  now  plaintiflf's  attorney 
wrote  to  the  defendant,  informing  him  that  Drew  had 
delivered  his  declaration,  claiming  100/.  for  non-repair. 

"  Mr.  Elwes  will  plead  to  the  action  so  as  to  let  in  the 
defence  that  the  premises  Mrere  not  out  of  repair,  and  he 
is  willing  to  call  any  witnesses  to  support  that  plea,  or  to 
reduce  the  damages,  you  may  supply  him  with  or  give  up 
the  defence  of  the  action  to  you.  The  trial,  if  the  action 
proceeds,  will  take  place  at  the  next  Assizes  at  Abingdon, 
on  the  llth  July,  when  you  can  attend  and  give  evidence 
if  you  please." 

In  answer,  the  defendant  wrote  that  he  disputed  the 
dilapidations,  and  denied  his  liability,  and  so  he  did  to  the 
last. 

The  now  defendant  did  not  forbid  this  course  to  be 
taken,  nor  intimate  that  he  conceded  the  claim  ;  on  the 
contrary,  he  disputed  it,  both  as  to  amount  and  liability. 

But  he  did  not  attend  at  the  trial ;  and  no  witnesses 
being  examined,  Drew  got  a  verdict  for  his  full  claim. 

Hayes,  Serjt.,  submitted  that  the  plaintiff  should  have 
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let  judgment  go  by  default  and  have  the  damages  assessed 
by  the  sheriff. 

Sed  per  Crompton,  J.— It  cannot  be  laid  down  as  mat- 
ter of  law  that  such  a  course  must  always  be  taken.  But 
after  the  correspondence  which  took  place,  how  can  it  be 
contended  that  the  defendant  did  not  authorize  the  defence 
of  Drew's  action  ?     I  will  not  withdraw  it  from  the  jury. 

The  learned  Judge  then  left  to  the  jury  the  question 
whether  there  was  an  agreement  as  stated,  and  also, 
whether  the  defendant  authorized  the  defence.  They 
found  both  questions  in  the  affirmative,  and  consequently 

Verdict  for  the  plaintiff  (a). 


(a)  Subject  to  leave  to  move  on 
the  question  whether  the  action 


would  lie  on  the  Judge'i  order. 


Coram  Pollock,  C.  B. 
RAYNER  V.  GERMAN. 

It  is  doubtful    Trespass  for  false  imprisonment. 

whether  in  an  ,     mi 

action  for  false       Pleas:  1.  That  the  plaintiff  had  feloniously  stolen  the 

imprisonment,      i   r      j      x*  j 

mere  personal     defendants  gOods. 

b^tw^^elTthl  2.  That,  shortly  before  the  trespass,  a  pair  of  boots  were 

plaintiff  and  the  feloniously  Stolen  from   the  defendant,  and  because   he 

person  who  had       i        i     j  ,  ,  ,  •       /.  i 

committed  a  wtio  tiad  seen  the  person  by  whom  the  felony  was  com- 
foid"?eMonable  ^'^^cd  pursued,  and  the  fact  was  and  is,  that  the  plaintiff 
ground  of  sus-  at  the  time  when,  &c.  exactly  resembled  the  person  by 

picion,  justify-  .  ,  * 

ing  an  arrest  whom  the  felony  was  committed,  in  features,  person  and 
a  priv*ate*per-  general  appearance,  and  was  of  the  same  height,  and  was 
"  wrant  ^^But  ^'"^^'^^'Y  dressed,  and  because  a  person  whose  experience 
at  all  events  the  the  defendant  had  frequently  proved  and  reasonably  bad 

plea  will  fail  ^  J  V  J 

unless  either 

the  defendant  (a)  But  see  Jones  V.  Howell^  29  L.  J.,  Exch.  19. 

himself  saw  the 

felony  committedt  or  unless  the  person  who  saw  it,  and  on  whose  information  he  acted,  spoke 

positively  to  the  Identity  (a). 
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confidence  therein,  and  who  had  been  an  eye-witness  to        1859. 
the  commission  of  the  felony,  and  who  had  a  full  opportu-       rayner 
nity  of  seeing  and  had  seen  the  person,    features    and  «• 

clothes  of  the  person  committing  the  same,  before  and  at 
the  said  time  when,  &c.,  solemnly  affirmed  that  the 
plaintiff  was  the  person  who  had  committed  the  same,  the 
defendant  at  the  said  time  when,  &c.,  suspected  and 
verily  believed  that  the  defendant  was  the  person  who 
committed  the  felony. 

Keane  and  F.  Lawrence  for  the  plaintiff. 
Digby  Seymour  for  the  defendant. 

The  person  mentioned  in  the  second  plea  as  having 
seen  the  robbery  was  the  defendant's  shop-boy,  who  saw 
a  youth  take  the  pair  of  boots  from  his  master's  shop 
about  9  in  the  morning,  and  told  his  master,  who  ran 
after  him  but  lost  him.  Another  person  met  the  thief 
running  away,  and  saw  him  throw  the  boots  down.  The 
plaintiff  lived  not  far  off  and  was  passing  the  shop  between 
II  and  12  the  same  day,  when  the  defendant  saw  him  and 
gave  him  into  custody  as  the  thief.  The  first-mentioned 
witness,  however,  would  not  swear  to  him ;  and  though 
the  latter  did,  he  also  stated  that  he  had  seen  him  so 
suddenly  that  he  did  not  observe  what  he  had  thrown 
away.  The  defendant  did  not  see  the  robbery,  and  only 
saw  the  back  of  the  thief  with  a  momentary  glimpse  of 
him  as  he  turned  round  to  look  at  his  pursuers.  The 
magistrate  finding  that  the  plaintiff  was  of  a  respectable 
family  residing  in  the  neighbourhood,  and  not  of  bad  cha^ 
racter,  dismissed  the  charge. 

Pollock,  C.  B.,  doubted  if  the  second  plea  was  good, 
thinking  that  a  mere  resemblance  was  no  reasonable 
ground  for  giving  into  custody  a  person  not  connected  by 
other  circumstances  with  the  felony.  Here  from  the  in* 
terval  of  time  which  had  elapsed,  and  the  fact  that  the 
thief  had  thrown  away  the  article,  so  that  nothing  was  or 
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could  be  traced  to  the  plaintiff,  there  were  no  circa m- 
stances  to  connect  him  with  the  scene  or  the  act  of  steal- 
ing. So  that  there  was  only  a  mere  bare  idea  of  identity, 
an  error  as  to  which  certainly  did  not  excuse  a  sheriff  io 
executing  a  ca.  sa.,  and  did  not  afford  (as  it  appeared  to 
him)  any  reasonable  ground  justifying  an  ahnest  on  sus- 
picion of  felony. 

JOigby  Seymour  however  desired  to  call  his  witnesses, 
and  did  so.  But  the  witness  first  mentioned,  who  had 
seen  the  theft  could  not  swear  to  the  plaintiflTs  identity, 
though  he  spoke  as  to  resemblance  of  dress.  The  defend- 
ant's other  witnesses  swore  to  belief  in  identity,  the  de- 
fendant swearing  positively  to  it. 

Pollock,  C.  B. — ^The  second  plea  is  not  proved  in  one 
of  its  most  material  allegations.  It  turns  therefore  on  the 
first     (To  the  jury.) — Did  the  plaintiff  commit  the  theft? 

Verdict  for  the  plaintiff,  102. 


Michaelfuat 
Term, 

An  objection 
that  a  cheque 
was  post-dated 
arises  on  the 
issue  denying 
the  making, 
being  an  objec- 
tion to  the  ad- 
missibility of 
the  instrument 
in  evidence, 
and  it  is  for 
the  Judge  to 
try  and  deter- 
mine, as  a  col- 
lateral issue, 
whether  it  was 
post-dated  or 
not. 


Coram  Hill,  J. 
DUNSFORD  V.  CURLEWIS. 

Action  on  a  cheque  for  20/.  drawn  by  the  defendant, 
dated  21st  October,  1858,  delivered  to  one  Carter,  and  by 
him  delivered  to  the  plaintiff. 
Pleas  :  1.  Denying  the  making. 

2.  The  presentment. 

3.  The  notice  of  dishonor. 

4.  That  there  was  no  consideration  as  between  the  defen- 
dant and  Carter,  and  that  the  plaintiff  to6k  with  notice 
of  that  fact,  and  without  consideration.     Issue. 

Gray  for  the  plaintiff. 

Luth  and  H.  Cole  for  the  defendant. 

Gray  proved  the  issues  which  were  upon  him,  and  in 


CURLEWIS. 


SITTINGS,  23  VI€T.  703 

doing  so  had  the  cheque  produced,  but  it  was  not  formally        1859. 
put  in.    [It  was  not  noticed  whether  it  was  stamped  («).]     t^*^''^"^^^ 
Lush  opened,  that  the  cheque  was  post-dated  (ft). 

Hill,  J.,  thereupon  asked  if  it  were  to  be  taken  that  the 
cheque  was  in  evidence,  for  if  it  would  be  an  objection  on 
the  ground  of  illegality,  which  might  require  to  be  specially 
pleaded  (c),  and  would  be  for  the  jury  on  the  plea  ;  but  if 
otherwise,  the  objection  would  be  to  the  admissibility  of 
the  document  in  evidence,  and  it  would  be  for  him  to 
determine  (^0,  hearing  evidence  if  necessary  upon  it. 

Lush  did  not  object  to  the  cheque  being  now  tendered 
in  evidence,  and  contended  that  the  objection  was  to  the 
admissibility,  and  that  it  arose  on  the  general  issue  (e). 

Hill,  J.,  thought  so. 

Gray  accordingly  so  tendered  the  cheque  in  evidence. 

Lush  then  objected  to  its  admissibility,  and  called  the 
defendant,  who  proved  that  it  was  made  on  the  14th 
October,  and  dated  the  22nd. 

Gray  cross-examined  the  defendant. 

Lush  re-examined,  and  elicited  that  he  bad  given 
the  cheque  to  Carter  post-dated,  for  this  reason,  that 
there  were  accounts  between  them  on  which  Carter 
claimed  a  balance  as  being  due  to  him,  which  the  defend-* 
ant  did  not  believe,  and  therefore  the  cheque  was  not  io 
be  presented  until  the  22nd,  that  in  the  meantime  the 
accounts  might  be  examined,  and  this  having  been  done  it 

(a)  A  penny  duty  was  imposed  100/.     It  follows  that  the  objection 

on  cheqaes  by  the  13  &  14  Vict.,  assumes  a  double  aspect:  the  in- 

but  on  a  bill  for  20/.  the  duty  would  itrument  is  illegal,  and  it  is  also, 

be  threepence.  independently   of  illegality,  made 

{h)  31   Geo.  3,   c.  25,    s.   19,  inadmissible  in  evidence, 

enacting,  that  if  any  person  should  (c)  FiV/tfv.TTooc/,  7A,&E.  114. 

draw  a  cheque  and  post-date  it,  the  {d)    BartUit    r.  Smith,  11  M. 

same  should  not  be  admissible  in  &  W.  483. 

evidence,  and  the  person  so  drawing  (e)  Chamley  v.  Grundy^  23  L.  J., 

the  same  should  forfeit  the  sum  of  C.  P.  121  ;    14  C.  B.  608. 
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DUNSrORD 
CURLEWIB. 


was  found  that  the  balance  was  due  to  the  defendant,  and 
thereupon  he  had  stopped  the  cheque.  It  had  previously 
been  cashed  for  Carter  by  the  plaintiffl 

Gray  and  Lu$h  respectively  addressed  the  Judge  as  to 
the  plaintiff's  credit.  Carter  not  being  called. 

Hill,  J.,  thought  himself  bound  to  give  credit  to  the 
plaintiff,  and  therefore  allowed  the  objection  and  rejected 
the  cheque.    Thereupon 

Verdict  for  the  plaintiff  on  all  the  issues 
but  the  first,  on  which  verdict  for  the 
defendant. 


Michaelnuu 
Tertn, 

An  agent,  em- 
ployed by  sel- 
ler and  pur- 
chaser on  the 
purchase  of  a 
business,  may 
be  liable  to  the 
purchaser  for 
false  represen- 
tations as  to  its 
▼alue,  and  if  he 
declare  that  he 
has  personal 
knowledge  of 
the  facts,  and 
his  statements 
are  found  to  be 
false,  that  is 
evidence  that 
they  are  false 
to  his  know- 
ledge. 


GuUdhall,  coram  Cockbum,  C.  J. 
WRIGHT  V.  SELF. 

joLCTION  against  a  public-house  broker  for  false  repre- 
sentation as  to  the  value  of  a  business.  The  first  count 
stated  that  the  defendant  was  a  broker  and  valuer,  and 
had  offered  for  sale  the  goodwill,  furniture,  fixtures  and 
effects  of  a  public-house.  And  that  he  fraudulently  re- 
presented to  the  plaintiff  that  the  business  done  by  M.  E. 
then  was  140L  a  month,  and  that  the  furniture,  &c.  was 
worth  419/.,  whereby  the  plaintiff  was  induced  to  buy  the 
goodwill  for  500/.  and  the  furniture,  &c.  for  the  419/., 
whereas  in  truth  the  same  respectively  were  worth  less. 
Second  count,  that  in  consideration  that  the  plaintiff  had 
retained  the  defendant  as  broker  and  valuer  to  value  the 
furniture,  &c.  he  promised  to  use  due  care.  Sec ,  and  that 
in  valuing  the  same  on  behalf  of  the  plaintiff  he  did  not 
use  due  care,  whereby  the  plaintiff  was  induced  to  give  a 
larger  sum  than  he  otherwise  would  have  done. 

Pleas :  to  the  first  count,  not  guilty  ;  and  to  the  second, 
denying  the  promise  and  the  breach. 

Edwin  James f  Hawkins,  Macnamara,  and  Gordon  Allan, 
for  the  plaintiff. 
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Montagu  Chambers  and  Needham^  for  the  defendant.  1859. 

The  plaintiff  proved  that  he  had  made  inquiries  of  the 
defendant^  who  said  he  had  the  house  for  sale,  and  told 
him  the  takings  were  140/.  a  month,  and  that  he  knew  it 
of  his  own  knowledge.  Having  agreed  with  him  as  alleged, 
defendant  proposed  himself  as  the  broker  for  the  plaintiff, 
and  the  plaintiff  consented  that  he  should  act  as  his 
broker,  and  left  the  matter  in  his  hands  as  such.  The 
defendant  valued  the  furniture,  &c.  After  the  plaintiff 
had  entered  the  takings  had  amounted  only  to  80/.  or  90/. 
a  month,  and  the  plaintiff  had  sold  the  business  for  250/., 
and  the  furniture,  &c.  for  the  same  sum. 

Montagu  Chambers,  as  to  the  first  count,  objected  that 
there  was  no  evidence  that  the  representations  made  by 
the  defendant,  as  agent,  were  false  to  his  own  knowledge. 

Sedper  Cockburn,  C.J. — He  himself  declared  that  he 
knew  the  facts  of  his  own  knowledge,  so  that  if  they  are 
proved  to  have  been  false,  it  must  be  taken  that  they 
were  false  to  his  knowledge. 

Chambers  then  objected,  on  the  second  count,  that  the 
defendant  had  acted  as  arbitrator  or  umpire. 

Sedper  Cockburn,  C.  J. — It  is  for  the  jury  whether  he 
acted  as  arbitrator  or  as  agent  for  both  parties,  in  which 
case  he  would  be  responsible  to  both  for  a  careful  valua- 
tion (a). 

Chambers  then  called  evidence,  on  which 

Verdict  for  the  defendant. 

(a)  See  Jenkins  v.  Bettham,  24  L.  J.,  C.  P.  94. 
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185a 
^■^"^^^^^  Coram  Erle^  C.  J. 

RIDEAL  V.  THE  GREAT   WESTERN   RAILWAY 

MtchaelmoM  COMPANY. 

Term. 

In  an  action  J.  HIS  was  an  action  for  injaries  sustained  through  a 
arising  from  a  Collision  on  the  defendants'  line,  which  it  was  adoiittedT 
cau^e!rby"a  a^ose  through  the  carelessness  of  their  servants.  The 
collision  of  rail-  declaration  stated  divers  serious  and  permanent  injaries  in 

way  trains,  the  _  ^  r  j 

plaintiff  having  accordance  with  the  evidence. 


the  <^url^^nce       Plcas :  1.  Not  guilty. 


agreed  in  terms      2.  That  the  plaintiff,  before  action,  accepted  and    re- 

to  accept  a  cer-        ^  .  . 

tain  sum  in  full  ceived  20Z.  in  full  satisfaction  and  discharge  of  the  griev- 

satisfaction  of  ■   •       1     <•       t 

the  injuries       ftuces  complaioed  of.     Issue. 

quences  arising      Montogu  Chambers  and  W.  Willicmis  for  the  plvintiffl 

^f/j,  that  if  his       Huddleston  and  Macnamara  for  the  defendants. 

S!^  t'^ms'^'d      The  collision  had  taken  place  on  the  31st  January,  1869. 

he  understood    {{^  was  tbrowD  backwards  and  forwards  several  times  in 

their  effect 

when  he  as-  the  carriage,  and  finally  cast  with  violence  to  the  bottom 
he  was  bound  '  ^^  i^*  ^^  received  some  violent  blows  on  his  bead,  which 
menL^anfco'ld  P*"^^"^^^  ^^  outward  effects,  but  loosened  bisr  front  teeth, 
recover  no        and  he  also  had  a  bruise  on  his  leg.     B^ond  this  there 

further  com-  1   •    •      •  tt       1  1 

pensation,  even  were  no  external  injuries.  He,  however,  was  very  mnch 
cleariifap.^  shaken,  and  had  evidently  sustained  a  severe  concussion, 
peared  that  he  He  Stayed  the  night  at  the  nearest  hotel,  and  next  day 

had  sustained  .  . 

serious  and  the  Station-master  saw  him,  and  he  asked  for  compensa- 

furies^"iatent  ^loti.    The  station-master  said  the  Company  would  pay 

covered  until  ®"y  ^^^^  ^^^  reasonable  amount,  and  mentioned  the  sum 

some  time  of  20/.     The  plaintiff  said  that  would  suffice.   The  station- 

afterwards  and 

ofwhichhehad  master  said  be  would  send  a  receipt  to  be  signed,  and 
time^he  entered  ^^^^  afterwards  he  sent  his  clerk  with  20/.  and  a  receipt  in 

into  the  ar-       ^^  following  form.  It  was  dated  1st  February,  and  headed, 

rangeraent.  °  jr  9 

in  print,  with  the  name  of  the  Company,  and  it  ran  thus : — 

"  Received  of  the  G.  W.  RL  C.  the  sum  of  20/.  in  full 

satisfaction  of  the  injuries  arising  from  the  accident  of  the 

31st  ultimo^  and  all  consequences  arising  therefrom."  The 

plaintiff  «/^7ie(/  this  on  receiving  the  money,  but  there  was 


SITTINGS,  23  VICT. 


707 


a  dhrect  confliet  of  evidence  between  him  and  the  clerk  as 
to  whether  he  had  read  it. 

The  medical  evidence  was  strong,  to  show  that  be  bad 
sustained  serious  and  permanent  injuries,  which  after- 
wards developed  themselves.  They  stated  that  he  had 
suffered  a  severe  concussion  of  the  spinal  cord  and  of  the 
brain,  and  that  his  whole  nervous  system  had  been 
shaken,  that  hie  general  health  and  vigour  had  been 
seriously  impaired,  and  that  he  was  and-  is  now  subject  to 
bodily  and  mental  infirmities.  And  they  stated,  as  the 
result  of  their  experience  in  similar  railway  accidents,  that 
on  the  one  hand  the  sufferers  were  not  at  the  time  at  all 
aware  of  the  real  nature  of  their  injuries,  and  that  on  the 
other  hand,  those  injuries  were  rarely  entirely  cured. 
They  likewise  stated  that  railway  travelling  would  tend 
to  revive  the  injuries  to  the  nervous  system,  and  that 
therefore  he  would  be  unable  to  follow  his  vocation  of  a 
commercial  traveller. 

It  was  proved  that  his  income  had  been  $00/.  a  year, 
and  that  in  fact  he  had  not  been  able  to  resume  his  avo- 
cation, that  he  was  a  good  man  of  business  and  bad  a 
good  connection. 

Eble,  C.  J.  (to  the  jury.)— The  question  for  you  will  be> 
whether  the  plaintiff's  mind  went  with  the  terms  of  the 
receipt.  The  plea  is,  that  the  plaintiff  accepted  tiie  money 
in  satiafai^tion.  fpr  the  ''  grievances  complained  of,"  i  e,  the 
injuries  now  proved  to  have  been  sustained.  In  terms  the 
receipt  which  he  signed  no  doubt  supports  that  plea.  Did 
his  mind  go  with  those  terms  ?  Was  he  aware  of  their 
import  and  effect  at  the  time  he  signed?  If,  as  he 
declares,  he  did  not  read  the  receipt,  and  supposed  it  was 
a  mere  receipt^  it  is  clear  that  he  did  not  so  agree.  But 
on  the  other  hand,  if  he  did  read  it,  being  a  man  of 
business,  he  must  be  taken  to  have  understood  it,  and  it 
expressly  included  future  and  consequential  injuries.  No 
doubt  a  man  might  well  be  ready  to  take  a  certain  sum 
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1859.  in  satisfaction  of  such  injuries  as  he  was  sensible  of, 
which  would  not  be  any  equivalent  for  serious  and  per- 
manent injuries.  Still  if^  in  fact,  a  man  has  done  so,  be 
is  bound  by  his  bargain.  No  improper  practice  has  been 
proved,  nor  does  it  appear  that  the  Company's  servants 
took  any  unfair  advantage  of  the  plaintiff.  The  question, 
therefore,  simply  is,  did  his  mind  go  with  the  terms  of  the 
paper  which  he  signed,  and  was  he  aware  of  its  effect? 
If  so,  find  for  the  defendants ;  if  not,  for  the  plaintiff. 

Verdict  for  the  defendants* 


Michaelmas  ^^^^^  ^^^h  J^ 

,,.  ^''\  SIMPSON  t;.  YOUNG. 

Snipping  bro- 

re^cScnted       ThE  first  count  Stated  that,  in  consideration  that  the 

that  a  ship,       plaintiff,  at  the  request  of  the  defendants,  would  load  cer- 

descnbed  as  on   ■    ^  * 

their  "line,"      tain  goods  ou  boavd  a  ship  advertised  by  the  defendants 

about  a  certain  to  sail  on  or  about  the  1st  September,  the  defendants 
whetheTthcre  ^^^^^^^^  to  the  plaintiff  that  the  ship  would  so  sail, 
is  evidence  on  Averment,  that  the  plaintiff  did  load  his  goods  on  board 
which  a  jury        ,        ,  .  t*         i       i        •     i-  i  •!    i  11         j 

can  find  them  the  ship.  Breach,  that  it  did  not  so  sail,  but  was  delayed, 
liarian%°that  whcieby  the  plaintiff  lost  the  benefit  of  his  goods.  [There 
she  should  so     ^gg  another  count  in  consideration  that  the  coods  had  in 

saiL  1a\xtsemhk,  ^ 

that  if  they,       trover  been  so  loaded,  but  on  this  there  was  no  evidence.] 

without  autho-  mi  1  *  •     ^ 

rity  in  fact,  re-  I  here  was  also  a  count  m  trover. 

?n!fnMhe?sWp,      ^'^^^  =  denying  the  warranty;  and  not  guilty ;  and  not 

insuring  them     possessed, 
in  their  own 

names,  and  re-       Shec^  Sent,  and  Turner,  for  the  plaintiff. 

fusing  delivery  ''  '  r 

hand?ig  over         ^^c  and  Cleosby  for  the  defendant, 
lading  sent  by        T^^^  defendants  Were  ship  brokers,  under  the  name  of 
(therrbcingno  ^'  Young  and  Co.,  and  in  the  month  of  August,  1866,  had 
authority  in       advertised  a  ship,  the  Charlie,  to  sail  for  Auckland,  New 

law  so  to  act),        „        ,  ,  ^         ry    1       a 

there  is  evi-      Zealand,  on  the  9th  August. 

wrH^°/n*'^^'      The  ship  was  not  in  her  berth  at  the  docks  before  the 

b**rVi^*^"*^  12th  August,  and  did  not  begin  to  load  until  about  the 
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24th.  The  plaintiff  called  at  tlie  defendant's  otBces,  and  l«59. 
inquired  about  the  ship,  as  to  when  she  would  sail,  and 
also  as  to  the  rate  of  freight.  The  plaintiff  was  told,  that 
she  would  sail  on  or  about  the  Ist  September,  and  a  card' 
to  that  effect  was  put  into  his  hands,  on  the  back  of  which 
the  rates  of  freight  were  marked.  In  this  card  the  vessel 
in  question  was,  with  others,  described  as  F.  Young  and 
Co.'s  line.  The  plaintiff  had  no  further  communication 
with  the  defendants,  but  put  the  business  into  the  hands 
of  a  shipping  agent  named  Francis,  through  whom  the 
goods  were  loaded  before  the  1st  September,  and  bills  of 
lading  sent  out  to  Auckland.  The  ship,  however,  having 
been  mortgaged,  the  mortgagee  did  not  allow  her  to  sail ; 
and  in  December,  under  the  owner's  authority,  the  defend- 
ants unloaded  the  goods,  and  had  them  subsequently  re- 
shipped  on  board  another  ship,  insuring  them  in  their 
own  names.  The  goods  did  not  arrive  in  Auckland  until 
the  autumn  of  1858,  when  delivery  was  demanded  on  the 
part  of  the  plaintiff,  but  refused  unless  upon  condition  of 
delivery  of  the  bills  of  lading,  which  was  declined,  some 
of  the  goods  not  being  forthcoming.  In  the  result  the 
goods  were  sold,  add  by  some  arrangement  between  the 
agents  of  the  parties,  as  the  plaintiff  alleged,  at  a  loss. 
But  he  claimed  damages  for  the  breach  of  warranty^  or 
the  full  value  as  for  a  conversion. 

Hill,  J.  (to  the  jury). — First,  wa«  there  a  warranty  on 
the  part  of  the  defendants  that  the  ship  would  sail  at  or 
about  any  particular  time ;  and,  if  so,  when  7 

Secondly,  was  there  ih  fact  an  unauthorized  dealing 
with  the  goods,  by  reshipping  them  without  any  com- 
munication with  the  plaintiff  (as  matter  of  htu>  there  was 
no  authority  so  to-deal  with  tbem,  suppoAing  there  was  none 
in  fact)f  or  was  there  a  conversion  (if  not  so  ia  London) 
by  a  refusal  of  delivery  in  Auckland  ? 

Thirdly,  was  there  a  transfer  of  the  property  by  the 
VOL.  I.  3  b  f.f. 
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indoreeinent  of  the  bills  of  lading  to  Nathan  ?      There 
might  be  such  a  transfer  by  the  indorsement,  provided 
it  was  with  that  intent,  was  it  so?     Was  the  intention 
merely  that  Nathan  should  collect  the  money,  or  that  he 
should  have  the  property  ? 

The  jury  found  all  the  questions  in  favour  of  the  plain- 
tiff, and  accordingly, 

Verdict  for  the  plaintiff  (a). 

(0)  PoiuU  reserved. 


Mtchoilmas 
Term. 

Defendants 
largely  in- 
debted to  the 
plaintiffs, 
having  given 
them  notes  for 
a  smaller 
amount  on  an 
alleged  ar- 
rangement, by 
which  the  old 
debt  was  to  be 
cancelled,  and 
which,  it  was 
contended  by 
the  defendants, 
had  failed: 
Heldt  that  as  in 
that  event  the 
original  liabi- 
lity would  re- 
vive, a  defence 
could  not  be 
sustained. 


WOODS  AND  OTHBBav.  PICKERSGILL  and  amothbr. 

Action  on  a  note  for  71/.  made  by  the  defendants  to 
the  plaintiffs. 

Pleas:  1.  That  it  was  an  accommodation  note  without 
consideration. 

2.  That  the  note  was  made  and  taken  as  a  collateral 
security  only,  and  for  the  purpose  of  securing  the  due 
payment  to  the  plaintiff  of  a  dividend,  and  the  same 
amount  in  case  the  same  should  become  payable  to 
the  defendants,  and  they  became  entitled  thereto 
under  a  deed  of  composition,  about  to  be  signed  and 
executed  by  L.  and  Co.  and  their  creditors.  That 
by  the  act  and  default  of  the  plaintiffs,  and  not  of  the 
defendants,  they  were  prevented  from  becoming  parties  to 
the  deed  as  creditors,  and  the  dividend  having  become 
payable,  and,  save  as  aforesaid,  no  consideration  for  the 
note.     Issue. 

Manisty  and  T.  Jones  for  the  plaintiffs. 

Wilde  and  Davison  for  the  defendants  (the  common 
counts  being  withdrawn)  began.  The  defendants  had  sold 
L.  and  Co.  a  ship.  The  plaintiffs  were  bankers  both  of 
L.  and  Co.  and  of  the  defendants,  and  discounted  for  the 
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defendants  the  bills  which  L.  and  Co.  gave  for  the  ship  to         1859. 
the  amount  of  1,430/.   L.  and  Co.  then,  and  before  the  bills       tT" 

'  '  Woods 

became  due,  stopped  payment.  The  defendants  had  then  and  Others 
a  balance  of  1,900/.  in  the  plaintiffs'  hands,  and  sued  for  pickersoill 
it,  being  at  the  same  time  liable  to  the  plaintiffs  on  the  *"^  Another, 
bills  of  which  they  were  holders.  The  creditors  of  L.  and 
Co.  had  agreed  to  resolutions  to  accept  lOs,  in  the  pound, 
in  five  payments,  each  of  25.  in  the  pound,  payable  at 
certain  periods.  There  was  then  an  arrangement  made 
between  the  plaintiffs  and  defendants,  by  which,  accord- 
ing to  the  defendants'  evidence,  the  defendants  were  to 
give  two  bills  for  175/.,  making  350/.,  and  five  notes  for 
71/.  (of  which  the  present  was  one),  making  about  the 
same  amount,  altogether  700/.,^  being  the  amount  of  a 
dividend  of  lOs,  in  the  pound  on  L.  and  Co.'s  estate.  The 
plaintiffs,  according  to  the  evidence  of  the  defendants,  were 
to  give  the  notes  in  case  L.  and  Co.  should  not  pay.  The 
dividends,  according  to  the  resolutions,  were  not  paid,  and 
the  notes  were  so  arranged  as  to  fall  due  a  few  days  after 
each  of  the  five  dividends.  There  arose  a  dispute  be- 
tween L.  and  Co.  as  to  the  amount  for  which  the  defend- 
ants should  sign,  and  they  did  not  execute  the  deed,  or 
receive  any  dividends.  The  plaintiffs  or  the  defendants 
were  to  prove  upon  the  first  bills  for  1,436/.  at  the  option 
of  the  plaintiffs.   This  was  the  evidence  for  the  defendants. 

Hill,  J. — The  plea  as  it  stands  is  not  proved. 

Wilde  proposed  to  amend  it,  by  making  it  run  thus  : — 
That  it  was  agreed  at  the  time  of  making  the  note,  that 
either  the  plaintiffs  or  the  defendants  should  get  a  com- 
position from  L.  and  Co.  for  a  debt  of  1,436/.  due  from  them 
to  the  defendants;  that  the  note  was  made  as  a  collateral 
security  for  the  due  payments  of  the  dividends  pursuant 
to  such  composition,  and  that  L.  and  Co.  refused  to  allow 
either  the  plaintiffs  or  the  defendants  to  prove  for  or  obtain 

3b2 
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Woods 
and  Others 

9. 

PlCKERSGILL 

and  Another. 


the  composition,  and  that  there  was  never  any  other  con- 
sideration. 

Hill,  J. — How  can  that  plea  be  sustained!  In  (he 
event  of  L.  and  Co.  refusing  to  allow  the  plaintiffs  to 
prove,  there  is  no  evidence  that  the  defendants  tried  to 
prove.  And  if  the  defendants  were  not  allowed  to  prove, 
the  arrangement  would  come  to  nothing,  and  the  defend- 
ants would  be  liable  for  the  original  debt,  the  1,430/., 
which  would  be  good  consideration.  The  object  of  the 
arrangement  was  to  discharge  the  defendants  from  those 
five  bills  for  that  amount,  and  if  it  failed  their  liability 
would  revive. 

Manisty. — And  the  plea  must  state  that,  or  it  would  be 
bad  on  the  face  of  it. 


Wilde  thereupon  yielded  to  a 


Verdict  for  the  plaintifis. 


Coram  Erie,  C.  J. 
PIKE  V.  THE  POLYTECHNIC  INSTITUTION. 

XhE  declaration  stated  that  the  defendants  were  the 
owners  and  possessed  of  a  public  buildiiig  or  place  of 
public  resort,  used  by  them  for  divers  purposes  of  profit. 


Michaelmat 
Term, 

In  an  action 
against  the 
lessees,  as 
"  owners  and 
possessed  of" 

fic^lxWbittojf^  *^-'  ^^^^  ^^^  plaintiff  at  their  request  and  whilst  they  were 

for  not  pro- 
perly con- 
structing and 
maintaining  it, 
whereby  a  stair- 
case fell,  and 
the  plaintiflT,  a 
visitor,  was  in- 
jured '.—Held, 
that  they  were 
not  responsible 

for  latent  defects  in  the  staircase  (whether  in  construction  or  in  material)  at  the  time  they  took 
the  building,  but  were  only  responsible  for  any  want  of  due  care  to  keep  it  in  a  reasonably 
safe  condition,  and  were  liable  for  repair  of  it  in  an  improper  manner,  tending  to  weaken 
its  strength. 


80  using  the  building  were  met  for  such  purposes,  having 
paid  them  the  usual  fee  or  charge  for  entrance.  Yet  the 
defendants  did  not  carefully  and  skilfully  and  with  proper 
strength  and  materials  construct  and  maintain  the  building 
and  the  staircases,  with  a  view  to  their  being  for  the  pur- 
poses aforesaid  safely  and  securely  used,  but  were  guilty  of 
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negligence  in  that  behalf;  by  re^tson  thereof  the  plaiatifF        1859. 

and  divers  other  persons,  being  upon  one  of  the  staircases,         p^^^ 

it  fell  and  gave  way,  and  the  plaintiff  was  throwp  down  ». 

and  greatly  injured  and  prevented  from  carrying  on  hip  Polytbchnic 
•      .  «  Institution. 

business,  &c. 

Pleas:  1.  Not  guilty. 

3.  Denying  the  record. 

Hawkins  and  Maonamara  for  the  plaintiff. 

Montagu  Chambers  and  J.  Broum  for  the  defendants. 

The  building  had  been  built  in  1837  by  one  Nurse.  In 
August,  1838,  the  Polytechnic  Society  were  incorporated 
by  charter. 

In  December,  1838,  the  building  in  a  complete  state 
was  leased  to  the  Institution. 

The  staircase  in  question,  a  geometrical  stone  staircase, 
was  then  in  existence,  and  had  been  used  down  to  1858. 

In  1847,  the  owner,  Nurse,  erected  a  new  theatre  ad- 
joining the  building,  and  with  entrances  leading  to  it 
from  the  old  staircase.  And  in  1848  the  Institution  took 
a  new  lease  of  the  new  theatre. 

In  the  autumn  of  1858,  it  being  considered  that  the 
steps  of  the  staircase  were  too  far  worn  and  hollowed  out 
to  be  safe,  it  was  resolved  not  to  reconstruct  but  to  repair 
them ;  and  the  mode  adopted  by  the  advice  of  the  archi* 
tect  was  to  let  in  an  iron  trellis-work  about  three-quarters 
of  an  inch  thick,  into  the  steps,  with  brackets  (by  way  of 
supports)  of  similar  thickness,  let  into  the  wall,  on  one 
side  of  each  ''  rise."  There  was  evidence  that  the  usual 
mode  of  repairing  3tone  steps  was  by  letting  in  stone 
9labs,  about  one  inch  and  a  quarter  thick.  Another  archi- 
tect adopted  the  iron-work  to  avoid  cutting  so  far  into  the 
stone.  The  interstices  of  the  iron-work  were  filled  up  with 
concrete.  The  architect  was  a  o^an  of  experience.  The 
yioiY  itself  wap  executed  with  propisr  care  by  &  competent 
3tQnea)^on. 
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1859.  It  was  proved  that  letting  in  stone  slabs  was  a  usual 

mode  of  repairing  stone  steps.     But  it  was  admitted  that 
until  this  instance  iron  had  not  been  adopted  for  such   a 
Polytechnic  purpose.     It  appeared  further  that  iron  was  a  Tibratory 
substance,  stone  being  as  well  known  non-vibratory. 

The  case  for  the  plaintiff  was,  that  the  cutting  into  the 
stone  and  letting  in  the  iron  weakened  the  substance,  and 
exposed  it  to  the  vibratory  action  of  the  iron.  And  in 
support  of  this  it  was  shown  that  the  steps  had  broken 
off  close  to  the  "  chase"  or  groove  for  the  iron  brackets  on 
the  side  next  to  the  wall. 

The  case  for  the  defendants  was,  that  the  landing  and 
top  steps  had  not  been  properly  "joggled"  or  joined,  and 
that  there  were  fossils  or  shells  in  the  stone  (which  was 
limestone;  going  one-third  through  (not  observable  from 
the  external  surface),  and  making  the  stone  more  liable  to 
crack ;  and  in  support  of  this  case  it  was  shown  that  the 
staircase  began  to  break  and  fall  away  from  the  top,  and 
that  the  fractures  took  a  direction  from  the  fossils  in  the 
stones. 

It  was  also  suggested,  on  the  part  of  the  plaintiff,  that 
it  was  unsafe  merely  to  repair  the  steps,  and  that  they 
ought  to  have  been  reconstructed.  But  although  one 
witness,  an  eminent  architect,  declared  himself  of  opinion, 
that  geometrical  staircases  were  unsafe  for  public  build- 
ings, there  was  no  other  evidence  in  support  of  the  view 
suggested. 

The  architect  was  the  same  as  had  been  employed  by 
Nurse  to  erect  the  original  building  and  the  new  theatre, 
and  being  called  for  the  defendants,  was  examined  as  to 
whether  the  contracts  did  not  stipulate  in  the  usual  way, 
that  the  building  should  be  erected  in  a  proper  and  work- 
manlike way.     He  produced  a  duplicate  contract. 

Hawkins,  cross-examining,  elicited  that  the  contract 
signed  by  the  builder  was  not  in  Court,  and  then  objected 
to  the  evidence. 
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« 

Sed  per  Erle,  C.  J. — It  is  iaimaterial  as  between  the  1859. 
present  parties  (a).  It  would  be  most  material  in  an  ac- 
tion against  Nurse,  but  the  present  defendants  took  the 
building  in  a  complete  state  from  him,  and  would  not  be  Polytechnic 
responsible  for  latent  defects  in  it.  (To  the  jury.)— The  Institution. 
defendants  bond  fide  purchasing  or  taking  a  conveyance 
of  the  building  from  a  former  owner,  and  believing  and 
having  no  reason  to  believe  otherwise  than  that  it  was 
reasonably  safe  for  public  use,  would  not  be  responsible 
for  latent  defects  in  the  building,  whether  of  material  or  of 
construction.  They  are  responsible  for  any  want  of  due 
and  proper  care  in  the  repair  of  the  staircase.  They  are 
not  to  be  deemed  to  have  warranted  the  staircase  as  safe, 
or  to  have  insured  to  the  public  that  they  might  safely 
use  it  They  would  be  bound  to  use  due  care  to  make  it 
reasonably  fit  for  public  use;  and  it  is  for  you  to  say 
whether  there  was  any  want  of  due  care  in  this  instance. 
If  you  believe  that  the  repairs  of  the  staircase  in  the 
manner  which  was  adopted  showed  a  want  of  due  care 
or  skill,  and  tended  to  weaken  the  strength  of  the  stair- 
case they  would  be  responsible. 

Verdict  for  the  plaintiff,  damages  150/.  (6). 

(a)  See  ante,  p.  507.  been  sworn  in  each  case;  and  it 

(b)  There  were  two  other  actions  was  disputed  whether  they  could  be 
by  the  plaintiff,  as  next  friend  of  tried  by  the  same  jury,  the  first 
two  of  his  children,  for  injuries  su»-  only  having  been  made  a  special 
tained  at  the  same  time.  These  jury.  Sed  per  Erlc,  C.J. — Let 
cases  all  went  to  the  jury  together,  the  jury  be  sworn  in  each  of  the 
the  evidence  being  the  same,  and  other  cases  and  the  verdicts  retaken 
the  jury  found  in  each  case  25/.  proformL  If  not  necessary  it  can- 
damages.  A  question  arose  as  to  not  be  material.  It  was  so  done, 
whether  the  jury  ought  not  to  have 
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Ivfu.  rns  iM.fc.iia.Tt,  ifead  pot 
^i^^  »1m'^  ^r".&.=?^   ur  9ke.  soil  3tpr«  sk  ^e  iTik  of  Xst 


..  :r^   ^^  ^     fiU  ScSII^IZk^I  T  S  UK  Hr^m.  IFOa  VIS  &  o^kUx  of  tke 

~^-=i7=w.  ^"^  "^  S-iwitM.  Screv  SiE9iiL  •7tii]inay.  mmiL  liso  carried 

T^L-^  ^  '^  rjminuiuciust  ns  Tum&rx^us  jr  zie  sic  ^  Bre£t  ^witk 
T-^>^-js.  vii  UL  Jkf  .22kc  lulls'  naJiic-^  2111  «ai  3CC  awe  tiiat  he 
r^>  r-r-  £?e«  jmx  a2   m  VIII  ^^*y  ^fosuL  Cciii:rairT.     AmmI  t^  sme 

-nr  ^e-_r  i-ujm.  ~      .*     .         ,        »    w» 

r:,>  :f-  : --.7     z>ne   le    i^^^c   ^rac^x  :3t!  soar  u  i.2e  laahS  o(  llanK)!, 

!!l^l  :^  *"  iiiicier  sJiDar-i*.a:.  aou*  iecaBSL  ae  Ir'ii  aad  24tJb  Maj, 

».:--.*r-4  OK  limrei  r  n  rie  iaicis^  ?f  ^i»  piaicLris.  isr  laie  «l  6/>A^» 
▼  'iTi^-a-  ^-^^  ^  ^"^  ^^-  **i*^  *  ^i*^  ?^  cec:.  c:;c£:=js»:<i,  m  Ibe 
TIT.  r:  Ti  rrm-    eBsaii   j"  a  ^opiiriasier  Itac:!  xiLzii  iiir*ecz'!i   thdr  mXnh 


-rur:  jf-»  r-a.  ^  "^  Ccc  raz:y.  tZii^  xi  rric£^  the  ea-rr  part  of  Jvae,  had 
r^^ '-^'t",!?*  rsceii^i  i:::£r»-jfws  w-.ii  r ^a  Abi>ii  it:  their  commanka- 
5ir.ia.ar  s-  X  t,:ci$^  fc.3i«««er.  ««£«  alwxvs  aki  aiia  as  a  director  of  the 
^.n  w^  '  CocrazT-  Cn  ti-e  4Ji  J^ae  tfee  fcrw  of  Clay  aad  BiciiC, 
pi^-t^  n  ^  ^^  i^^^tirce  of  R^jrieti,  ouie  an  o^er  at  4,8002!^  not 
^^^^i^  accept£d.  Rajden  then  pressed  the  deiendaot  to  accept 
i&trv£.»s:cc.  4/XOiL  aod  pressed  Brefit  to  t»ke  the  ship  at  that  sum. 
w^-.^  be  «Lt^  He  promised  Rayden  that  if  he  made  an  offer  for  the 
^^^^^^^  Tessel  it  shoold  be  through  him,  and  meanwhile  carried  on 
his  negotiatioiis  with  the  plaintiffii.    On  the  14th  Jone  they 
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got  him  to  go  and  see  the  ship,  and  there  he  first  sawthe        1859. 


defendant.  Being  thus  brought  into  personal  communica- 
tion with  each  other,  the  parties  negotiated,  but  still  Breffit  and^orhm, 
treated  on  the  part  of  the  Company.  On  the  26th  June  y^^  ofpkn. 
he  finally  told  the  defendant  that  the  Company  would  not 
purchase,  but  that  he  himself  might  do  so.  The  defendant 
ofiered  the  ship  at  4,000/.,  which  he  accepted.  The  sale 
note  stipulated  no  ''brokers'  commission  to  be  paid  by 
the  seller."  The  plaintiffs  were  not  informed  until  then  of 
these  other  negotiations,  or  of  other  brokers  being  employee]. 

Brokers  of  the  highest  standing  stated  that  where 
several  brokers  were  entrusted  with  the  sale,  and,  unknown 
to  each  other,  negotiated  with  the  same  person,  he  who 
first  introduced  him  to  the  sellers  was  entitled  to  receive 
his  commission.  They  somewhat  differed  as  to  whether 
this  would  be  so,  supposing  the  seller  bad  previously 
mentioned  the  ship  to  the  purchaser;  but  the  weight  of 
evidence  seemed  to  be  that,  in  such  a  case,  if  one  of  the 
brokers  first  brought  him  into  communication  with  the 
seller  in  the  particular  transaction,  that  broker  would  be 
entitled  to  commission.  The  evidence  was  that  the  usual 
rate  of  commission  for  ships  was  two  and  a  half  per  cent. 

Erle,  C.  J.  (to  the  jury). — No  doubt  the  law  is  clear 
that  the  broker  who  first  introduces  the  purchaser,  although 
the  negotiation  is  completed  between  the  principals,  is  en- 
titled to  commission.  Now  the  evidence  seems  to  be  strong, 
that  where  several  brokers  are  negotiating  with  the  same 
person,  the  broker  who  first  introduces  the  principals  to 
each  other  is  entitled.  There,  likewise,  is  this  further 
element  that  the  seller,  before  any  of  them,  had  communi- 
cated with  the  purchaser.  The  particular  contract  with  the 
plaintiffs,  being  that  they  should  be  paid  commission  ''  in 
the  event  of  a  purchaser  being  found  ikrougk  their  •«- 
troduotion"  is,  in  efiect,  the  same  as  the  usage  according 
to  the  weight  of  the  evidence.  Was  the  purchaser  found 
through  their  introduction  7  If  so,  find  for  the  plaintiffs. 
Verdict  for  the  plaintiffs  for  100/. 
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1850. 

Coram  Blackburn^  J. 

Michaelma,  FELLING  V.  LANGDON. 

In  an  action  xHE  declaration  stated  that  the  plaintiff  was  posseased, 
to  porchMc^a  ^^^  ^  certain  term,  of  a  public-house,  Sec,  and  agreed  to 
lease  and  good-  sell  the  lease,  goodwill,  stock.  &c.,  of  the  same  to   the 

will  of  a  public-  '  ^  '  '  . 

house,  it  ap.     defendant  for  a  certain  sum,  1,325/.,  of  which  100/.  was  to 

fhe^ontes'had  ^  P^'^  ^^  ^  deposit.     Averment  of  conditions  precedent. 

to  Ac'ilii'i^int'  ^''^^^•^*  ^^^^  though  he  had  paid  20/.,  part  thereof,  he  bad 

of  the  business,  refused  to  pay  the  rest,  or  to  complete  the  said  agreemeDt, 
an  allegation  of      .        ,        ,,../*.!,  n  « 

title  to  lease      whereby  the  plamtiff  had  to  resell  at  a  loss. 

be"am^7edby       P'^as  (inter  a/ia):-l.    Denying  that  the  plaintiff  de- 
alleging  a         duced  to  the  defendant  a  good  title  to  the  lease, 
dispensation.  ° 

2.  That  the  defendant  was  induced   to  and  did  enter 

into  the  agreement  by  the  friend  of  the  plaintiff  and  others 
in  collusion  with  him. 

Parry,  Serjt.,  and  71  Atkinson,  for  the  plaintiff. 

T,  Jones  and  Joyce  for  the  defendant. 

The  plaintiff  had  placed  the  house  in  the  hands  of  one 
Lowndes,  a  broker,  for  sale.  He  told  the  defendant  that 
the  takings  were  120/.  a  month.  The  plaintiff  sold  to  the 
defendant  for  1,325/.  He  had  purchased  it  himself  for 
1,500/.,  and  resold  for  1,250/.  At  the  precise  time  of  the 
sale  to  the  defendant,  the  plaintiff  being  in  ill-health  and 
not  able  to  attend  to  the  business,  the  takings  did  not 
amount  to  so  much  as  stated ;  but,  on  the  plaintiff's 
evidence,  that  was  the  average  amount  for  some  time 
previously,  taking  into  account  all  the  takings,  not  merely 
for  liquors,  but  refreshments,  &c. 

At  the  close  of  the  plaintiff's  case,  Jones  objected  that 
there  had  been  no  proof  of  the  title  to  the  lease. 

Sedper  Blackburn,  J. — If  necessary,  unless  it  really 
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goes  to  the  question  in  dispute^  I  will  amend  the  declara- 
tion by  alleging  a  dispensation. 

Further  evidence  was  called  for  the  plaintifTi  to  show 
that  the  defendant  never  objected  to  the  lease,  but  to  the 
takings;  and  that  Lowndes,  employed  by  both  parties,  had 
instructed  an  attorney  to  investigate  the  title,  and  he  was 
now  called  to  state  that  he  was  satisfied,  and  no  objection 
ever  was  made  to  it.     Thereupon 

Blackburn,  J.,  overruled  the  objection,  offering,  if  it 
was  persisted  in,  to  amend  the  declaration  so  as  to  obviate 
it,  as  it  appeared  that  the  ground  taken  by  the  defendant 
before  action  was  misrepresentation  as  to  the  amount  of 
the  business. 

Jonez  on  that  point  now  called  evidence. 

Blackburn,  J.  (to  the  jury). — Do  you  believe  there  was 
any  toilful  misrepresentation,  by  which  the  defendant  was 
induced  to  take  the  business? 

Verdict  for  the  plaintiff. 


1859. 


Coram  Martin,  B. 


PEARNLEY  v.  REINDALL. 

Action  for  trespass  to  house. 
Pleas:  1.  Not  guilty. 


Uichaetmtu 

Plaintiff  in 
trespass  coni'* 

2.  Leave  and  license.  pelled  toputin 

The  plaintiff's  case  was  that  he  was  let  into  possession  undelfwbich  h^e 
of  a  stable  consisting  of  three  rooms,  at  the  back  of  the  ^^^^ 
defendant's  house,  by  the  defendant ;  that  lead  was  stolen 
from  the  roof  on  three  occasions  ;  that  he  complained  to 
the  defendant  that  the  rain  was  coming  in,  but  advised  her 
not  to  repair,  in  order,  if  possible,  to  catch  the  thief  in 
coming  for  some  more ;  that  the  defendant  told  him  she 
should  not  run  any  further  risk,  but  should  proceed  to  repair 
the  roof;  that  the  plaintiff  made  no  objection.    That  she 


73!  C^SB  ATTBC 

ficsise  li  loe  ptalrrr^  «s  Skke  off  tke  i 
tfBki  i-^Qx  eke  rccif ;  tui  ube  iftdUe  i 


Taas;^ere««i  no  pvoof  of  tflMarr,  or  any  sack  poo- 
CO  fay  tbe  pt;&::ir:^  as  woald  entitle  him  lo  ■ainfain 
a^«i:st  uae  pevion  who  had  pcnnittcd  him  to  go 
Eixo  acd  rvsLiin  in  ber  liable. 

2.  TzAi  :Sere  nsrndecce  of  the  plaintiff's  acqaiesonioe 
ia  tbe  ecrrr  icr  fepaixs  bj  the  defendant. 

Maitix,  6^  held  that,  in  order  to  make  out  his  case, 
the  p^^us  mast  pet  in  the  agreement  under  which  he 
vas  let  icu>  possesssoa ;  and,  aMxeover,  that  the  evidence 
showed  that  the  repairs  were  necessarr;  that  they  were 
Gcdertaken  at  the  instancr  of  the  plaintiff,  who  com* 
pUbied  of  the  rain  coouDg  through  the  roof,  and  that 
the  fact  of  the  defendant  taking  off  the  remainder  of  the 
roof,  in  that  part  throogh  which  the  rain  penetrated,  whidi 
caused  the  damage,  did  not  constitate  a  trespaas,  the 
plaintiff  making  no  objection  at  the  time. 

Nonsuit. 
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Judges*  Chambeirs,  ooram  Martin,  B. 

MEASOM  t;.  MOUNTCASTLE  and  another.  MHckattfmu 

S^UMMONS  taken  oat  by  one  of  two  ddfendants  to  stay  when  a  writ  of 
the  proceedings  as  agaitist  hitto,  upon'  payment  of  the  debt  bewTaniended, 
and  the  costs  of  the  writ.  •{'^  P'«»J" 

abatement,  un- 

The  facts  were  shortly  these: — A  writ  had  been  issued  ders.  S8  of  the 

...  .  J         J   Common  Law 

against  one  of  two  joint  contractors,  who  appeared,  and  procedure  Act, 
after  declaration  pleaded  in  abatement  the  nonjoinder  of  g^n  o/pgrS^, 
the  other.  The  plaintifT.  under  sect.  38  of  the  Common  Law  named  in  the 

,  plea  may  stay 

Procedure  Act,  1852,  amended  the  writ  and  declaration,  proceedings 
by  adding  the  name  of  the  person  named  in  the  plea,  and  ofthMnselves, 
afterwards  served  him  with  the  amended  writ;  within  four  Ig^gPf/^TanV^ 
days  after  the  service  upon  the  defendant,  who  had  joined,  the  costs  of  the 
he  tendered  the  debt  and  costs  of  the  writ  to  the  plainUff's  days  of  service 
attorney,  who  refused  to  receive  the  amount  without  the  tfem.^*&i'6/# 
costs  of  the  declaration  and  amendment.  the  payment 

will  operate  to 

Joyce  appeared  in  support  of  the  summons.  "'^*  ^'^**"th 

Bullen  for  the  plainiiff,  contended  that  the  defendant 
joined  could  only  stay  the  ooticm  upon*  payment  of  the 
full  costs,  or  at  all  events  only  upon  such  terms  as  would 
enable  the  plaintiff  to  proceed  against  the  iirst  defendant 
for  the  full  amount  of  costs. 

Martin,  6. — The  defendant  joined  is  entitled  to  stay 
the  action  within  four  days  after  the  Service  of  the 
amended  writ,  upon  payment  of  the  debt  and  the  costs  of 
the  writ.  The  staying  the  action  agaitist  the  one  I 
should  think  will  stay  the  action  altogether.  I  cannot 
see  how  the  plaintiff  can  go  on.  Be  that  as  It  will,  the 
defendants  making  the  application  are  entitled  to  the  order. 

Joyce  asked  for  costs. 

Order  with  costs,  and  certificate  fit  for 
counsel. 


action. 
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1859. 

GuildhalU  coram  JBramwell,  S. 
Michaelmu  GAYTON  ».  ESPIN. 

Terwu  — . 

In  interpiMdcr  xNTERP  LEADER.     Issue  to  try  title  to  bricks. 
pwcbLer'^froni       '^^^^  claimant  to  the  property,  and  the  party  to  whom  he 
jj^™nt  not      had  sold  the  bricks,  were  made  the  plaintiffs,  and  the  exe- 
cution creditor  of  a  third  person  the  defendant. 

Prentice  for  the  claimant. 

JET.  James  for  the  purchaser  from  the  claimant. 

Petersdorff^  Serjt.,  for  the  execution  creditor. 

Prentice  having  been  heard, 

James  claimed  to  address  the  jury,  but 

Bramwbll,  B.,  refused  to  hear  counsel  on  behalf  of  the 
purchaser  from  the  claimant. 


Coram  Cockbum,  C.J, 

Michaelma,  HITCHCOCK  ».    INNES  AND   ANOTHER.      . 

Term, 

The  defendants  ACTION  for  gOods  sold,  &C. 
having  con-  ° 

tracted  to  seUa       Pleas :  never  indebted  and  payment. 

bouse  to  be 

pulled  down,  Parry,  Serjt.,  and  Laxton,  for  the  plaintiff. 

on  the  terms 

of  reselling  Bovill  and  Coleridge  for  the  defendants. 

tbe  materials  at 

a  certain  price,      The  particulars  claimed  8IZ.  14*.  for  bricks  sold  to  the 

and  the  ques-       i    #.  o 

tion  arising  as  defendants.  In  September,  1858,  the  defendants  adver- 
had  contracted  ^^^^  Some  houses  for  sale  by  one  Ellis,  an  auctioneer,  one 
^'^^  J*ff  th  ^^  ^^^  conditions  of  sale  being  that  the  bouses  were  to 
person  who       be  cleared  off  the  ground,  the  purchaser  to  stack  the 

had  paid  for  the 

house  by  his  own  cheque,  drawn  in  defendants*  name,  or  with  another  person  who  had  actuslly 
done  the  work,  and  whether  they  had  rightly  paid  the  latter:  Heldf  1.  That  there  was  evi- 
dence for  the  plaintiff:  2.  That  it  depended  on  all  the  circumstances  of  the  case  with  whom 
the  defendants  dealt,  and  whether  the  defendants  had  contracted  with  the  one  or  with  the 
other,  and  that  it  was  not  material,  that  there  was  very  commonly  a  kind  of  partnership  in 
such  transactions,  if  upon  the  facts  it  did  not  appear  to  have  been  so  in  the  particular  case. 


SITTINGS,  23  VICT.  723 

bricks  on  the  vacant  ground,  and  resell  to  vendors  (defend-        1859. 

ants)  at   12^.  a  thousand,   and  bats  at  &.  a  thousand.    J^*^^"^^ 
^  '         ^  Hitchcock 

One  Dowsett  purchased  the  bricks  o(  two  of  the  houses,  v. 

and  the  plaintiff  gave  him   lOs.  for  his  bargain,  and  by    ^^  Another, 
his  own  cheque  paid  Ellis  the  price  at  which  they  were 
bought  by  Dowsett,  the  cheque  being — 

"  Pay  to  Mr.  Ellis  or  bearer  51/. 

(Signed)  "  W.  H.  Hitchcock." 

One  Tatum,  who  went  about  to  find  houses  of  which  the 
materials  were  to  sell,  bad  actually  done  the  work  of 
pulling  down  of  the  bouses  already  mentioned  for  the 
plaintiflT,  and  he  had  been  pointed  out  by  the  auctioneer's 
clerk  (one  Tear)  to  the  defendants  as  the  principal. 

On  the  14th  October  (as  the  plaintiff  stated)  Tatum 
heard  that  the  defendants  had  instructed  their  wharfingers 
to  sell  another  of  the  houses,  and  told  the  plaintiff  this, 
and  the  plaintiff  determined  to  buy  it.  He  went  one 
morning  to  the  premises  with  Tatum,  and  as  he  said,  he 
the  plaintiff  agreed  with  the  wharfingers  to  buy  the  house 
at  45/.  on  the  same  terms  as  the  others.  The  plaintiff 
gave  the  wharfingers  the  name  of  Hitchcock  as  the  pur- 
chaser, and  they  made  out  a  bill  to  that  name,  the  plaintiff 
then  giving  them  a  crossed  cheque — 

"  Pay  to  Mr,  Innes  or  bearer  45/. 

(Signed)  "  W.  H.  Hitchcock." 

On  the  6th  October  the  plaintiff  sent  a  bill  to  the  de- 
fendants' counting-house,  headed  thus  **  Mr.  Innes  to  W. 
Hitchcock,"  and  relating  to  the  former  house. 

This  was  paid  by  Ellis,  and  on  the  30th  October  the  plain- 
tiff sent  in  to  the  defendants  another  account  made  out  in 
the  same  way,  with  respect  to  the  house  now  in  question, 
of  81/.  14^.  The  defendants  contended  that  they  had 
paid  Tatum  by  two  cheques  on  the  23rd  and  30th. 

Innes,  one  of  the  defendants,  being  called,  said  he  knew 
nothing  of  the  plaintiff  in  the  transaction,  and  that  on 
the  14th  October  he  had  sold  the  house  to  Tatum.    The 
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185d. 


MiTCKCOCK 

Innes 

tnd  AnothefT. 


laBt  house  had  been  sold  on  the  same  cotiditions  as  the 
others. 

The  case  had  been  tried  before,  and  Tear  was  called  for 
the  plaintiff,  but  Tatum  was  not  called.  Lord  Campbell., 
C.  J.,  on  this  evidence  directed  a  nonsuit,  which  was  set 
aside.  Both  the  defendants  were  now  called,  and  swore 
that  they  had  only  known  Tatum  in  the  transaction,  and 
had  paid  him  as  above  stated.  They  had  no  communica- 
tion with  Hitchcock  as  to  the  first  houses,  which  were 
pulled  down  completely,  and  the  bricks  stacked  and 
tallied  on  the  16th  October.  The  defendants'  account 
was  confirmed  by  other  witnesses.  Tear  was  not  now 
called  for  the  plaintiff. 

Sovilt  desired  to  ask  one  of  his  witnesses,  whether  it 
was  not  usual  for  men  without  capital  to  buy  the  materials 
of  old  houses,  finding  the  labour  of  pulling  down  and 
removing,  and  for  another  person  to  find  capital  to  pay 
for  them. 

Parry,  Serjt.,  objected. 

BovilL — It  is  to  prove  a  custom  of  the  trade. 

CocKBURN,  C.J. — It  will  not  matter,  unless  you  show 
that  the  fact  was  so  in  this  case,  then  the  custom  might 
help  you. 

Bovill  asked  whether  the  witness  (as  clerk  of  the 
auctioneer)  dealt  with  the  plaintiff  as  to  the  former  trans- 
actions, and  having  answered  in  the  negative  was  then 
asked,  whether  Dowsett  gave  him  any  directions  as  to 
who  was  the  principal  in  the  houses  he  bought. 

Patry,  Serjt,  objected. 

CocKBURN,  C.J.,  doubted,  but  would  not  overrule  the 
question.    The  proper  course  would  be  to  call  Dowsett 

BavUL-^lle  is  the  plaintiff's  witness. 
CooKBTTRN,  C.  J.— *That  is  so,  no  doubt 
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Parry ^  Serjt.,  then  tendered  evidence  that  he  had  been      ^^^ 
subpcenaed  for  the  plaintiff^  and  was  unable  to  appear. 

JBovill  then  asked  who  was  the  person  who  had  been 
dealt  withy  and  the  witness  answered  Tatum.  No  deposit 
had  been  paid  on  the  houses  first  sold. 

The  cheque  was  drawn  in  the  name  of  Tatum.  The  others 
were  also  in  the  name  of  Tatum^  the  account  (as  above) 
in  the  name  of  Hitchcock.  It  appeared  that  the  plaintiff 
made  no  objection  to  the  tallies  being  made  out  in  the 
name  of  Tatum. 

Tear  was  now  called  for  the  defendants,  and  said  he  had 
never  known  the  plaintiff  before  this,  that  Tatum  bought 
houses^  and  told  him  in  plaintiff's  presence  that  he  was 
going  to  do  ''  these  houses/'  and  the  witness  understood 
that  plaintiff  found  the  money. 

Tatum  paid  the  witness  Tear,  but  Hitchcock  paid 
Tatum  for  pulling  down  the  houses. 

Neither  party  called  Tatum,  nor  accounted  for  his  non- 
appearance. 

It  was  admitted  that  Innes,  the  defendant,  did  not  know 
anything  of  the  transaction  as  between  Tatum  and  Hitch- 
cock. 

CocKBURN,  C.  J.  (to  the  jury).— Did  the  defendant 
originally  contract  with  Tatum  or  with  the  plaintiff?  If 
with  Tatum  originally,  did  the  defendant  agree  with  him 
and  the  plaintiff  to  transfer  the  contract  to  the  latter? 
It  could  not  be  transferred  without  the  consent  of  the 
defendants  (a). 

Verdict  for  the  defendants. 

(a)  Bee  IUb$an  v.  Drummond,     Leading  Caies,  97»  102. 
2  B.  &  Ad.  203 ;  and  FinlaioD'i 
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I860. 


Central    Criminal   Court,   coram    Martin^   B.    amd 
Blackburn,  J. 

REGINA  V.  HUGHES. 

On  an  indict-  \_  HE  indictment  charged  in  effect  that  the  priaoner.  being 

ment  against  ,     , 

an  attorney  a  trader  within  the  scope  of  the  bankrupt  law,  and  having 

oftheBankrupt  ^^"  ^"^7  adjudged  a  bankrupt  as  a  scrivener,  feloniously, 

LawConsolida-  wilfully  and  Contemptuously  omitted  and  neglected  to  sur- 

fornotsur-  render  upon  the  days  fixed  by  the  commissioner,  in  order 

he  haying  left  that  he  might  be  examined  as  to  his  estate  and  effects, 

^hrft^e^uZdju'  ^°  ^^^^^  counts  of  the  indictment  the  prisoner  was  charged 

dicaiion.  Held,  with  the  samc  ofience,  with  'the  intent  to  defraud  bis 

1.  That  It  was 

not  necessary  Creditors  (a). 

h^e^huended  to      Count  1.  Set  out  all  the  proceedings  in  bankruptcy,  the 

dftora  If'h'e*^*^  trading,  the  petitioning  creditors'  debts,  and  the  acts  of 

went  away  wil-  bankruptcy,  &c. 

evade'^ihe  juris-      2.  Same,  only  omitting  to  state  that  bankrupt  resided  and 

ruptcy  *and°^'  c*^"'^^^  ®"  business  within  six  calendar  months  next  £«- 

would  deprive  mediately  preceding  the  time  of  filing  the  petition. 

their  remedy.         3.  This  is  the  Same,  only  not  referring  to  any  matters 

lUWe"  be'"  before  the  petition. 

made  a  bank- 
rupt as  a  (a)  Sect.  251  of  the  Bankrupt      tition,  and  of  the  sittiogt  of  the 

"scrivener,"  it  La^  Consolidation  Act,  1849,   12      Court  (having  no  lawful  impedi- 

beinff  shown  ^         .,.  «...  ,  .  .  -     .         - 

that  in  one  or  ^  ^^  ^^^^  ^'  ^^^' — ^<^^  ^^  ^^Y      ment  proved  to  the  satiafactioii  of 

more  instances  person  adjudged  bankrupt  shall  not      the  Court  at  such  time,  and  allowed 

***  ''"chT^^^^o  "P*'"  ***®  ^*^  limited  for  his  sur-      by  the  Court,  &c.),  surrender,  Ac, 

curing  Iosm  of  render,  &c.,  after  notice  thereof  in      or  if  any  such  bankrupt  upon  toch 

and  lending  writing,  to  be  served  upon  him  per-      examination  shall  not  discover  his 

^^^^^  ^out°on  ■^"^"y  ^^  ^®^  ■*  ^^  ^^^  *^^  ^*  ®***^®»  *^*^-»  ^  ■^■*^  remove,  coo- 
interest;  and  known  place  of  abode  or  business  ceal,  orembeule  any  part  of  the 
that  one  such  of  such  person,  &c.,  caused  notice  estate,  with  intent  to  defraud  Aii 
instance  being  j^^  ^j^^  London  Gazette  of  the  is-  creditors,  he  shall  be  deemed  guil^r 
shown,  It  might  .  ^  ,  ^  /.i.  *.l  **!«  o  ^ 
be  presumed  Bumg  of  the  nat  or  filing  of  the  pe-      of  felony,  &c. 

that  he  carried 

on  the  business,  until  the  contrary  was  shown.  8.  That  it  was  sufficient  that  the  petition 
stated  the  residence  at  the  last  place  of  business.  4.  That  notice  to  produce  the  notices  need 
not  be  given. 
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4.  Stated  offence  shortly  in  the  words  of  the  Act  of        i860. 

Parliament.  ^T^^^^ 

Regina 

6,  6,  7,  and  8.  Same  as  the  other  counts^  only  omitting      ^^1'^^.^ 
"  with  intent  to  defraud  his  creditors." 

Bovill,  Q.  C,  Ballantine,  Serjt.,  and  Poland,  for  the 
prosecution. 

Hawkins,  Q.  C.  Giffard,  and  Phelps,  for  the  defence. 

The  first  count  stated  that  the  prisoner  was  a  person  using 
the  trade  and  business  of  a  scrivener,  receiving  other  men's 
monies  and  estates  into  his  trust  and  custody,  and  was  a 
trader  within  the  meaning  of  the  bankrupt  law,  and  for 
six  calendar  months  next  immediately  preceding  the  time  of 
the  filing  of  the  petition  resided  and  carried  on  business 
within  the  London  district  of  the  Court  of  Bankruptcy. 
And  on  the  20th  July,  1858,  being  indebted,  &c.,  and  being 
such  trader  as  aforesaid,  committed  divers  acts  of  bank- 
ruptcy, to  wit,  by  departing  the  realm,  and  then  remaining 
abroad  with  inlent  to  defeat  and  delay  his  creditors,  &c. 
That  on  the  4fth  August,  1858,  E.  H.  &c.  did  present  a 
petition,  &c.  That  thereupon  the  Court  did  proceed,  &c., 
and  upon  good  proof,  &c.  on  the  5tb  August,  the  Court  did 
declare  and  adjudge  the  said  D.  Hughes  a  bankrupt,  &c. 
And  on  the  5th  August  a  duplicate  of  the  adjudication  was 
served  on  him,  by  leaving  the  same  at  his  usual  and  last 
known  place  of  abode  and  business,  to  wit,  at  his  dwelling- 
house,  &c.  and  his  offices,  13,  Gresham-street,  in  the  City 
of  London.  That  afterwards,  after  the  expiration  of  seven 
days  from  the  adjudication  and  the  service,  to  wit,  on  the 
13th  August,  no  cause  having  been  shown,  &c.,  the  Court 
caused  notice  and  advertisement  of  the  filing  and  of  the 
adjudication  to  be  given  in  the  London  Gazette,  and  did 
therein  appoint  two  public  sittings  of  the  Court  for  the 
said  D.  H.  to  surrender  and  conform  ;  the  first  being 
appointed  for  the  24th  August,  and  the  second  on  the  29th 
September,  1858.     And  afterwards,  &c.  notice  in  writing, 

3c2 
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]<«0.         Ice.  of  the  said  dajr  fo  iimitad  for  skIi  ■■■i.ndu  ms  le^ 
at  a  house,  being  the  usual  ai^d  last  known  place  of  abode 
of  the  said  D.  H.,  ai^d  abo  at  hk  o£ccs,at  ice  io  the  Otj 
of  London,  the  same  being  the  ussal  and  last  knovn  place 
of  business  of  the  said    D«   H«,  by  which  he  was    re- 
quired persooallj  to  appear,  Ace.  Jcc.      Nevertheless  the 
said    D.  H.  although.  Ice  felonionslj,  Jbc.  did  not   nor 
would  surrender  himself  on  the  said  daj,  4c.  or  oa  any 
day  before  the  2&th  September,  as  be  €omH  migki,  and 
might  io  Aattdome,  but  unlawfully  £uled  so  to  do,  aad  kas 
always  so  failed,  with  intent  to  delraiid  his  cteditois^  be 
not  baring  any  lawful  impediment  fo  his  said  lequred 
surrender,  kc, 

Ebenezer  Hunt,  who  with  his  brother  canied  oo 
business  as  drapers,  and  bad  from  time  Io  tiaie  supplied 
goods  to  the  prisoner,  proved  the  debts  and  act  of 
bankruptcy,  and  stated  that  the  prisoner,  bad  acted  aa 
his  solicitor,  and  that  he  had  entrusted  him  with  money 
for  investment  on  mortgage,  or  upon  any  good  and  valid 
secttrityl  The  first  transaction  of  this  kind  he  had  with 
him  was  in  1843,  when  he  entrusted  him  with  6001. 
to  be  invested  on  mortgage,  and  the  priscmer  gave  him 
certain  deeds,  which  witness  afterwards  returned  to  the 
prisoner  upon  his  representation  that  the  parties  wished  to 
pay  off  the  mortgage.  The  prisoner  used  to  furnish  him 
periodically  with  accounts  of  the  state  of  his  money  trans- 
actions, and  be  used  to  pay  him  the  balance  of  interest 
that  was  due  by  cheque.  He  always  received  from  the 
prisoner  deeds  which  represented  the  amount  of  money 
he  had  advanced,  but  witness  was  not  always  aware  of 
the  nature  of  the  security  upon  which  the  money  was  lent. 
Independent  of  the  trade  account  the  prisoner  owed  htm  over 
4,000/.  for  money  which  he  had  entrusted  to  him  to  inveat. 
The  last  time  he  entrusted  the  prisoner  with  money  was 
in  February,  1858.  At  that  time  he  gave  the  prisoner 
300/.  upon  call,  at  interest.     It  was  understood  that  he 
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was  to  pay  five  per  cent,  interest.  The  last  time  he  gave  ^8^®- 
the  prisoner  money  for  investment  was  in  1866,  when  he 
had  two  sums  of  500/.  to  invest  upon  any  good  security; 
but  he  did  not  know  the  names  of  the  parties  who  were 
to  have  the  money,  or  the  nature  of  the  security.  Wit- 
ness was  aware  that  the  prisoner  had  some  property  at 
Dalston,  but  it  was  not  understood  that  the  prisoner  him- 
self wished  to  borrow  these  two  sums  of  500/.  upon  the 
security  of  that  property.  He  never  knew  upon  what 
security  this  money  was  advanced,  and  he  made  no  in- 
quiries, because  he  placed  the  most  implicit  confidence  in 
the  prisoner  as  his  solicitor.  The  prisoner  sent  him  some 
deeds,  but  he  was  not  aware  from  these  deeds  that  the 
prisoner  himself  was  the  person  who  had  borrowed  the 
money.  The  money  was  all  handed  to  the  prisoner  in 
his  capacity  as  witness's  confidential  solicitor.  He  never 
received  any  other  security  for  his  4,000/.  except  the 
bundle  of  deeds  that  had  been  produced,  and  he  had  not 
been'  able  to  realize  a  single  sixpence  upon  any  of  those 
deeds.  [The  deeds  were  put  in,  and  taken  as  read. 
The  most  material  one  was  a  deed  by  which  ihe  prisoner 
appeared  to  have  charged  the  whole  of  the  money  advanced 
by  Mr.  Hunt  upon  his  property  at  Dalston.] 

Mr.  Archibald  Lawson  deposed  that  he  was  a  solicitor, 
and  be  was  retained  by  one  of  his  clients  to  recover  some 
money  that  had  been  advanced  to  the  prisoner,  and  he 
had  a  communication  with  him  upon  the  subject,  and  the 
prisoner  furnished  him  with  an  account  of  the  money  he  had 
received,  and  the  manner  in  which  it  had  been  invested. 
[The  account  was  put  in.  It  purported  to  give  a  list  of 
persons  to  whom  money  had  been  advanced,  and  Uie 
nature  of  the  security.]  Witness  afterwards  applied  to 
the  prisoner  for  the  money  that  appeared  to  be  due  under 
this  account,  and  it  was  paid,  with  the  exception  of  about 
400/.;  and  upon  his  applying  to  the  prisoner  for  the  sum* 
be  wrote  a  letter  complaining  of  the  application,  and  stating 
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I860.  that  ail  the  money  handed  to  him  was  not  to  be  called  up 
without  six  months'  notice.  These  transactioos  occarred 
in  1855.  Witness  had  an  intenriew  with  the  prisoner, 
and  he  told  him  that  he  did  not  conduct  his  business  in 
the  ordinary  way  of  a  solicitor,  and  that  he  charged  for 
what  he  did  in  a  lump.  Witness  was  obliged  to  threaten 
legal  proceedings,  and  he  then  obtained  a  settlement  In 
the  course  of  the  conversation  witness  remarked  that  there 
would  not  be  much  difficulty  in  making  out  that  he  was  a 
''scrivener/'  and  he  smiled,  and  replied  "Perhaps  not" 

Mr.  R.  Y.  Ellis  deposed  that  he  was  derk  to  the  pri- 
soner from  1842  to  1854,  and  he  was  well  acquainted  with 
the  nature  of  his  business.  He  used  to  have  sums  of 
money  in  his  possession  for  investment,  and  he  invested  it 
from  time  to  time,  and  to  a  very  considerable  extent  But 
witness  left  the  prisoner's  service  in  1854,  and  since  thai 
period  he  knew  nothing  of  the  nature  of  his  transactions. 
Mr.  Jacobs,  clerk  to  the  official  assignee,  produced  a 
book  found  at  the  prisoner's  office,  in  Oresham-street, 
which  contained  several  entries  of  chargeg  for  procurimg 
loam.  The  object  of  this  evidence  was  to  show  that  the 
prisoner  was  occupied  as  a  "  money  scrivener,"  and,  as 
such,  came  within  the  scope  of  the  bankruptcy  law. 

Mr  James  Abbiss  deposed  that  he  had  known  the  pri- 
soner for  ten  years,  and  bad  advanced  him  money  to  put 
out  on  good  security,  but  he  trusted  entirely  to  the  pri- 
soner's judgment,  and  knew  nothing  of  the  parties  to  whom 
the  money  was  advanced.  The  transactions  commenced 
about  five  years  ago,  and  be  advanced  the  prisoner 
altogether  about  700L  One  security  was  paid  off,  and  the 
money  left  in  the  prisoner's  hands  to  re-invest ;  but  it  was 
not  so  re-invested,  and  witness  applied  to  the  prisoner  for 
it,  but  was  put  off  by  various  excuses  for  twelve  months 
before  he  could  get  it.  The  amount  was  about  2502.  The 
prisoner  at  first  said  he  was  entitled  to  six  months'  notice, 
and  witness  gave  him  that  notice,  but  the  money  was  not 
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paid  at  the  expiration  of  that  period,  and  witness  had  to  I860, 
apply  repeatedly  before  he  could  get  his  money.  The 
prisoner  frequently  applied  to  him  for  money,  and  upon  one 
occasion  he  wished  him  to  lend  him  1,000/.,  and  he  said 
he  could  get  him  six  per  cent,  interest  and  good  security 
for  it.  Witness  did  not  let  him  have  the  money.  This 
application  was  made  about  four  years  ago.  The  prisoner 
used  to  pay  him  interest,  and  furnish  him  regularly  with 
accounts  every  half  year.  The  interest  was  paid  down  to 
the  period  when  the  prisoner  took  his  departure,  for  the 
balance  that  remained  in  his  possession. 

Mr.  Thomas  Lockett  proved  that  he  had  also  entrusted 
the  prisoner  with  money  from  time  to  time,  between  the 
years  1843  and  1851,  to  invest  for  him  upon  security.  At 
first  the  prisoner  used  to  inform  witness  of  the  nature  of 
the  security,  but  latterly  it  was  left  entirely  to  him  to  do  as 
he  pleased. 

Mr.  Roke,  a  grocer  in  Whitechapel,  gave  similar  evidence. 
He  said  that  he  knew  nothing  of  the  parties  to  whom  the 
money  was  advanced,  or  the  nature  of  the  security.  The 
amount  he  lent  the  prisoner  was  760/.,  and  he  never 
received  any  part  of  it  back. 

Mr.  Edward  Hart,  an  accountant,  deposed  that  he  had 
gone  through  the  prisoner's  books,  and  ascertained  that 
the  amount  of  his  debts  at  the  time  he  left  this  country  (in 
July,  1868)  was  166,400/. 

Mortgages  and  everything  else  in  the  shape  of  liabilities 
were  included  in  this  account. 

The  Rev.  Mr.  Silver  deposed  that  he  was  one  of  the 
executors  of  a  lady  named  Pencott,  and  he  had  an  inter- 
view with  the  prisoner  upon  the  subject  of  some  money 
that  was  owing  by  the  prisoner  to  the  estate  in  1867.  The 
amount  was  7,000/.,  and  witness  was  anxious  to  get  the 
money.  The  prisoner  said  that  money  was  very  dear, 
and  it  was  very  inconvenient  to  him,  and  he  said  he  could 
not  name  any  time  when  the  money  should  be  paid.   Wit- 


732  CASES  AT  THE 

1860.  nesB  threatened  him  with  legal  proceedings^  and  be  said 
that  if  any  such  step  was  taken  he  should  apply  for  pro- 
tection to  the  Bankruptcy  Court.  In  June,  1858,  wit- 
ness again  applied  to  the  prisoner,  by  letter,  for  the 
money,  and  stated  that  he  should  immediately  instruct 
his  attorney  to  take  proceedings,  if  it  was  not  paid.  The 
prisoner  made  no  reply  to  this  application,  and  witness 
never  received  a  farthing  of  the  money. 

Mr.  John  Rees,  of  the  firm  of  Wilde,  Rees,  and  Co., 
solicitors,  proved  that,  at  the  request  of  the  last  witness, 
he  went  to  the  prisoner's  offices  on  the  16th  July,  1858, 
but  could  not  find  him,  and  the  clerk  in  the  office  declined 
to  say  where  he  was. 

Mr.  Hewetson,  a  clerk  in  the  bank  of  Messrs.  Currie 
and  Co.,  where  the  prisoner  kept  an  account,  deposed  that 
at  the  commencement  of  the  year  1858  the  prisoner  ob- 
tained the  discount  of  two  promissory  notes,  one  for  1,5002. 
and  the  other  for  1,000/.;  and  he  drew  out  900/.,  the 
greater  portion  of  the  money  he  had  to  his  credit,  between 
the  13th  and  24th  July,  when  he  went  away.  His  balance 
at  the  time  he  left  was  only  64/.  Is.  6(L  The  prisoner 
deposited  some  deeds  as  collateral  security  at  the  time  the 
promissory  notes  were  discounted,  which  deeds  turned  out 
to  be  utterly  worthless,  and  the  bank  had  lost  all  the 
money,  except  the  balance  that  remained  to  the  pri- 
soner's credit. 

Mr.  Richard  Nieve,  clerk  to  a  shipping  agent  at  Liver- 
pool, deposed  that  in  July,  1858,  the  prisoner  took  a  pas- 
sage in  the  Red  Jacket  clipper  ship  for  Melbourne,  in 
the  name  of  Dyer.  His  wife  and  family  accompanied 
him— in  all,  eleven  persons. 

Mr.  P.  J.  Trevors,  steward  on  board  the  Red  Jacket, 
deposed  that  he  saw  the  prisoner  on  board  the  vessel 
during  the  voyage,  and  that  he  was  called  Mr.  Dyer.  When 
the  Red  Jacket  arrived  near  the  port  of  Melbourne,  a 
steamer  from  Melbourne  came  alongside,  and  four  officers. 
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accomfmnied  by  Mr.  Gatty  Jones^  a  solicitor  of  Melboarne,        i860, 
came  on  board,  and  the  prisoner  went  to  the  forepart  of      ^^^^^"^^ 
the  vessel  and  bid  himself*  «. 

[It  thus  appeared  that  the  prisoner  had  gone  abroad 
before  the  bankruptcy.  And,  as  will  be  seen,  the  bank- 
ruptcy was  not  until  August.'] 

A  messenger  belonging  to  the  Court  of  Bankruptcy, 
produced  the  proceedings  in  that  Court  in  reference  to  the 
bankruptcy  of  the  prisoner.  The  petitioning  creditor  was 
Mr.  Ebenezer  Hunt,  and  the  prisoner  was  adjudicated  a 
bankrupt  by  Mr.  Commissioner  Goulburn,  on  the  6th  of 
August,  1858.  The  adjudication,  it  appeared,  was  opposed, 
but  it  was  confirmed  on  the  12th  of  August. 

Evidence  was  then  given  that  a  notice  of  the  adjudica- 
tion of  bankruptcy  was  served  at  the  private  residence  of 
the  prisoner  in  Canonbury-place,  Islington,  and  at  his 
office  in  Gresham-street.  The  prisoner  at  this  time  had 
absconded,  and  the  notices  were  stuck  in  the  hail  of  the 
house  at  Islington,  and  upon  the  door  of  the  office,  with 
wafers. 

Hawkins  cross-examined  the  witness  to  prove  that  tbere 
was  a  notice  upon  the  door  of  the  office  in  Gresbaiki'-street, 
to  the  effect  that  all  papers  and  letters  for  the  prisoner 
were  to  be  handed  to  a  person  named  Snow. 

The  notice  in  question  was  put  in,  and  it  was  to  the 
effect  that  the  business  of  the  prisoner  was  rah'nquished  in 
favour  of  Messiis.  S.  and  Co.,  solicitors,  of  such  and  such  a 
street. 

Mr.  Donald  Frazer,  the  medical  attendant  of  the 
prisoner,  proved  that  he  resided  at  No.  10,  Canonbary- 
place,  Islington,  and  that  the  last  time  he  saw  him  t^iere 
was  on  the  5th  of  July,  1858. 

Hawkins  submitted  that  the  mode  in  which  the  notice  of 
the  adjudicaton  of  bankruptcy  had  been  proved  was  not 
sufficient,  and  that  notice  ought  to  have  been  given  to 
produce  the  notice,  and  the  original  accounted  for. 
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1860.  Martin,  B.,  overruled  the  objection. 

The  London  Gazette  of  August  13,  1858,  was  next  put 
in.  It  contained  a  notice  of  the  adj^udication  of  bank- 
ruptcy, and  required  the  prisoner  to  appear  on  the  24th  of 
August,  and  the  24th  of  September  following,  in  order  that 
he  might  be  examined  respecting  his  estate  and  effects, 
before  the  Commissioner  in  the  Court  of  Bankruptcy. 

It  was  proved  that  the  prisoner  did  not  surrender  on 
either  of  the  days  fixSd  for  his  appearance. 

Another  witness  proved  that  he  served  a  summons  at 
the  prisoner's  private  residence,  and  also  at  his  place  of 
business,  with  notice  of  the  days  fixed  for  him  to  attend  at 
the  Court  of  Bankruptcy  to  pass  his  examination. 

This  was  the  case  for  the  prosecution. 

Hawkins  objected  that  there  was  no  case  for  the  jury: — 

1.  It  is  not  shown  that  the  prisoner  carried  on  the 
business  of  a  "  scrivener." 

2.  It  was  physically  impossible  that  the  prisoner  should 
appear  or  show  to  the  Court  any  reason  for  not  surrendering. 

3.  He  had  no  residence  in  Oresham-street  for  six  ca- 
lendar months  (as  the  petition  stated),  that  being  only  a 
place  of  business. 

Martin,  B.,  overruled  the  objections. 

Hawkins  called  no  evidence,  but  went  to  the  jury  on  the 
case  as  proved. 

Martin,  B.  (to  the  jury.) — It  is  not  necessary  to  find 
whether  the  prisoner  had  any  intention  to  defraud;  the 
question  is,  whether,  when  he  went  abroad  in  July,  1858, 
he  intended  to  deprive  his  creditors  of  their  rights  ? 

Was  the  prisoner  a  scrivener?  If  he  acted  as  such 
once,  it  may  be  taken  that  he  carried  on  business  as  such, 
at  least  until  the  contrary  is  shown. 

Look  at  all  the  facts.     Do  you  believe  that  when  he 

left  the  country  he  did  so  in  order  to  avoid  surrender  ?     If 

so,  find  him  guilty. 

Verdict,  guilty;  sentence,  ten  years* 

penal  servitude. 
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1850. 

GuildhaU,  coram  Cockburn,  C.  J. 

BUTTON    (Executrix)  ».  THE    WATERLOO    LIFE 

ASSURANCE  COMPANY,  MUhaeimoM 

JLHIS  was  an  action  by  the  executrix  of  Thomas  Button  In  an  action  on 

__         a  life  Dolicv 

on  a  life  policy,  effected  by  him  with  the  defendants.  The  baaed  upon  an- 
declaration  set  forth  the  policy,  reciting  that  he  had  IJJ^52^cm"n 
made  a  proposal  and  delivered  a  statement  in  writing,  ^.*^*'®?"^**i^ 
and  signed  by  himself,  dated  20th  April,  1854,  de-  lober  and  tem- 
daring  thereby,  inter  alia,  that  he  was  in  good  health  ^7f  aware  of 
and  ordinarily  enjoyed  good  health,  and  was  not  aware  "P^  **>«>'der  or 

J        J   J        o  '  circumatance 

of  any  disorder  or  circumstance  tending  to  shorten   his  tending  to 
life,  or  to  render  an  assurance  thereon  more  than  usually  &c.  ? "    **  ia 
hazardous,    which   declaration    the    testator   had  agreed  In? wSt  Ji^" 

should  be  the  basis  of  the  contract  between  him  and  the  formation 
^  .  1111.  .1         touching  the 

Company.    Averment,  that  the  declaration  contamed   a  paat  or  present 

true  and  faithful  representation  of  the  facts.  which^helcom- 

Pleas:  1.  That  the  defendants  were  induced  to  make  P">y  ought  to 

be  made  ac- 
the  policy  throuifh  and  by  means  of  the  fraud  and  covin  of  quaintedwith?" 

*u     r    ♦  ;  -1     *u        •         II     •  ik  u-  "Namcandad. 

the  testator  and  others  m  collusion  with  him.  dress  of  orc^i- 

2.  That  the  testator  falsely  and  fraudulently  replied  to  JS2iSSl!^ 

the  defendants,  for  the  purpose  of  inducing  them  to  make  ^^  *''P^^''^  . 

the  policy,  that  he  was  of  temperate  habits,  and  was  not  had  in  the  year 

aware  of  any  disorder  or  circumstance  tending  to  shorten  mwhich^the*' 

his  life  or  render  an  assurance  thereon  more  than  usually  ^^^?J^^  ^ 

hazardous  :  whereas  in  truth  and  in  fact,  as  he  at  the  time  in  the  very 

well  knew,  he  was  not  of  temperate  habits,  but  was  in  been  attended 

the  habit  of  drinking  to  excess,  and  was  of  drunken  and  ofUveredrink- 

intemperate  habits,  and   was  aware  of  a  disorder,  &c,  ings  pn  the  last 

,  occasion  (a 

having  been  ill  of  delirium  tremens,  and  other  disorders  month  or  two 
brought  on  by  drunken  and  intemperate  habits ;  by  means  HcyHor  d^ 

Tnun  trtwMMf 
of  which  he  in  two  years'  time  died ;  and  that  the  medical  man  who  had  attended  him  for 
several  years  before  the  policy,  and  down  to  his  death,  was  not  mentioned  as  the  ordinary 
medical  attendant     Held^  that  this  justified  a  verdict  for  the  defendanU,  even  though  the 
answer  to  the  latter  question  was  bondjtde. 
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1659. 


HUTTON 

(Executrix) 

9. 

The 
Waterloo 

Life 
Asst'RANdE 
CohpaKy. 


of  which  false  representation  the  defendants  were  induced 
to  make  the  policy. 

3.  That  the  declaration,  or  statement  in  writing  men- 
tioned in  the  declaration^  contained  certain  questions  and 
answers  thereto  written  by  the  testator,  one  of  which 
questions  was,  ''  If  of  sober  and  temperate  habits  T*  and 
the  written  answer  thereto  was  "  Temperate/*  That 
another  question  was,  **  If  aware  of  any  disorder  or  cir- 
cumstance tending,  &c./*  and  the  written  answer  thereto 
was,  "  No."  And  that  another  of  such  questions  was, 
''  Is  there  any  other  and  what  information  touching  the 
past  or  present  state  of  health  or  habits  of  life  which  the 
directors  ought  to  be  made  acquainted  with  ?"  and  the 
written  answer  thereto  was,  *'  No."  That  another  ques- 
tion was,  **  Name  and  address  of  ordinary  medical 
attendant,  to  be  referred  to  respecting  past  and  present 
state  of  health,"  and  the  written  answer  thereto  was,  •*  Dr. 
Cobb,"  &c.  Averment,  that  the  answers  set  forth  were 
false,  as  the  testator  at  the  time  he  wrote  the  same  well 
knew. 

4.  Tliat  the  testator  was  of  intemperate  habits  and  had 
been  afflicted  with  delirium  tremens,  which  were  facts 
material  to  be  known  to  the  defendants,  and  which  were 
not  communicated  to  them. 


Edwin  James  and  Talfourd  Salter  for  the  plaintiff*. 

Shee,  Serjt.,  Huddleston  and  Beresford  for  the  de- 
fendants. 

The  written  questions  and  answers  as  set  forth  in'  the 
third  plea  were  proved ;  it  being  added  by  the  assured,  ^*  I 
agree  that  the  above  shall  be  taken  as  part  of  the  declara- 
tion which  shall  be  the  basis  of  the  contract,  and  that  any 
misrepresentation  shall  render  the  policy  void."  Imme- 
diately before,  however,  the  question  as  to  the  usual 
medical  attendant  was  this,  ^'  What  has  been  the  condi- 
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tion  of  health  during  the  last  five  yeare?"  Two  referees — 
Wilson  and  Todd — wrote  answers  to  similar  questions  a6 
to  the  habits  and  health  of  the  assured ,  to  the  same  effect. 

The  policy  was  effected  on  the  Ist  July,  1854. 

The  assured  died  on  the  28th  November,  1866,  and 
one  Dr.  Clifton  certified  his  death  as  caused  by  delirium 
tremens. 

Dr.  Clifton  was  called  for  the  defence,  and  stated  that 
he  had  attended  the  deceased  first  in  1851,  when  he  was 
suffering  from  rheumatic  fever,  and  Dr.  Cobb  also  then 
attended ;  witness  had  attended  him  at  intervals  from  that 
time  to  the  time  of  his  death ;  frequently  in  1863,  and 
on  one  occasion  in  that  year,  when  the  police  brought 
him  home  blind  drunk.  The  witness  stated  that  he  should 
judge,  from  the  condition  of  the  deceased,  that  he  had  been 
indulging  for  several  days  in  drink,  and  that  he  was  *'  much 
shaken*'  by  it,  but  that  it  did  not  amount  to  an  attack 
of  delirium  tremens.  The  witness  further  stated  that  be 
had  attended  the  deceased  frequently  between  1863  i^nd 

1855,  ''about  twice  for  the  same  attach;"  about  the  end 
of  1855  "he  was  again  ill  from  the  same  cause,"  and  so  in 

1856.  But  the  witness  spoke  to  nothing  in  1854;  and,  as 
to  the  occasion  in  1853,  admitted,  on  cross-examination, 
that  he  bad  not  attended  him  again  for  some  months. 

Other  evidence  for  the  defence  proved  drunkenness 
down  to  1854,  but  the  distinct  evidence  stopped  with  that 
year. 

Such  was  the  evidence  at  the  first  trial  before  Lord 
Campbell,  C.  J.,  who  told  the  jury  that  there  was  no 
evidence  of  delirium  tremens  before  or  at  the  time  of  the 
policy ;  and  lefl  the  rest  of  the  case  to  them.  They  found 
for  the  plaintiff,  finding,  in  answer  to  a  specific  question, 
that  the  statement  as  to  Dr.  Cobb  was  not  false,  coupling 
it  with  the  previous  question. 


1859. 


HOTTON 
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The  Court  granted  a  new  trials  on  tfae  ground  that  this 
finding  was  ambiguous,  it  not  amounting  to  a  distinct 
finding  that  the  answer  was  true. 

On  the  present  occasion  (a)  the  plaintiff,  the  widow  of 
the  deceased  (as  before)  stated,  that  Dr.  Cobb  had  been  the 
family  doctor ;  she,  however,  admitted  that,  on  the  occasion 
in  1853,  Dr.  Clifton  was  called  in  at  Dr.  Cobb's  request, 
and  could  not  say  that  he  had  not  attended  her  husband 
several  times  in  each  of  the  subsequent  three  years;  but 
she  said  if  he  had  been  seriously  ill  she  should  have 
sent  for  Dr.  Cobb. 

But  it  did  not  appear  that,  in  fact,  Dr.  Cobb  had  ever 
been  called  in  since  1853. 

The  report  of  the  Company's  medical  officer  (who  had 
been  called  at  the  first  trial)  was  called  for  on  the  part 
of  the  plaintiff,  and  tendered  in  evidence. 

8/iee,  Serjt.,  objected,  unless  the  medical  man  was  him- 
self called. 

CoGKBURN,  C.  J.,  admitted  it,  but  said  he  should  tell 
the  jury  to  attach  no  weight  to  it  in  the  absence  of  the 
medical  man.  The  case  for  the  defence  mainly  rested  on 
the  evidence  of  Dr.  Clifton,  who  stated  that  he  attended 
the  deceased  in  January,  1854,  for  a  drinking  bout;  ''and 
off  and  on"  until  near  the  end  of  February.  That  he 
attended  him  in  May,  1854,  for  delirium  tremens;  and 
again,  in  September,  for  indigestion. 

The  medical  officer  who  examined  the  deceased  and 
took  his  answers  at  the  time  of  the  proposal  was  called 
for  the  defence,  and  stated  that  he  had  made  his  report 
mainly  on  those  answers,  but  that  the  deceased  appeared 
healthy,  and  did  not  betray  any  symptoms  of  drinking. 


{a)  Interrogatories  were  allowed 
before  the  second  trial,  addressed 
to  the  manager  for  the  defendants, 
and  directed  to  the  point  whether 


they  did  not  make  enquiries  as  to 
the  truth  of  this  answer,  but  nothing 
was  elidted. 
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CoGKBURN,  C.  J.  (to  the  jury) : — 

1.  Was  the  deceased^  at  the  time  of  the  proposal  or  of 
the  policy  being  accepted,  a  man  of  temperate  habits  ? 

(The  jury  found  in  the  negative.) 

2.  Had  he  had  delirium  tremens^  or  any  disease  tending 

to  shorten  life,  or  made  the  assurance  more  than  usually 

hazardous? 

(The  jury  found  in  the  affirmative.) 

3.  Was  the  representation  as  to  the  usual  medical  at- 
tendant true  ? 

(The  jury  found  in  the  negative.) 

4.  Was  it  hon&fde? 

fThe  jury  found  in  the  affirmative.) 

Verdict  for  the  defendants  on  the  first 
and  second  issues,  (a) 

(a)  Edw'm  James  moved  in  Hilary  Term,  bat  took  nothing. 


1859. 


HUTTON 

(Executrix) 

9. 

The 
Waterloo 

Life 
assuramcb 
Company. 


Coram  Bramwell,  B. 

STEPHENS  V.  REYNOLDS. 

JLHIS  was  an  action  brought  by  the  plaintiiF  as  the  in- 
dorser  of  a  bill  of  exchange,  purporting  to  have  been 
accepted  by  the  defendant  for  60/.  lbs. 

Hawkins,  Q.  C,  and  C.  Pollock  for  the  plaintiff. 

Parry f  Serjt.,  and  Joyce  for  the  defendant. 

The  acceptance  was  in  the  handwriting  of  a  person  of 
the  name  of  Crowe,  and  for  the  plaintiff  it  was  proved 
that  the  defendant  and  Crowe  had  called  upon  the  drawer, 
and  opened  an  account  for  goods,  and  represented  that 
they  had  taken  a  place  at   Walworth,  the  defendant  say- 

(a)  See  Norton  ▼.  Seymour,  3  6  Q.  B.  16 ;  and  Lindut  ▼.  Brad- 
C.  B.  Rep.  792 ;  DavU  v.  Clarke,     weU,  5  C.  B.  583. 


1800. 

Hilary  Term. 

One  of  two 
partners  held 
not  liable  on  a 
bill  accepted 
even  by  nim- 
lelf  for  part- 
nership pur- 
poses, but  not 
in  any  partner- 
ship name,  the 
bill  being  di- 
rected to  him 
at  the  partner" 
thip  place  of 
buaineas  (a). 


Retnolds. 
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1860.  ing,  ^'  Crowe  is  my  partner^  and  whatever  he  does,  iiis  (^ 
«  same  as  if  I  did  it/* 

Several  bills  accepted  by  defendant  for  goods  supplied 
to  the  shop  at  Walworth  were  p«t  in.  The  bill  in  question 
was  put  in,  accepted  in  the  name  of  defendant  S.  Reynolds, 
but  proved  to  be  in  the  handwriting  of  Crowe,  It  was 
admitted  that  goods  had  been  supplied  to  the  shop  at 
WahDorth  exceeding  in  amount  the  amount  of  the  bill. 

The  defendant  carried  on  business  as  a  cheesemonger  at 
Woolwich,  and  the  bills  were  directed  to  him  %t  Walworth. 
The  business  at  Walworth  was  a  shirt  and  underclothing 
warehouse.  The  defendant  had  not  been  seen  except  on 
the  one  occasion  alluded  to.  Upon  this  evidence  Mr. 
Baron  Bramwbll,  after  consulting  with  some  of  the 
Judges,  nonsuited  the  plaintiff. 

BaAMWBiiL,  B. — It  requires  strong  evidence  to  make 
one  man  responsible  for  the  writing  of  another.  There  the 
acceptance  purports  to  be  the  acceptance  of  the  defend- 
ant, not  as  a  member  of  a  firm  or  as  a  partner,  but  in  a 
way  which  would  affect  him  only,  for  it  is  absurd  to  sup- 
pose his  partner  could  be  sued  uppn  it.  Then  was  there 
any  special  authority  ?  The  conversation  which  is  relied 
upon  really  amounts  to  nothing,  the  intimation  that  what 
Crowe  did  was  the  same  as  what  defendant  did  must  be 
taken  with  the  subject  matter  of  the  copversation,  viz.  the 
partnership.  This  acceptance,  if  it  binds  the  defendant, 
binds  him  in  his  sole  capacity  and  not  as  ^  member  of 
the  firm  (a). 


Practice  as  to  Sittinys. 

NoTA.— On  the  opening  of  this  case  Mr.  Barou  Bauc- 
wBLii  stated,  that  for  the  future  he  would  adjourq  all 
causes  which  were  long,  as  the  sittings  in  Term  were  in- 
tended for  undefended  and  short  causes  only. 

(a)  The  Coart  granted  a  rule  nisi,  but  aee  caiea  cited  ante,  p.  737. 
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A. 

ABATEMENT,  plea  of,  practice.  721. 

ABDUCTION,  evidence,  50,  648. 

ACCORD  and  saUsfaction,  460,  706,  710. 

ACCOUNT,  matter  of.  reference  of,  179,  326. 
stated,  evidence  of,  183. 

when    not  evidence   of  acknowledgment    to    bar 
statute,  198. 

ACKNOWLEDGMENT  of  debt  in  wnting,  198;  sUmp  on,  539,  680. 
of  married  woman,  135. 

ACTION,  authority  to  defend,  697. 

right  of,  against  agent  for  both  parties,  704. 
counsel,  619. 

attorney  for  conduct  of  cause,  681 . 
against  plaintiff  in  County  Court,  675. 
condition  precedent  to,  693. 

ADJOURNMENT  of  trial,  291,  296, 450. 

ADMISSION  of  document,  effect  of,  294,  346,  445. 
by  agent,  31,  344. 

ADVERSE  WITNESS,  254,  433,  505. 

ADVOCATE,  duty  of,  and  liability,  632. 

AFFIDAVIT,  evidence  of  malice,  288. 

AGENT,  letters  of,  effect  of,  314,  318. 

authority  of,  26 ;  ratification,  542. 
liability  of,  on  agreement,  196. 

AGREEMENT,  evidence  of,  89,  196,  679. 
letters,  260,  300. 

admission  of,  in  notice  or  plea,  679. 
stamp  on,  465,  607. 
exception  "  artificer,"  401. 
for  lease,  when  stamp  not  required,  6. 
effect  of,  356. 

set-off  for  penalties  under,  671. 
certificate  under,  693. 
party  to,  agent  consideration,  196. 
parUes  to,  9,  196. 

m  writing  not  to  be  affected  by  parol  evidence,  180. 
when  declared  as  escrow,  180. 
rescission  of  evidence,  300. 
action  on  evidence,  474. 
VOL,  1.  3d  f.f. 
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AMENDMENT  at  trial,  in  declaration,  61,  91,  138,  312,  563. 
new  cause  of  action,  690. 
new  count  added,  563,  672. 
misjoinder,  13. 
nonjoinder,  341. 
in  criminal  cases,  36,  310. 
in  particulars,  484. 
adding  plea,  31 1,  365. 
before  trial,  adding  pica,  303. 

ANIMUS  FURANDI,  evidence  of,  394, 523,  533. 

ANSWER  to  letter,  when  admissible,  318. 

APPEARANCE,  default  of,  practice,  468. 

ARREST,  liability  of  party  for,  689. 
when  malicious,  288. 
privilege  from,  discharge,  379. 

ARSON,  notice  to  produce  policy,  326. 
intent  to  m;ure,  69. 
plea  of  evidence,  276. 

ASSAULT  on  constable,  317,  325. 
on  female,  6. 
lUbilityfor,  69,  91,317. 
indictment,  89. 
what  is,  317. 

ASSIGNEE,  liability  of,  156. 

ATTACHMENT  debts  due  to  some  of  defendants,  563. 
of  damage,  189. 

ATTORNEY,  liability  of,  to  action  for  conduct  of  cause,  490,  681. 
against  third  party,  177. 
for  neglect  in  advising  on  a  transaction,  695. 
or  in  omitting  a  step,  615. 
in  retaining  a  surveyor,  490. 
loss  of  deeds,  48. 
compromise,  128. 
delay  in  suing,  259. 
in  not  suing  on  bill,  3,  342. 
in  not  getting  proper  indemnity,  285. 
for  orders  on  behalf  of  principal,  261. 
in  suing  on  bill,  342. 
to  next  friend  for  proceeds  of  suit,  437. 
effect  of  letter  by,  314,  318. 
privilege  of,  209, 449. 

horn  arrest,  379. 
clerk  of,  when  liable  (on  contract  by  employer),  290. 
dischaiging  himself  from  suit,  211. 
retainer,  evidence  of,  174. 
rights  of,  recovery  of  costs  against  client,  174. 
signed  bill  of,  delivery  of,  174. 

AUTHORITY  of  agent,  26,  27,  140, 199,  542. 
of  attorney,  128. 

AVERMENT  of  conclusion  of  law,  82. 
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B. 


BAILEE,  liability  of,  45, 48, 404,  469. 
conversion  by,  403,  469. 

BAILMENT,  righto  of  action  on,  404,  469, 571. 
obligation  on,  553,  556. 

BANKER'S  CHEQUE,  post  dated,  702. 

within  Bill  of  Exchange  Act,  602. 
payment  by,  proof  of,  339. 

BANKRUPT  not  surrendering,  726. 

BANKRUPTCY,  evidence  of,  132. 

liability  of  assignees,  156. 
antecedent  debt  or  demand,  132. 
order  and  disposition,  18. 
conspiracy  to  defraud  creditors,  33. 

BIGAMY,  evidence,  36,  54,  309,  323,  510. 

BILL  OF  EXCHANGE,  evidence  of  handwriting,  550. 
by  comparison,  270. 
denial  of,  fraud,  281. 
defence  under,  evidence,  333,  739. 
effect  of  taking  (partner),  297. 
notice  of  dishonor,  208. 

BILL  OF  EXCHANGE  ACT,  cheque  within  it,  602. 

computation  of  time  for  appearance 

under,  306. 
rescinding  order  to  appear,  379. 

BILL  OF  SALE,  registration  of,  192,  686. 

not  necessary,  if  goods  in  actual  possession  of  as- 
signee, 686. 

want  of  registration,  when  available,  191, 192. 

stamp  on,  1 8. 

attesting  witness  to,  209. 

nossession  under,  18,  209. 

uescription  of  assignor,  152. 

sale  under,  271. 

validity  of,  as  against  execution  creditor,  308,  321, 
322,  409,  447. 

BOND,  action  on,  95,  345. 

pleas  in,  equitable,  95,  345. 
fraud  in  execution  of,  95. 

BROKER,  notes  of,  9 ;  principal's  right  to  sue,  9. 
right  of,  to  commission,  716. 

C. 
CARRIER,  larceny  by,  109. 
delay,  76. 

CASE  for  negligence  (see  Attorney,  &c.) 
for  malice :  evidence,  288, 362. 
for  deceit :  damage,  57. 
for  fraud :  to  repair,  332. 

3d2 
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CHARTER-PARTY:  copy  ;  stamp,  199. 

CHEATING,  conspiracy  for,  33,  39. 
to  defraud,  498. 

CHEQUE,  within  Bill  of  Exchange  Act,  602. 
post  dated,  702. 
payment  by,  339. 

COACH,  driver  or  owner  of,  liability,  7. 

CONSPIRACY,  evidence,  33,  200.  213. 

to  cheat,  33,  39  (see  Cheating), 
to  murder,  240. 

CONSTABLE,  assault  on,  325. 

CONTRACT,  consideration,  196. 

cause  of  action  on,  distinguished  from  fraud,  59. 

implied,  when,  26. 

in  writing,  not  waived,  180. 

evidence  of,  280. 

evidence  of,  acknowledgment,  150. 

parties  to  broker's  note,  9. 

liability  on,  partner,  167,  344. 

infant,  173. 
rescission  of,  300. 

CONVEYANCE,  effect  of,  fraud,  60. 

COSTS,  criminal  cases,  72. 

COUNT,  adding,  at  trial  (see  Amendment). 

COVENANT,  braach,  damage,  337. 

CRIMINAL  LAW  (see  Arson,  &c.) 

pleading  (see  Precedent  under  difierent  titles),  1 . 

amendment  of,  36,  310. 

evidence  (see  titles),  355. 

confessions,  90. 

depositions,  105,  300,  518. 

dying  declaration,  382. 

error :  jurisdiction,  reserving  points  of  law,  369. 

procedure,  reserving  points,  369. 

adjournment,  381. 

postponement,  310. 

depositions,  105,  309,  518,  534. 
precedence  of  crown,  381. 
produce,  notice  to,  386. 
practice  at  trial,  75,  79, 106,  310. 
as  to  costs,  363,  389. 
as  to  arrest  abroad,  105. 
venue,  trial,  517. 


DAMAGE:  covenant  to  repair,  337. 
contract,  457. 
deceit,  57. 

personal  injury,  171. 
delay :  carrier,  76. 
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DAMAGE:  negligence,  23. 

libel,  125,  536,  567. 

attachment  of,  187. 

allegation  of,  in  slandefi  61. 

vindictive,  67. 

trespass,  67,  134. 

evidence  of  acts  of  third  parties,  125. 

DEBT,  Statute  of  Limitations  acknowledged,  198. 

DECEIT:  damage, 57. 

DEED,  evidence  of,  283;  execution  of,  fraud,  97. 

DEFAULT,  judgment  by,  effect  of,  146,  147. 

DEPOSITIONS,  admission  of,  105. 

DETINUE,  law  of,  45,  48,  556. 

DISTRESS,  excessive,  action  for,  187. 
unlawful,  damage  for,  503. 

DYING  DEPOSITION,  admissibility  of,  382. 

E. 

EJECTMENT,  evidence  in,  27,  60,  283,  480,  526,  634,  650. 
by  mortgagee,  651. 
practice  in,  468. 

EMBEZZLEMENT,  evidence  in,  54, 647. 

EQUITABLE  PLEAS  :  fraud,  95. 

indulgence,  345. 

ESTOPPEL,  owner  standing  by,  447. 

EVICTION,  evidence  of,  636. 

EVIDENCE  of  implied  contracto,  145,  147,  465,  477,  722. 
of  accord,  20,  280,  496. 
of  affidavit  and  notice,  56. 
of  agreement,  89,  180,  679. 
of  breach  in  not  insuring,  315. 
of  acU  of  third  parties,  125,  265. 
of  charter-party,  199. 
of  acknowledgment  of  debt,  1 98. 

by  married  women,  135. 
of  intent,  in  arson,  69. 
of  assignment,  209. 
by  attesting  witness,  152,  209. 
of  contract  by  company,  334. 
of  consent,  in  abduction,  50. 
of  conspiracy,  33. 
of  intent  to  injure,  37,  69,  88,  91. 

defraud,  43,  51. 
of  embez2lement,  54. 
of  fraud,  1. 
of  forgery,  73. 
of  false  pretences,  311. 
of  identity  of  goods,  85. 
person,  177. 
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EVIDENCE  of  larceny,  36.  51,  64,  85,  86,  109. 
of  leave  and  licence,  142. 
of  motive,  or  object,  311,  531. 
of  negligence,  as  to  bailee,  45. 

works,  112. 

parties  liable,  7,  15, 17. 

railway  companies,  162,  165. 
of  partnership,  147. 
*      of  letters,  49,  94,  132,  174,  208,  344. 
of  possession,  27. 
of  previous  conviction,  77. 
of  refusal  to  do  an  act,  204. 
of  receipt  of  notice,  &c.,  132, 174. 
of  registration  of  bill  of  sale,  192. 
of  transfer  of  tenancy,  139. 
of  negligence,  23. 
of  suicide,  23. 

of  notice,  under  agreement,  89. 
of  trespass  to  house,  134. 
of  prior  conviction,  77. 
of  liability  for  arrest,  690. 
inadmissibility  of,  to  affect  writing,  12, 180. 


FALSE  IMPRISONMENT:  evidence,  690,  700. 

justification,  360,  408,  689. 
amendment,  91. 

FALSE  PRETENCES,  evidence,  64,  355,  488,  501,  502. 

precedent  of  indictment,  64,  355,  488,  501. 

FALSE  REPRESENTATIONS,  actions  for,  331,332,690:  liability  of 
agent  for,  704 ;  indictment  for,  39. 

FALSEHOOD,  evidence  of  knowledge  of,  704. 

FINDING,  law  as  to,  larceny,  86. 

FORCIBLE  ENTRY,  416. 

FORGERY,  evidence  in.  43,  73. 

order  for  payment  of  money,  529. 
warrant  for  payment  of  money,  324. 

FRAUD,  replication  of,  to  release,  1. 

evidence  of,  as  to  execution  of  bill  or  bond,  95,  281 ;  or  con- 
tract, 473. 

G. 

GAME,  authority  to  take,  528. 

GAMEKEEPER,  right  to  depute,  470. 

GOODS  sold,  defence  to,  63,  400.  410. 
sale  of  sample,  63,  400,  410. 
no  value,  63,400,410. 
liability  for,  evidence,  256,  465. 
warranty  on,  400,  410. 

GUARANTEE,  parol  evidence  on,  450. 
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H. 

HANDWRITING,  evidence  of,  civil  caies,  270. 
criminal^  39. 

HIGHWAY,  liability  for  non-repair,  678. 

eDcroachment  on,  650,  657. 
practice,  363. 

HUSBAND  and  wife,  separation  of,  e£fectof,  438. 

I. 

INCLOSURE  ACT  VALUATION,  352. 

INDEMNITY,  406,  698. 

INFANCY,  when  not  a  defence,  173. 
evidence  on  plea  of,  173. 

INFANT  suing  for  injur}',  436. 

INFORMATION  for  penalties,  204. 

under  Income  Tax  Act,  204. 

INSANITY,  defence  of,  87,  666  (and  see  note,  p.  667). 
as  to  will,  122. 

INSOLVENCY,  plea  of,  476. 

foreign  court,  446. 

INSPECTION,  practice  as  to,  affidavit,  304,  412,  413. 
when  allowed,  413,  546. 

INSURANCE,  life,  22, 116,  736. 
fire,  276. 
accident,  116,505. 

INTERPLEADER,  practice  in,  308,  322,  722. 

assignment  to  friend  of  creditor,  320, 321,328, 409. 

relative,  322. 
estoppel  in,  308, 447. 

INTERROGATORIES,  slander,  301. 

INNUENDO  in  slander,  125, 341. 


J. 

JUDGMENT,  plea  of,  307. 

evidence  of,  446. 

recovered,  practice  as  to  a  suggestion,  415. 

JURISDICTION,  in  criminal  cases :  county  where  triable,  517. 

JUSTICES,  order  of,  for  possession  of  premises,  110. 


L. 

LARCENY,  evidence,  identity,  85. 
intention,  37,  394. 
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LARCENY,  receiver,  evidence,  51,  86,  488. 
by  bailee,  109. 
by  false  pretences,  36,  488,525. 

LEASE,  evidence  of,  283. 

LETTERS,  evidence  of,  300,  340. 

admissibility  of,  not  sent,  462. 
effect  of,  544. 

LIBEL  AND  SLANDER,  amendment,  61. 
evidence,  536. 
averment  of  meaning,  125. 
privilege,  24,  419,  486,668. 
apology,  565. 

LIMITATIONS,  statute  of,  debt,  e%*idence  of  acknowledgnent  of,  198. 
realty,  evidence  of  twenty  years*  possession,  27. 

M. 

MALICE,  nature  of,  in  criminal  law,  69. 
civil  action,  288,  362. 
evidence,  532,  536. 
certificate  of,  552. 

MALICIOUS  ACT,  stone  throwing  at  railway  passengers  on  railway 
lines,  37, 107. 

MALICIOUS  INTENT,  evidence  of,  69. 

MALICIOUS  PROSECUTION,  evidence,  360, 408, 531, 557, 689. 

MANSLAUGHTER,  by  negligence,  519,  521. 

MARRIAGE,  evidence  of,  6. 

MASTER  AND  SERVANT,  rights  of.  644. 

MASTER,  liability  of,  for  orders  by  servant,  264. 

MATERIALITY  of  assignment  of  perjury,  80,  98. 

MISJOINDER,  amendment  of,  13. 

MISREPRESENTATION  as  to  bond  or  bills,  95,  281. 
insurance,  22,  116,  276,  736. 

MONEY  had  and  received,  271. 

MORTGAGE,  action  by,  evidence,  284,  651,  656. 

MURDER,  evidence,  dying  declaration,  382. 

N 

NEGLIGENCE  of  attorney  (see  Attorney). 

of  carrier  (see  title  Carrier  of  Railway  Company),  1^2, 

165. 
of  bailee  (see  title  Bailee),  45,  48. 
coach  owner,  7. 
of  other  employer,  15, 17. 
of  owner  of  wild  beast,  92. 
public  commissioners,  112. 
criminal,  519,  321. 
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NISI  PRIUS  PRACTICE,  entry  of  cause  (tee  Trial),  527. 
NONJOINDER  of  plaintiff,  amendment,  341. 
NOT  GUILTY  by  Statute,  262,  676. 
NOTICE,  evidence  of,  132,  612,  652. 

to  admit,  346. 

to  produce,  206,  326,  445,  612. 


O. 
OCCUPATION,  evidence  of,  27,  480. 
ONUS  PROBANDI,  22.  137,  253. 
ORDER  for  payment  of  money,  324,  391. 
OVERT  ACTS,  23,  511. 
OWNER  standing  by,  447. 
OWNERSHIP,  evidence  of,  492,  657. 


PARTIES  TO  ACTION:  nonjoinder,  341. 
misjoinder,  13. 

PARTNERS,  liability  of,  145,  147,  344,  461. 

PARTY- WALL,  pulling  down,  142. 

PAYMENT,  by  cheque,  339. 

PERJURY,  evidence  in,  56,  72,  80;  materiality,  98. 
as  to  execution  of  bonds,  99. 
pleading  and  evidence,  99. 
corroboration,  515,  638. 

PLEADINGS,  amendment  of  (see  Amendment),  30. 
at  trial,  Arc,  30. 
embarrassing,  307. 
precedents  of,  to  bills,  82. 
contract,  138,207,  708. 
bills,  710. 
debt,  release,  1. 
of  foreign  insolvency,  446. 
equitable  grounds,  95. 
tort,  Bccoi^,  706. 

justification,  688. 
negligence,  112,  507,  712. 
case  for  negligence,  29. 
allegations  in  effect  of,  82. 
trespass,  135,  139,  142. 

PLEAS,  special  (see  title  Insurance,  &c.),  116,  137. 

equitable,  95. 

covenant,  136. 

assurance,  22,  116,  736. 

waiver  of,  302. 
VOL.  I.  3  B  P.P. 


760  INDIX. 

POSSESSION,  effect  of,  in  cjeotment,  27. 

procedure  for  recovery  of,  110. 

m  personalty,  evidence  of  fraud,  320. 

POWER  OF  ATTORNEY,  stamp  on,  160. 

PRACTICE,  appearance,  default,  306. 
ejectment,  468. 

under  Bill  of  Exchange  Act,  377,  379. 
abatement  plea  of,  721. 
adding  pleas,  303. 
inspection  (see  that  title), 
amendment  at  trial,  675. 

before  trial,  637. 

in  ejectment,  687. 
particulars,  157,  604,  684. 
waiving  plea,  302. 
notice  to  produce,  207. 

by  post,  evidence  of,  282. 
execution^  writ  of,  setting  aside,  373. 
as  to  embarrassing  plea,  306. 
at  trial,  undefended  cause,  397. 
trial  of  colUteral  issue,  550. 
entry  of  cause,  524. 

PRISONER  called  for  prosecution,  53,  518. 

statement  of,  inadmissible,  86, 535. 


R. 
RAILWAY  COMPANIES,  liability  of,  162,  165,  361. 

RECEIPT,  evidence  to  explain,  339. 
of  accord,  460. 

RECEIVER  OF  STOLEN  GOODS,  evidence,  497. 

RELEASE,  fraud  replied  to,  1. 

REPAIR,  liability  on  covenant  to,  337. 

REPLY,  right  of,  in  criminal  cases,  75,  79. 

RESCISSION  OF  CONTRACT,  evidence  of,  300. 

RESTITUTION  OF  PREMISES,  order  for,  110. 

RIGHT  TO  BEGIN,  22, 137,  253. 


S. 
SEDUCTION,  action  of  assault  for,  6. 

SHERIFF,  assignment  by,  evidence  of,  328. 
course  of  business,  357. 

SHIP,  liability  for  repairs  to,  287. 

for  false  advertisement  as  to  time  of  sailing,  708. 
bad  stowage  in,  570. 
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SLANDER:  " black-leg,"  126. 

STAMP,  agreement,  465,  466,  608,  680. 
exception,  artificer,  401 . 
power  of  attorney  undertaking,  466. 
bill  of  sale,  18. 
acknowledgment,  403,  539, 680. 


TENANCY,  termination  of,  481. 
proof  of,  719. 

TENANT,  action  of  trespass  by,  139. 

against  landlord,  134,  481,  503. 
third  parties,  139. 

builder  for  pulling  down  party  wall,  142. 
roof,  719. 
outgoing  V.  incoming,  330. 

TIME,  computation  of,  306,  468. 

TITLE,  evidence  of,  481,  685. 

TRESPASS,  when  it  lies  not,  719. 

action  of,  by  tenant,  134,  139,  503,  481,  719. 

damage  in,  503. 

pulling  down  party  wall,  142. 

fishing,  492. 

eridenee  in,  481,  492,  685,  719. 

TRIAL,  practice  as  to  not  proceeding  to,  412. 

amendment  at,  15,  312,  341,  374,  (and  see  tit.  Amendment). 

non-appearance  at,  256. 

effect  of  judgment  by  default  at,  147. 

adjournment  of,  291,  296,  450. 

stamp  objections,  how  ruled  at,  19,  160. 

procedure  at : 

discrediting  witness,  254. 

adverse  witness,  433. 

notice  to  produce,  612. 
of  collateral  issue  by  judge^  550,  612,  651. 
verdict  for  co-defendant,  495. 
reference  at,  326. 

verdict,  right  of  plaintiff  on  plea,  398. 
against  co-defendant,  495. 
certificate  at  (malice),  552. 
wife,  witness,  ordered  out  of  Court,  194. 
in  criminal  cases,  what  county,  517. 

TROVER,  conversion,  403. 

TRUCK  ACT,  658. 

U. 
UNDERTAKING,  stamp  on,  466. 

UNDUE  INFLUENCE,  law  as  to,  31,  574,  580,  581,  584. 
USAGE,  when  admissible,  722. 


T52  INDEX. 

USE  AND  OCCUPATION,  parties  liable,  13 


par 

defence  in,  eviction,  636. 

fraud,  59. 

liability  for,  on  contract,  59. 


USER,  evidence  of,  650. 


V. 


VALUATION,  effect  of,  477,  617. 

VERDICT  FOR  CO-DEFENDANT,  495. 

VINDICTIVE  DAMAGE,  67. 

VOTER,  penonation  of,  evidence,  502. 

prevention  of,  from  voting,  evidence,  654. 

W. 

WAGES,  action  for,  644. 

WAIVING  PLEA,  practice  as  to,  302. 

WARRANTY,  action  on,  532,  634;  amendment  in,  563. 
that  ship  will  sail,  708. 

WAY,  right  of,  evidence,  650. 

•WIPE,  witness,  ordered  out  of  Court,  194. 

WILL,  sanity  of  testator,  122;  (and  see  Undue  Influence), 
evidence  of  alteration,  299 
attestation,  546. 

WITNESSES,  when  to  be  called  for  prosecution,  79. 
ordered  out  of  Court,  194. 
when  to  be  treated  as  adverse  (see  Prisoner),  254,  433, 

505. 
when  asked  as  to  writing,  653. 

WORDS,  action  for,  meaning,  125. 

WORK  AND  LABOUR,  liability  for,  261,  280,  496. 
to  ship,  287. 
on  builder's  contract,  671,  693. 

WOUNDING  with  intent,  88,  91. 

WRITING,  wben  witness  asked  as  to,  628, 653. 
parol  evidence  to  affect,  450. 
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